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District  of  Pcnnsylviiili,  to  wit  t 

«••••*•#•      BE  IT  REMEMBERED^  That  on  Aie  fourteenlli  day  of  Decern- 
Z  t  ber,  intlie  thirlT-eigtitb  year  of  the  Independence  or  the  United 

:    '^^  :  States  of  Amerio^  A.  IX  1813,  Hugh  Henry  Bmckenridge,   of 
•••****••  the  aaid  district,  hath  deposited  in  this  office,  the  title  of  a  DOok# 
the  right  whereof  be  cUims  as  author,  in  Hie  T^'ords  following^,  to  wil : 

"^Law  MisceUanies:  Containifw^an  Introduction  to  tiie  Study  of  the  I^w ; 
Notes  on  Blackstone's  Comxneot^esy  shewing  the  variations  of  the  Law  of 
PennsylTania  from  the  Law  of  England,  aiid  what  Acts  of  Assembly  mifi^t 
require  to  be  repealeld  or  naodifi^;  Obserratidns  on  Smith's  edition  of  the 
Laws  q/ Pennsylvania ;  Strictures  on  decisions  of  the  Supreme  Court  of  the 
Unitea  States,  and  on -certain  Acts  of  Congress,  with  some  Law  Cases,  and 
a  variety  of  other  matters,  chiefly  original.  By  Hugh  Henry  Brackenrid^, 
a  Judge  of  the  Supreme  Court  oi  the  Stale  of  Pennsylvania.** 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  intituled^ 
*'  An  act  for  the  eneouragement  of  leitming,  by  securing  the  copies  of  maps, 
charts,  and  books,  to  the  authors  and  proprietors  of  such  copies  during-  the 
times  therein  mentioned."— And  also  to  the  act,  entitled,  '*  An  act  supplemen- 
tary to  an  act,  entitled,  **  An  act  for  the  encouragement  of  learning,  by  aeca-* 
ring  the  copies  of  maps,  charts,  and  books*  to  the  authors  and  propripioi'*  of 
aucTi  copies  during  tfaetimb's  therein  mentioned*"  and  extendinj^  the  beoefits 
thereof  to  the  arts  of  designings  cngraying,  and  etching  historical  and  oilier 
|>rints.'* 

D.  CALDWELL,  *»   , 

Clerk  of  the  District  of  Pennsylvania. 
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PREFATORY  OBSERVATIONS. 

IT  struck  m«  some  time  ago  that  it  would  be  »  work  of 
Utility  for  the  Student  of  the  Pennsylvania  law ;  and  also  an, 
exercise^  or  disquisition  not  without  benefit  to  tht  Judge  him* 
9elf,  to  examine  in  what  particulars^  the  common  and  statute 
law  of  this  state  was  different  from  that  of  the  common,  or 
j^tatute  law  of  England.    This^  it  seemed  to  me  might   be 
best  done  by  taking  up  the  commentaries  of  Blackstone,  and 
by  notes  to  the  text,  marking  these  variations^     Pursuing  this 
thought,  it  occurred  to  me  that  an  edition  might  be  given  un«t 
der  the  title  of  the  Pennsylvania  BhclUtone.    Accord  inglyt 
I  had  begun,  and  proceeded  some  length  i  writing  out  an  intro- 
duction to  such  proposed  editioni  and  some  chapters  tending 
to  throw  light  on  the  connection  between  the  law  as  it  is  in 
England,  and  with  us  $  moreover  going  on  with  notes  to  par? 
ticular  passages  in  the  pages  of  the  commentaries  as  they 
cMue  in  order*     But,  on  reflection  it  occurred  to  me  that  a 
printer  would  not  be  likely  to  find  his  account  in  publishing 
auek  an  edition.     For  though  like  an  almanac  calculated  for 
a  particular  latitude,  it  might  without  sensible  variation  in 
aooie  parts,  serve  others,  yet  the  bulk  of  the  notea^  or  observa*' 
iions^  Imving  a  respect  to  the  law  of   Pennsylvania  only,  it 
ximst  be  confined  in  a  great  degree  to  the  students  of  this 
«terr>-  and  these,  though  daily  growing  in  number,  could  not 
be  supposed,  for  a  great  length  of  time  to  be  sufficient  to  take  - 

off  such  an  edition,  even  supposing  it  to  supersede  with  them, 
any  other.     It  was  more  than  I  could  expect,  even  though  a 

.  put  of  the  notes  of  judge  Tucker  to  his  Virginia  edition 
could  be  added,  but  which  Irom  die  copy  right  under  Conf. 
gross,  a  publisher  would  not  be  at  liberty  to  do. 

tt  seemed  tfs  me  also,  that  a  principal  advantage  of  the  re* 
marks  which  I  found  myself  led  to  make,  were  present  and 
temporary  ;    so  far  at  least  as  respected  the  successive  a- 

mendments  of  the  law  by  the  legislature  of  this  state,  or  the 

A 

i 
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particulars,  in  chichi  speaking  Tvith  deference,  thejr  apfiecreA  . 
to  have  intermingled  some  things  in  their  endesvours  to  inr 
prove  the  law,  n<^  altogether  coinciding  with  iny  ideas  of  gopd 
policy,  or  general  convenietice.    If  so,  it  might  not  be  la*  * 
bour  lost  to  suggest  to  the  legislature  for  the  time  being  ;  : 
or  to^e  people  from  amongst  whom  they  must,  from  tinae  - 
to  time  bethosen,  what  might  seem  advisable  to  be  a  subject  ' 
<rf  their  consideration,  as  they  might  be  led  to  consider  thei| 
law  generally,  or  partkular  ^tcts  which  had  Already  passed!^ 
or  were  meditated  to  be  passed  in  future» 

'niese  were  my  reasons  for  dropping  the  ideiei  whith  I 
kad  at  'firit  entertained ;  -and  confining  tnyself  to  a  narrow^ 
er  compass  ;  but  more  -especially  as  I  found  that  I  wouM 
not  have  leisure  from  my  ^official  duties  to  bestow  mtich  time 
upon  l}»is  c^Hateral  ohject ;  and  in  that  case,  it  was  not  likely 
that  I  could  live  to  finish  it^ 

^  Vitx  summa  brevis  spem  nos  vetat  inchoare  longam/* 
'  Perhaps  also  I  might  add  without  an  affectation  of  mo» 
desty,  that  upon  experiment  I  was  not  ^uite  sure,  that  it  mA 
not  an  undertaking  beyond  my  )itrcngtfa  i  or  at  least  dbat  it 
would  be  thought  so.  Or  even  if  not  always  thought,  yet 
abundantly  mxid;  i  will  nbt  say,  suKo,  amongst  the  profea-> 
sion.  For  what  is  extrajudicial  cannot  expect  the  same  quar- 
ter from  the  learned  of  the  law,  as  that  whiieh  the  judge  is 
bound  to  express,  let  it  be  right  or  wrong*  He  is  conaidac^ 
ed  as  a  volunteer,  in  what  is  said  off  the  bench ;  abd  his 
opinion,  or  notions  as  they  will  perhaps  be  termed^  are  can* 
vassed  with  less  deference.  Hence  perhaps  the  propriety  of 
a  judge  leaving  to  a  posthumous  puUication,  such  lucubra- 
tions as  may  have  employed  his  time.  But  the  secret 
of  my  resignation  on  this  occasion^  is  the  not  considering 
myself  as  having  attained  such  a  heigfit  of  reputation,  that 
if  I  did  not  add  to  it,  I  must  descend  from  it*  Not  that 
I  will  affect  not  to  have  deserved  reputation;  for  I  hateaf* 
ftictation  in  any  shape ;  but  not  possessing  any  great  cek- 
brtty  on  this  head,  it  has  not  been  &shionable  to  overrate 
the  small  talents  which  I  may  possess*  And  to  this  I  have 
been  most  cordially  reconciled;  because,  in  troublous  times. 
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4iu  safe&i  to  cmirt  the  »kade*    And  I  huve  lof&g  9itte«  seea 
die  vani^  of  human  ambition.     If  so,  it  will  be  said,  why 
dp  I  write  at  all  ?    Does,  it  not  argue  spme  wish  to  please  ^ 
For  profit  cannot  be  an  object  in  such  a  performance.  When 
I  anaI]Fze  my  own  feelingSf  I  fmd  it  to«  be  at  bottom  in  a 
great  degree  the  same  principle  whkh  indiieed  me,  when  a 
child  to  build  houses  of  chips ;  or  when  a  bey  more  grown 
to  make  a  dam  across  a  small  streami,  and  to  place  a  water 
wheel  of  thin  boards  to  receive  the  fldl.    And  this  kind  of 
pleasure  in  seeing  the  work  oi  one'fr  hands,  ^^  that  it  is  good,'' 
^rould  seem)  to  be  an  emanation  of  the  dWitie  mind'  implant- 
ed in  man^  prompting  him^  ta  improvements^  in.  his  small, 
sphere,  and  according  to  the  limited,  capacity  of  his  inven- 
tion.    But  it  is  this  principle  which  distinguishes  him  from 
the  brutal  worlds  andas  the  foundation  of  his  happiness ;  as' 
well  as-  an*  evidence  of  his  superior  nature.  At*  the  same  time, 
I'  do  not-doubt,  thouijh  I  cwmot  so  well  recolleot,,diat  diere 
was  a*  secret  consideration  mixed  with- the  amusement,  that 
aome  one  would-  see  what- 1  had  done.    So  that  man  or  boy, 
lapL  Kcerary  or  baby*  edifice,  there  is  something  of  the 
«  ■    I    !■■  quame  quoque possim^ 


ToUere  humour 


At  the  bottom*  oC  every  undertaking*. 

Sctre  tuum  nihil  €8i  nut  te  sdrt  hoc^  aciat  aUevn 
On  a  desert  island  without  hope  of  society,  one  would  read 
«r  write  little.     But  it   is.  not   the  motive   that  will  be 
called    in-  question^   or-  ought,  to  be,,  but  the  execution ;. 
Ibough  a  good  motive  >  inay  form  some  excuse  with  the 
kidulgent^  and'  blunt  the  edge  of  censure  f   or- at  least  it 
is  with  this- view  that  it  is  urged^^ though,. perhaps  .with  not 
much  effect.     It  is  probably  not  much  more  than  to  say  in 
conversation;   you- will  excuse  my- detaining  you^  or  I  beg 
pardon  for  the  trouble  I  have  given.     But  even  this  is  con« 
ciliatory^and  is  a  compliment  which  decency  exacts. for  the 
attention  with  which,  we  have  been  heard.. 
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THE  foUowiog  notes  aad  observations  might  seem  t9 
imply  Boiue  presumption  of  thinking  to  instruct  the  kerned 
in  the  law^  were  I  not- to  disclaim  this  pretensioo,  and  pro* 
fess  my  sell*  to  mean  nothing  more,  than 'to  insdmct  the  Stu^^ 
dent^  and  less  learned  in  the  kgul  science*  In  fact,  the  ooc«* 
eion  of  most  of  these  things  was  to  assist  one  stuAfing  under 
my  direction.  It  is  unnecessary  to  say  whalhtf  it  was  • 
aon  or  another  person*  But  being  dictated  to  him  or  noted, 
and  copied  by  him,  it  appeared  to  me  that  they  might  be  also 
of  some  use  to  others*  I, will  acknowledge  that  I  kad  ala9 
*  pother  view  in  giving  them  pifl>licity.  It  seemed  to  me 
that  there  were  some  of  the  observations  whkh  might 
be  brought  before  the  eye  of  the  Lcigisktare  of  this  stat^ 
with  a  view  to  supply,  abrogate,  or  amend  ^ts  of  assemUg^ 
This  was  unquestionably  a  primaiy  motive  with  me  in  die 
publishing  i  and  I  cannot  but  flatter  myaelf,  if  they  will 
deign  to  attend  a  little  to  the  coUection,  th^  mSX  be  aUe  to 
pick  out  something  that  may  be  useful* 

At  the  same  time  there  are  many  things  which  I  eMmOt 
but  think  may  be  useful  in  other  states  of  the  Union  ;^  though 
diiefly  calculaud  for  that  of  Penosylvania,  looking  to  its  l«wa 
and  jurisprudence*  I  had  once  eatertaiRed  as  has  boen  a«fd» 
the  idea,  of  preparing  for  the  press,and  publishing  what  mig^t 
be  called  the  Pennsylvania  BlackHome*  That  was  in  fisot,  an  edi<- 
tion  of  Blackstone's  Commentaries,  with  notes  in  the  manner 
of  Tucker,  referring  to  M^oaria<f0;i«  in  the  law  as  it  is  in  the 
aute  of  Pennsylvania  from  that  of  England :  the  variations  ui 
the  introducti$n  to  the  common  lam^  and  in  the  statute  kw  as  k 
has  been  changed,  or  superseded,  by  our  acts  of  assembly*  But 
this  appeared,  upon  more  deliberation,  and  experience  of  th6 
task,  to  be  a  work  for  which  my  official  duties  did  not  leave 
sufficient  leisure.  I  have  therefore  thought  proper  to  con* 
tract  the  design,  and  leave  it  to  some  one  more  learned  in 
the  law,  or  having  more  leisure  that  may  come  after*    Some 
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antfiAe  oftiiit  hm  of  Pemiftylpania  ia  the  miiii«r  of  Black* 
jtone,  WQ«ild  fte«in  lo  me  a  deMderatam  for  the  student,  itcd 
woidd  \m  o£  mseiQ  tbt  kghlmture.  There  wa»  also  another 
objection  to  such  undertakiag,  without  legislative  aid.  For, 
being  more  pecidiarijr  ifiMnded  for  the  use  of  an  indtridttal 
state,  a  sale  could  not  he  expected  to  be  so  generad,  as  \rould 
oecare  a  c^^oMi^y,  or  even  a  paoBAsn^iTTof  defraying  the 
e«f)eiises  of  a  whole  edition*  These  miscethnies  are^  in  fact, 
tberefotie,  nothing  aM>re  than  some  materkdt  out  of  which 
anch  a  worit  might  be  composed,  or  nate^  of  some  of  which, 
auch  €m  9Atmt  of  the  (hntmmtarui  might  amsku 

It  had  been  my  plan,  with  the  one  stud3ring  under  my 
direction,  at  the  third  reading  of  the  Commentaries  to  note,  in 
loco,  the  vsu^iation  of  0tir  common  law  from  that  of  England, 
aa  not  having  been  introduced,  originally  here;  or  as  having 
been  altered  by  our  own  statutes  ;  referring  for  this  purpose, 
to  acts  of  Assembly,  and  to  the  reports  of  judicial  decisions^ 
Before  this,  at  the  second  readings  I  had  referred  him  to  the 
decisicmsof  the  English  courts^  chiefly  such  as  are  cited  in 
the  margin  of  the  Commentaries ;  so  that,  in  reading  these, 
the  bulk  of  the  reporters  in  England  were  consulted ;  and 
referring  to  the  acts  of  Assembly,  and  the  reports  of  deci- 
•tons  in  this  state,  these  were  also  read ;  which,  whether  more 
or  less  pleasant,  ia,  certainly,  the  only  profitable  way  of  read->' 
ing.  A  particular  point  of  law,  or  practice,  is  fixed  upon 
the  memory,  by  thus  dwelling  on  it  and  referring  to  several 
*book8*  Hie  reason  of  the  principle  also^  as  a  part  of  the 
science,  is  better  understood* 

Be  this  as  it  may,  it  will  account  for  my  labour ;  which 
might  otherwise,  appear  somewhat  extra  to  my  judicial  oc- 
cupation; and  will,  at  all  events  relieve  me,  in  some  degree, 
from  the  imputation  of  considering  myself  as  having  such 
pre-eminence  in  legal  knowledge,  that  I  could  undertake  to 
write  notes  on  a  legal  code ;  and,,not  rather  leave  it  to  those, 
some  of  whom,  at  the  bar,  I  could  point  out,  as,  if  not  having 
more  leisure,  have  unquestionably  more  ability.  It  is  not 
from  aflPectation  that  I  premise  this ;  but,  on  the  ground  of 
telf-pre^ervutiw^    For  there  is  nothing  that  produces  person* 
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ai  dUlike^  and  very  deservedly,  so  much  as  the  assuniag  i 
sequence.  We  see  it  in  society,  and  feel  it  every  day.  It 
behoves  a  man  that  wouULbe  safe  from  remark  or  injury,  to 
conduct  himself  with  humility  i  a  lesson  which  is  taught 
only  late  in  fi/r,  and  when  one  bepna  to  find  that  the 

■  ■  ■  ■■  tfalkrUU  ^emiia  wim 
Is  rather  to  be  cho^n  than  a  g^Uu<e  of  vqaitanon.  It  is  an 
doubt  pleasing  to  the  mindt  to  have  some  reputation  abovia 
the  common  level.  But  it  poisons  all  enio]rment  of  this,  if 
it  is  not  conceded  with  the  good  will  of  others.  Bui 
enough  of  this;  itwiU  pQt  suficc  to  make  up  a  book  of  lair 
wUb  moral  reflections* 
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PENNSYLVANIA  BLACKSTONE. 


IT  must  be  the  result  of  evety  man's  etpetienc6,  that  hap."* 
pness  consiftta  in  tke  employment  of  the  mind  vqpon  some 
object,  the  attainment  of  which,  calls  forth  the  energies  of 
thought,  or  action.  So  that  I  consider  the  poet,  as  not  go- 
ing tke  whole  length  of  the  foundation  of  happiness,  when  he 
ays, 

^Reason's  whole  pleasure ;  all  the  joys  of  sense. 
Lie  in  three  words,  health,  peace,  and  competence*"^ 
For  though  without  these,  little  pleasure  can  be  enjoyed  % 
yet,  even  witk  these,  little  can  be  enjoyed,  where  there  is 
faodng  an  occupancy  of  the  mind*    Hence  it  is,  that  Aris« 
totlef  places  happiness  in  mental  energy;  an  opini^pn  says  he, 
**afteieat  and  universal  among  philosophers."    The  same, 
tbing  is  abundantly  inculcated  in  that  Collection  of  wise  say* 
ngs,  which  are  ascribed  to  the  Jewish  King,  Solomon,  as 
meditated  by  himself;  or,  compiled  under  his  direction.    It 
«vin  be  seen  from  that  ^vine  composition,  that  the  employ- 
aeat  of  the  mind  in  virtuous  action^  is.  the  means  of  happi- 
K8S  in  this  life ;  while,  on  the  contrary,  idleness  is  as  com- 
fortless in  itself  as  it  is  disreputable,  in  the  opinion  of  men. 


•  Pope. 

f  Gillies  254. 
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The  historian  Sallust,  in  his  introdactite  to  the  Bellum  i 
Catilinarium,  expresses  the  same  idea :  *^  ^iruly,  he  truly,  at!] 
length)  appears  to  live,  and  enjoy  life,  \vho  intent   on  some  J 
business,   seeks  the  reputation  of  some  excellent  achieve-    I 
ment,  or  good  art  !'*  This  is  a  sentence  which  may  be  called    i 
golden ;  and  would  deserve  to  have  been  inscribed  on  a  co-     i 
lumn ;  or,  over  the  gate  of  a  temple  by  antiquity.     For  the    i 
employment  of  the  mind,  on  some  object  of  pursuit,  is  ne- 
cessary to  happiness^     1  his  is  the  nature  of  man,  and  the  la* 
bourer  who  estims  his  daily  subsistence,  enjoys  a  greater  por- 
tion df  felicity,  than  the  listless  and  vacant  mind;  which  hatt 
no  design  to  execute^  and  nothing  to  do.    Give  me  an  em- 
ployment, or  a  profession,  therefore,  is  the  cry  of  nature  to 
^every  one  that  has  the  conduct  of  youth. 

The  profession  of  the  law  under  a  Republican  Govern- 
ment, not  only  leads  to  emolument,  but  qualifies  for  political 
eminence  i  if  that  were  a  thing  desirable  for  one^eown  sake  ; 
which  it  is  not ;  b^t,  for  the  sake  of  the  public^  it  is  desira-- 
ble.    And  it  may  not  be  in  the  way  of  private  emolument^ 
or  happineas^  for  one  of  the  profession  of  the  law,  to  give  his 
services  to  the  puUic,  on  a  special  occasion  s  but  for  one's  own 
sake,  I  have  said  that  political  distinction  is  not  in  gene- 
ral desirable*    It  is  to  the  youthful  of  the  profession,  chief- 
ly, that  the  glare  of  eminence  in  politicsd  life,  is  at  all  captivat- 
ing :  and,  from  the  fire  and  passion  of  diat  age,  they  are  the. 
least  fit  for  it«    I  count  therefore  him  who  confines  himself, 
to  his  profession,  till  he  has  arrived  at  the  calm  of  yeara,  as 
most  likely' to  consult  his  own  happiness,  and  at  the  same 
time,  the  interests  of  the  public.     For  it  cannot  well  be,  that 
before  this  time,  ha  has  acquired  an  independence  of  estate  ; 
and  much  less,  that  he  possesses  that  self-denial,  and  humi- 
lity of  spirit,  which,  experience  in  life,  gives  ;  so  as  to  ren- 
der him  a  useful  member  of  a  deliberative  body. 

But  eloquence  at  the  bat,  gives  great  distinction*    The. 
name  of  the  orator  is  not  heard  so  much  abroad ;  but^  in  pro* 

♦  **  Verum,  cnimvero,  is  mihi  demum  vivere,  ct  frui  vita  vi- 
detur,  qui  aliquo  negotio  inientu9>  prseclari  facinoris,  aut  bonse 
artis,  famam  quserit.**  ^ 
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portion  aa  hU  fame  is  concentrated,  it  bums  the  more  steadily 
at  home*  It  is,  in  the  respect  of  those  alone  who  are  near- 
est us,  and  with  whom  we  are  converssEnt,  that  we  find  enjoy- 
ment.    A  sphere  more  or  less  extensive  is  of  little  moment. 

But  it  is  at  the  bar,  that  eloquence  has  the  fairest  scope  ; 
and,  the  most  powerful  effect.  In  the  councils  of  the  state^ 
or  of  the  nation,  two  formed  parties  will  invariably  prevail* 
The  representative  who  does  not  range  himself  with  one  of 
these,  can  be  of  no  account ;  he  is  heard  by  no  one  ;  because 
it  is  not  what  is  reason,  or  good  policy,  that  is  considered ;  but 
what  has  been  the  previous  determination  of  the  party,  or  their 
leaders,  out  of  doors*  A  speaker  must  know  it  therefore  to  be 
unnecessary  to  address  those  on  the  same  side  with  himself ;  for 
they  are  already  persuaded :  and  with  regard  to  those  on  the  " 
opposite  side,  it  must  be  the  same  thing  as  urging  arguments 
to  the  walls.     Hence  it  is,  that,  unless  an  individual  can  be 

^  attheiiead  of  a  party,  and  lead  it,  he  has  little  occasion  for 
judgment ;  and  none  for  eloquence.  It  is  but  a  vain  decla- 
mation on  the  side  that  he  is,  as  a  champion  of  their  opinions  ; 
but  without  the  least  prospect  of  moving  afiy  one. 

At  the  bar,  on  the  contrary,  a  court  or  jury  are  to  be 
persuaded.  Were  not  even  conscience  to  secure  this  for  the 
speaker,  in  the  breasts  of  Judges,  and  jurors ;  yet,  respect 

^kfor  themselves,  and  their  reputation  amongst  men,  would,  in 
general,  secure  it.  For  they  are  considered  as  deciding  or 
giving  a  verdict,  according  to  the  right  or  the  wrong  of  the 
case  ;  and  the  credit  of  their  understandings  will  depend  up* 
on  it.  Hence  it  is  that  having  the  human  mind  to  deal  with, 
free  and  unembarrassed  as  to  the  question,  there  is  an  en* 

\  couragement  to  employ  the  resources  of  the  orator,  in  can- 
vassing the  law  or  fact  under  consideration. 
V  It  may  be  worth  while  for  me,  now,  to  say  a  few  words  on 
the  qualifications  of  a  Lawyer.  Integrity  is  unquestionably, 
the  first  qualification ;  the  love  of  truth  and  justice.  Without 
a  consciousness  of  virtue,  what  man  can  even  stand  erect  and 
prtsent  himself  with  a  proper  posture  of  body  ?  but  can  he 
open  his  countenance^  and  shew  that  he*  is  himself  persuaded 
fof  what  he  says  ?  Can  he  evince  that  indignation,  against  in«- 
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justice,  which  the  heart  does  not  feel  ?  It  is  impossible  Mi 
have  a  confidence  in  one's  self,  unless  conscious  of  integrity* 
Hence  it  follows,  that  it  is  of  the  highest  consequence^  that 
from  the  earliest  years,  the  mind  of  one  intended  for  an  ad* 
vocate,  should  be  formed  to  virtue*     Such  is  the  connexion 
between  mind  and  body,  that  the    feelings  of  virtue  are 
thou^t  to  contribute  to  health,  and  longevity ;  but,  certainly^ 
to  strength  of  intellect,  and  boldness  of  elocution.     No  man 
can  be  goeat  in  any  profession,  much  less  in  that  of  the  lainr, 
without  a  soul  of  benevolence  and  tnith*     It  is  a  vulgar  error^ 
that  parts  alone,  meaning  powers  of  understanding,  can  ren^ 
der  great,  in  a  moral  science^     The  affections  of  the  heart 
have  so  much  to  do  m  sustaining  right,  and  opposing  wroi^g^ 
that  if  these  are  depraved,  nothing  great  can  exist.     The  in- 
discriminate defence  of  right  and  wrong  in  the  practice  of 
the  law,  is  thou^t  to  deprave  the  mind.    This  impressiosL 
which  prevails  much,  arises  from  a  misconception  of  file  du* 
ty,  and  the  usual  conduct  of  the  profession*     I  have  no  idea 
but  that  a  lawyer,  for  his  own  sake,  in  giving  counsel,  will 
advise  to  the  best  of  his  abilities ;  and  in  taking  the  cause 
of  a  defendant,  will  point  out  to  fawn  the  weakness  of  his  de- 
fence, if  there  is  a  weakness ;  that  the  client  may  compromise^ 
and  avoid  costs.     But  it  is  his  duty,  if  a  defendant  persists^ 
to  undertake  his  cai^e  ;  and  to  present  it  to  the  best  advatt|fl| 
tage ;    and  this  in  order  to  save  him  from  the  recovery  oCV 
more  than  ought  to  be  recovered  against  him  ;  and  from  ex^ 
cess  of  damages*  For  i^being  presumed^that  a  plaintiff  having    \ 
had  his  choice  of  advocates,  has  chosen  the  ablest, a  defendant 
might  be  oppressed  by  the  talents  against  him  ;  and  it  is  im- 
possible for  a  Court  and  Jury  to  reach  the  whole  truth,  and 
hit  exact  justice,  unless  the  law,  or  facts  of  a  case  are  well 
discussed  on  both  sides.     The  pleading  and  counter  plead*% 
ing  of  advocates,  is  a  great  help  to  the  comprehending Vhat 
is  equal  in  the  meum  and  tuum  of  actions. 

In  the  case  of  a  plaintiff  client,  it  is  always,  in  the  power 
of  a  Lawyer,  to  decline  the  cause ;  if,  on  the  plaintiff's  ow|i 
shewing,  it  is  not  maintaqiable :  and  it  is  his  duty  to  decline 
it.    Nor  oan  I  sup^nose,  that  he  will  Hot  decline  it,  for  his  owm 
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nke ;  siaee  the  failing  in  a  suit,  brings  some  disreputation 
ttpoA  a  counsel ;  and  is  at  least  unpleasant.  But  it  does  not 
fbUow  that  because  a  plaintiff  has  failed  in  his  suit,  he  had  not 
reason  to  think,  and  so  presented  it  to  his  counsel,  as  having^ 
aiB^ood  cause  of  action.  For  evidence  may  have  failed  him 
vUch  he  expected  to  pfocure;  or  that  may  be  brought 
a^nst  him  of  which  he  had  not  a  knowledge.  It  iinot  safe 
for  counsel ;  or,  justifiable  in  them,  to  decline,  in  a  tnatter  of 
meuna  and  tuum,  and  to  undertake  to  say  what  is  the  justice 
of  die  claim ;  for  h^  may  err  in  his  judgment  of  the  law  ;  and 
it  is  hisbosiness  to  Serve  his  client,  in  bringing  forward  his 
case,  before  the  proper  jud^s ;  and  presenting  it  to  the  best 
advantage,  that  it  may  receive  a  determination.  I  have  no 
idea,  that  so  doing,  the  counsel  identifies  himself  with  the 
caose ;  or  makes  the  morality  of  it  his  own ;  nor  does  he  feel 
diat  he  does  ;  though' it  is  impossible,  but  that  in  a  matter  of 
dubious  controversy,  he  may  have  a  leaning  in  favour  of  that 
side  which  he  espouses ;  smd  it  is  necessary  that  he  shdididt 
in  order  to  sustain  the  balaiisce  of  a -like  leaning  on  the  other  , 
tide.  But,  if,  in  forming  a  verdict,  juri^  will  hang ;  or,  in 
deciding,  judges  will  differ,  does  it  not  proVe  that  the  right 
and  wrong  of  the  case,  H  not,  always,  so  clear  that  counsel 
could  pronounce  upon  it,  undertaking  it,  that  it  was  a  clear 

'j  matter.  So  far  from  it,  that,  such  is  the  imperfection  of 
human  investigation,  and  even  jadgment,<hat  the  truth  or* 
justice  of  the  case  is  not  always  reached.  But,  this  I  will 
say,  that,  if  at  all  auainable,  it  will  be  owing  in  a  great  de- 
gree, to  the  advantage  of  an  a^le  discussion  by  counsel  on 
both  sides,  presenting  their  respective  cases,  in  the  best  point 
of  view,  for  their  several  dients. 

It  is  not  to  be  understood  that  I  wouM  countenance  so-« 
plnstry,  or  quibbling,  in. attempting  ^to  persuade  a' court  or 
jury ;  for  no  wise  counsel  will  attempt  this,  as  he  must  know 
that  it  cannot  prosper.  He  may  sail  olose  upon  the  wind, 
in  {»*es8ing  a  point ;  but  notm  the  tuiruPs  eyes  for  if  he  docs, 
to  make  xtst  of  a  nautical  phrase,  his  sails  are  instantly  aback^ 
and  he  will  make  no  progress*  Much  less,  in  the  conduct 
of  a  sujty  do  I  take  into  view,  what  I  reprobate^  the  catcher 
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of  those  whom  I  disclaim  as  lawyers,  who  avail  t^iemselvc 
of  the  slips  of  counsel ;  and  wQuld  take  advantage  of  a  ixkii 
take.    These,  may  be  said  to  carry  en  the  legal  war^  not 
accordinjs  to  the  Uws  of  civilized  practice,  but  resembling; 
savages,  who  make  their  attacks  unseen,  which  is  a  speoics 
of  assassination.     This,  at  the  same  time,  is,  in  general^  as 
useless  as  it  is  vexatious ;  for,  in  most  cases,  it  c^n  giv^  Imt 
the  trouble  of  an  application  to  the  court  to  set  right,  on  the 
payment  e€  costs,  and  at  the  expense  of  th^  coulSlsel  who  had. 
not  been  duly  vigilant.    But  these  things  are4iot  known,  but 
amongst  the  illiberal,  who  are  at  the  foot  of  the  profess  ton* 
A  nice  and  delicate  sense  of  honour,  and  a  contempt  of  undue 
advantage,  that  affects,  not  the  merits,  is  the  cliaracteristic  of 
the  noble  minded  of  the  profession ;  and  these  are  always  iht 
ablest  as  they  are  the  fairest  in  practice* 

In  order  to  qualify  for  the  profession  of  the  law,  a  liSth 
ral  education  is  necessary*  For,  though  there  are  instances 
of  strong  minds,  that  are  but  little  indebted  to  a  liberal  edv^r 
cation,  making  tolerable  orators,  and  even  lawyers ;  yet,  it 
would  have  been  of 'great  advantage  to  them,  to  have  possess- 
ed this*  For  something  like  a  universal  knowledge  of  lite- 
rary subjects,  would  be  desirable  ;  because,  in  proportion  as 
we  have  a  knowledge  of  subjects,  the  mind  is  enlarged*  For 
there  is  scarcely  a  subject  of  human  knowledge,  but  that 
when  the  mind  i»  brought  to  bear  upon  a  point  of  at  least 
moral  discussion^  it  may  not  draw  something  from  it  to  illus* 
trate  an  argument  or  fortify  a  position*  Not  that  I  would 
have  an  orator  to  be  able  to  support  a  thesis,  in  onini  scifaili 
et,  de  quolibet  ente ;  but  I  would  require  some  general  infer* 
mation,  on  almost  all  subjects  of  science  ;  especially  that 
sphere  of  study  wKich  is  fashionable,  and  I  think  useful,  in 
our  system  of  education*  It  is  a  question  lately  agitated 
whether  the  acquisition  of  what  are  called  the  leanaed  lan- 
guages, is  useful*  The  perfect  command  of  one's  own  ver- 
nacular tongue,  in  which  the  advocate  is  to  speak  or  write,  is 
4^rtainly necessary ;  not  the  command  of  words  merely,  but  the 
delicate  selection  of  words,  and  choice  of  terms*    In  order 
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to  1)118,  it  is  necessary  to  understand  the  precise  Tneaning  of 
words ;  and  this  is  not  to  be  collected  from  dictionaries ;  so 
well,  at  least,  as  from  the  roots  of  the  words,  which  are  found 
in  those  languages,  from  which  our  own  is  derived ;  and  of 
which  it  is  in  a  great  measure  made  up,  and  composed* 
These  are,  of  the  ancient  languages,  the  Latin  and  the 
Greek ;  of  the  modern,  the  French  and  the  German.  The 
ferthest  way  about,  is  said  to  be,  oftentimes,  the  nearest  way 
home ;  and  in  order  to  be  master  of  the  English  language, 
I  would  think  it  the  shortest  course  to  endeavour  to  obtain 
a  knowledge  of  these ;  and  more  especially  of  the  Latin  and 
the  Greek. 

But  by  studying  the  structure  of  these  languages  we 
ieam  the  structure  of  our  own ;  in  other  words,  the  gram- 
mar of  it;  and  nothing  can  contribute  more  to  the  richness 
and  abundance  of  expression,  in  our  own  tongue,  than  a 
knowledge  of  these  that  are  related  to  it*  But  the  transla« 
tion  of  an  idea  from  one  language  to  another,  to  which,  in 
learning  a  language,  we  are  accustomed,  gives  a  facility  in 
conveying  an  idea  that  is  our  own.  And  hence  translation 
from  another  language,  orally,  or  in  writing,  is  an  easy,  and 
successful  introduction  to  the  speaking  and  writing  our  own. 

But  a  great  use  in  studying  the  analysis  of  language,  is 
the  habit  of  investigation ;  it  being  of  all  things  the  most 
difficult  to  fix  the  attention  of  the  youthfbl  and  wandering 
mind.  The  tracing  etymologies  and  examining  the  concords 
of  speech,  and  the  structure  of  sentences,  is  a  good  exercise 
for  the  judgment  and  suited  to  the  understanding  of  early 
years. 

But  can  any  thing  contribute  more  to  form  a  taste  for 
style  than  the  study  of  these  models  of  language,  where  there 
is  every  ornament  and  grace  of  expression :  strength,  at  the 
same  time,  which  will  depend  in  a  great  degree  upon  concise'^ 
new  and  brevity  ••  pet^picuity  also,  without  which  there  is 
neither  strength  nor  grace.  For  were  I  to  lay  down  a  rule 
of  style,  it  would  be  to  endeavour  to  obtain  a  precise  and 
ekar  i(ka  of  what  is  to  be  said ;  and,  to  express  it  vnth  the 
nOnoet  brevity^  and  in  the  moet  perspicuwa  phtaat  feseibk^ 
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Where  one  is  master  of  this,  but  which  requires  snuch  pre- 
vious  discipline  of  the  mind,  a  diction  may  be  indulged 
with  the  embellishments  of^gvre,  and  tht  Jlowers  of  imag'7n€r* 
tion*  But  until  this  riA  anditmeoi  ckar  thought  is  obtaina* 
Me,  all  garniture  but  weams.  All  this  excellence  of  bre« 
▼ity,  perspicuity,  and  grace,  is  distinguishable  in  the  elassi- 
cal  writings.  Hence  it  is  that  the  diction  of  a  good  classic 
cal  scholar  is  distinguishable  from  that  of  one  who  has  mOt 
had  the  advantage  of  this  education,  by  a  certain  flavourt 
and,  if  I  may  so  express  it,  raciness  of  diction  that  aavoura 
of  the  ancients.  This,  though  not  discernable  in  its  cause  iti 
the  hearer,  is  felt  abundantly*    There  is  a  charm  in  such 

^  eloquence  that  is  not  equalled  by  him  whose  taste  has  not 
been  so  cultivated. 

But  it  is  not  the  etymon  of  radical  words,  merely,  that 
we  acquire  by  the  study  of  the  learned  languages ;  x>r  eves 
the  helps  to  form  our  taste  for  style ;  or  other  advantage  thsr 
Has  been  hinted  at;  but  in  the  course  of  acquiring  these,  we 
get  impressed  upon  our  minds  many  fine  sentences,  and  ex*' 
cellent  maxims  of  good  sense  and  morality  with  which  the 
classic  writers  abound ;  and  these,  from  the  very  difficulty 
of  translating,  become  better  fixed  in  the  memory,  than  what 
is  obtained  with  more  ease  and  fecility.  But  when  we  tak^ 
into  view  the  ancient  mythology  to  which  in  our  writings 
there  is  yet  a  great  reference ;  and  the  knowledge  of  an« 
cient  history,  and  ancient  geography,  with  which  these  are 
connected;  and  which  can,  and  ought  to  be  studied  at  the 
same  time ;  and  also  the  lessons  of  rhetoric  and  criticism^ 
which  from  these  as  a  text  the  preceptor  will  expbin,  I  do 
not  know  any  more  useful  system,  or  course  of  study  that 
can  be  taken.     I  would  think  it  an  up-hill  work  to  undertake 

■  to  make  a  lawyer  without  such  a  previous  dkurse  of  study^ 
and  such  acquisitions.  I  say  the  more  on  this  subject  be* 
cause  it  is  a  prevailing  idea,  '9i\{\c\i  fo^ooure  the  indolent^  that 
the  study  of  the  dead  languages  is  unnecessary.  It  te  true, 
that  from  the  slovenly  and  imperfect  manner  in  which  these 
languages  are  taught,  with  oftentimes  bad  pronunciation,  and 
jEftlae  quantity ;  and  also  from  the  neglect  of  them  after  the 
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Wftdemy  is  left,  a  slur  is  brought  upon  tbat  part  of  the  sys* 
tem  oi  education.  But  it  behoves  that  the  acquaintances 
which  has  been  formed  with  the  classics  should  be  kept  up  » 
**  Noctuma  versate  manu,  versate  diuma/' 
For,  the  reading  the  divine  poets  in  these  languages,  and 
in  short  of  the  poets  in  general,  wonderfully  feeds  the  ima« 
gination,  and  furnishes  the  orator  with  images  and  diction^ 
This  brings  me  back  a  little  to  observe  that  the  whole  cir- 
cle of  the  belles  lettres,  or  what  is  called  polite  literature,  is 
necessary  to  eloquence.  There  is  amongst  all  the  fine  arts, 
in  the  language  of  Cicero,  the  commune  vinculum ;  and, 
looking  at  them  it  may  be  said,  in  the  language  of  Ovid  ; 

«*  Nee  una  facies  omnibus,  sed  qualem  decet  esse  sororum.^ 

Hence  these  are  called  the  sister  arts.  Runnington  in 
iAs  life  of  Sir  Matbew  Kale,  states  of  him,  that  when  weari- 
ed with  studying  law,  he  would  recreate  himself  with  Phi« 
losophy  or  Mathematics ;  alleging  ^^  that  no  man  could  be 
S&aster  of  any  profession  without  havmgsome  skill  in  all  the 
sciences.^'  For,  it  will  not  be  understood  tfiat  I  mean  to 
^uulervalue  mathematical  learnings  which  is  so  universally 
admitted  to  be  necessary  to  assist  the  reasoning'  faculty^  as 
well  as  to  enlarge  the  sphere*  of  knowledge*  But  I  say  the 
less  upon  this,  because  it  is  not  questioned ;  though  X  do 
not  think  it  a  study  proper  to  begin  with;  or  approve  of 
ihe  system  of  Pestallozi,  who  makes  it  precede  that  of 
Languages*  It  is  the  main  study  to  fit  the  mind  for  mecha- 
Bical  pursuits ;  and  very  properly  constitutes  the  chief  stu- 
dy in  the  military  academies ;  and  though,  doubtless,  a  public 
speaker  must  be  lame  without  a  general  knowledge  of  all 
the  parts  that  come  under  the  idea  of  mathematical  learning, 
yet  the  invention  and  imagination^  which  constitute  the  ora- 
tor, is  not  so  much  fed  from  this  source ;  and  with  regard 
|o  moral  truth,  which  is  the  soul  of  law,  it  has  nothing  to 
do.  The  only  practical  branch  of  mathematics,  of  which 
every  lawyer  ought  to  have  a  competent  knowledge,  is  that 
of  the  application  of  trigonometry  to  surveying ;  and  this 
for  the  purpose  of  understanding thedesignatlon  of  proper- 
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tf,  under  the  law  of  legal  tenures,  of  real  estate;  and  this 
Oinnotbe  without  a  knowledge  of  geometry,  and  the  doctxin^ 
of  angles. 

Having  incidentally  made  these  observations  I  go  on  to 
observe,  that  the  citadel  of  the  law  must  be  taken,  if  I  may 
so  express  myself,  by  regular  approaches  ;  the  difficulties  o€ 
it  must  be  encountered  at  long  shot.  Or,  to  lay  aside  a 
figure,  the  acquisition  of  this  science  must  be  rendered  easjr 
in  the  first  advances  to  it,  by  a  gradual  introduction.  His- 
tory, ethics,  and  the  constitution  of  government,  or  politics, 
is  a  natural  and  easy  introduction  to  a  science  which  is  built 
upon  these.  And  applying  more  immediately  to  what  is 
called  jurisprudence  itself;  and,  especially  our  own  muni* 
cipal  law,  much  will  depend  in  gaining  the  attention,  and  fa- 
cilitating the  progress  of  the  student,  from  the  course  of 
reading  that  is  pointed  out ;  under,  which  I  would  recom* 
mend,  the  taking  these  commentaries*  as  a  last  task  ;  aiul 
to  read,  and  re-read  with  a  reference  to  the  authorities 
cited ;  and  to  others  which  may  be  noted ;  or  to  which  he 
may  be  directed ;  essays  and  tracts,  or  particular  adjudi- 
cations. But  the  taking  up  abridgments  and  reports,  and 
reading  them  flush  through,  is  a  waste  of  time ;  there  is  lit* 
tie  left  impressed  upon  the  memory. 

By  such  introduction  and  course  of  study  as  I  have  hinted 
at,  rising  like  an  inclined  plane,  the  ascent  to  the  summit  is 
facilitated,  which,  when  once  gained,  the  hill  top  is  pleasant, 
and  it  becomes  delightful  to  look  down  upon  the  difficulties 
passed.  It  is  under  thb  image  that  the  progress  to  a  habit 
of  virtuous  action^  is  represented  by  the  poet  according  to  the 
translation  of  some  one : 

"  Vices  in  throngs  we  may  take  in  with  ease. 
Short  is  the  journey  and  full  nigh  they  dwell : 
But  in  the  road  of  virtue  toil  and  sweat, 
Th*  immorul  Gods  have  laid ;  long  is  the  path 
Thereto  and  uphill  straight :  and  at  the  first 
^Tis  rugged  all :  but  when  the  top  you  gain, 
Thence  smooth  it  lies."t 

*  Blackstone's.     t  Hcsiod. 
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•  But  this  I  would  not  apply  in  such  strong  terms  to  the 
I  study  of  the  science  of  the  law,  provided  that  the  introduc- 
I  tkm  to  it  has  been,  by  taking  advantage  of  the  hill,  as  those 
who  make  roads ;  and^  by  ascending  Qbliqueli/y  attain  emi- 
nence. In  proportion  as  a  proficiency  is  made  in  any  sci*^ 
ence,  or  art,  a  taste  is  acquired  for  it ;  and  it  becomes  not 
only  easy,  but  pleasant ;  nor  if  skilfully  managed,  as  has 
been  hinted^  are  the  first  steps  to  the  attainment  of  this 
science,  so  painful  and  laborious  as  they  were  wont  to  be, 
i>efore  this  fine  outline  has  been  given  in  these  commentaries 
.  of  Blaclstone ;  and  when  the  student  was  under  the  neces- 
sity of  encountering,  in  the  first  instance,  the  black  letter 
of  abridgments  ;  or  in  the  Norman  French,  the  precedents 
of  leadings,  and  reports  of  the  law.  Even  the  black  let- 
ter of  Coke  upon  Littleton,  at  a  more  modem  period,  was 
discouraging  to  the  tyro ;  and  it  was  no  wonder  that  many 
were  drawn  off  from  the  task^  and  failed  in  attainbg  the 
profession. 

I  am  aware  that  there  is  danger  of  too  much  indulgence 
in  polite  literature,  so  as  to  draw  away  from  the  necessary 
application  to  what  is  technical  in  the  law ;  and  yet  with- 
out which  the  conduct  of  a  suit,  and  an  accurate  knowledge 
of  practice,  as  well  as  principles  of  common  law,  or  statute, 
is  not  attainable.  But  the  medium  of  an  application  to  one 
and  the  other  of  these,  must  be  aimed  at.  I  have  known  a 
person  who  was  so  strongly  attached  to  general  learning  and 
the  belles  lettres,  that  it  become  almost  impossible  to  attach 
hixnself  to  the  profound  research  of  legal  questions,  and  the 
deep  study  of  science,  so  that  he  was  under  the  necessity  of 
retiring,  for  a  time,  from  all  opportunity  of  libraries,  in  order 
to  become  a  lawyer ;  or  to  be  in  the  way  of  becoming  one. 

When  a  competent  legal  knowledge  shall  have  been  ob- 
tsmed,  so  as  to  be  admitted  to  the  bar,  it  is  a  vulgar  error 
to  suppose  that  any  acquirement,  or  even  natural  advantage, 
I  IS  substantially  to  be  depended  upon,  but  the  being  master  of 
the  science.  Mere  genius  goes  but  a  little  way  in  making  a 
lawyer;  there  must  be  a  plodding;  and  hence  it  is  that  the 
plodding  student  will  oftentimes  reach  the  goal,  when  mor^ 

C 
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lively  talents  will  not.  It  must  be  kept  in  mind,  that  genera 
and  liberal  learning,  is  but  aaintroduction,  and  a  great  ejaa* 
beUishment  and  help ;  but  without  something  like  correo 
informatian,  and  knowledge  of  the  sciencei  the  professions! 
man  may  be  said  to  be  infelix  summa  operis ;  and  a  co\xn 
would  rather  hear  him  who  has  some  depth  of  judgmezit 
but  without  volubility,  or  grace  of  diction,  than  all,  that  voci« 
feration,  with  the  best  manner  can  do,  where  there  is  bul 
the  vox  et  praeterea  nihil;  and  to  a  jury  even,  closeness 
and  clearness,  in  the  illustration  of  matter  of  fact,  or  law 
is  all  prevailing*  With  the  client  himself,  it  is  felt  as  hitting 
the  nail  upon  the  head ;  though,  with  a  bystander,  who  is  not 
l)ound  by  oath  to  give  attention,  or  led  by  interest  to  c<mi- 
aider  the  effect  upon  the  understanding,  declamation  may  be 
more  pleading ;  and  flourishes,  and  gesticulations,  and  the 
sounding  brass,  and  tinkling  cjrmbal  of  the  voic«.  Of  good 
speaking,  the  great  secret  is  good  sense,  and  a  knowledge  of 
the  subject*  Of  good  writing,  it  is  said  by  the  poet, 
Scribendi  recte  sapere  est,  et  pricipium,  et  fobs* 
So  also  it  maybe  said  of  speaking  well;  and  no  man  will 
speak  ill,  unless  through  some  want  of  habit,  or  impedi- 
ment of  tongue,  provided  that  he  understands  his  subject* 

Cui  lecta  potenter  erit  res, 
Nee  facundia  de  eret  kunc  nee  lucidus  ordo* 
Thought  is  the  body,  and  good  expression  the  dress   of 
thought.     What  is  dress  or  ornament  without   a  body? 
Hence  the  maxim,  think  twice  before  you  speak  once. 

The  not  thinking,  sufficiently,  induces  surplusage  and  re- 
petition ;  for  a  consciousness  that  a  thing  has  not  been  well 
said,  leads  to  an  attempt  to  say  it  better.  Thinking  before 
hand  supersedes  the  necessity  of  this ;  and  it  is  delightful 
to  hear  one  speak  who  comes  well  prepared  ;  whose  words 
are,  in  the  language  of  the  scripture,  **  As  goads,  and  as 
nails  fastened  by  the  masters  of  assemblies*"  Every  word 
tells,  so  to  speak ;  and  to  use  another  phrase  of  the  same 
scripture,  there  is  no  "  vain  babbling."  There  is  nothing 
that  has  contributed  so  much  to  depreciate  the  character  of 
the  a^lvocatc  at  the  bar,  as  loose,  tedious  harangues,  which 
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proceed  from  a  defect  of  classical  education ;  or  a  want  of 
due  meditation  on  the  matter  to  be  argued. 

It  is  a  vulgav  error,  that  forwardness  and  impudence  is  a 
qualtiicatlon  at  the  bar ;  on  the  contrary,  modesty  is  cha- 
racteristic of  the  ingenuous  mindj  and  bespeaks  taknts  ;  which 
is  more  likely  to  gain  the  attention  of  the  court,  as  well  as 
the  public  approbation,  than  assurance  without  good  sense^ 
and  kf^al knowledge  to  support  it.  And,  though  noise  and  de- 
clamation, like  a  song,  may  please  the  uninformed  suitors ; 
yet  when  a  man  himself  comes  to  be  interested,  and  enquires 
for  an  able  lawyer  to  defend  his  cause,  he  will  look  out  fot 
such  as  have  a  more  solid  eloquence. 

Whether  owing  to  the  abuse  of  speakhig  at  the  bar,  or 
to  other  causes,  certain  it  is,  that  there  would  seem  to  be 
some  prejudgment  against  the  profession  of  the  law  in  Penn- 
sylvania. That  there  are  other  causes,  I  must  admit.  The 
denomination  of  people  called  Quakers,  amongst  themselves 
called  Friends^  do  not  admit  a  practitioner  of  the  law  to  be 
in  full  communion.  It  is  a  regulation  of  discipline,  not  to 
go  to  law,  but  to  decide  all  matters  of  meum  and  tuum  by 
reference  to  members  of  the  religious  body :  this  is  deduced 
somewhat  from  the  example  of  the  primitive  christians,  as 
appears  from  the  censure  of  a  contrary  conduct  in  some  in- 
stances, by  the  apostle  :  ^^  Brother  goeth  to  law  with  bro- 
ther, and  that  before  unbelievers.*'*-  With  that  body  of 
people  also  who  entertain  the  puritan  doctrines,  and  who 
are  the  most  numerous,  presbj^erians,  8cc.  the  name  of  laW'^ 
yer  is  obnoxious ;  and,  somewhat,  from  a  text  of  scripture  fa* 
nsiliar  to  them ;  "  Woe  unto  you  also,  ye  lawyers  j  for  ye  load 
men  with  burthens  grievous  to  be  borne ;  and  ye  yourselves 
touch  not  the  burthen  with  one  of  your  fingers.'^f  But  it  is 
not  considered  that  those  of  whom  these  Words  were  spoken 
were  Jemsh  lawyers ;  and,  of  the  Jews,  it  has  been  pro- 
verbial, at  all  times,  that  they  are  griping  and  usurious. 
And  even  of  the  Jewish  doctors,  before  this  time,  and  rab- 
bles, the  prophets  had  denounced  the  cupidity  and  the  ex- 
action:  "The  heads  thereof  (speaking    of  the  house   of 

*  1  Cor.  vi.  6.        t  Luke  xi.  46. 
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Jacob)  judge  for  reward,  and  the  priests  thereof  teach  fov 
hire,  and  the  prophets  thereof  divine  for  money."*     But   X 
iriU  not  conceal  that  even  the  lawyers  of  our  own  times,  ixm 
this  christian  state,  are  Qot  altogether  freeirom  the  reproaclx 
of  taking  higher  fees  than  may  comport  with  humanity,  ii& 
many  instances*     The  Stat*  32  Hen.  viii.  c.  9,  respecting^ 
champerty  and  maintenance  has  not  been  introduced ;  and 
the  equality  of  condition,  has  doubtless  been  a  reason  of  it  ; 
and,  oftentimes,  parties  not  monied,  preferring  to  stipulate 
for  something  out  of  lihax  was  recoverable,  or,  the  giving  oF 
something  unconditional,  has  introduced  the  pracdce,  witk 
the  profession,  of  taking  what  are  called  contingent  fees.  This, 
nevertheless,  cannot  but  be  unavoidaUy  accompanied  witk 
an  over  tenacity  in  pursuing  a  claim  by  litigation  in  court, 
after  it  shall  have  appeared  in  the  view  of  indSerent  per- 
sons, to  be  without  foundation.    Appeals,  writs  of  error, 
and  motions  for  new  trials,  are  the  fruits  of  this.    In  Eng^ 
iand  it  would  not  seem  allowable  in  counsel  to  bargain  for  a 
proportion  of  the  damages;!  **aad  even  at  common  law 
there  was  a  maintenance.''^   But,  in  the  case  of  an  attorney, 
I  have  not  known  the  common  law,  in  this  particular,  intro- 
duced here.     For,  perhaps,  owing  to  the  scarcity  of  a  cir- 
culating medium,  at  an  early  period,  it  was  tolerated,  and 
has  become  common.    But  I  take  it,  the  bulk  of  the  profes"* 
sion,  at  least  the  more  eminent,  would  not  be  unwilling  to 
have  it  understood  to  be  unlawful ;   for  such  bargains  are 
often  pressed  upon  them,  and  seldom  where  the  client  thinks 
his  cause  good.     It  seldom  happens  but  that  in  case  of  a 
proposition  of  this  nature,  the  suitor  will  keep  back  some- 
thing very  material  in  the  statement  that  he  gives,  and  on 
which  the  cause  may  turn. 

Nevertheless,  notwithstanding,  owing  to  these  or  other 
causes,  there  may  be  some  drawback  on  the  popularity  of 
the  profession;  yet,  in  the  nature   of  things,  it  cannot  but 

*  Mic.  iii.  11. 

t  The  law  severely  C9ntrabands, 

Our  taking  business  off  m^n's  hands Hud* 

\  15tb  Via.  151- 
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6e  resp^tabkn  It  is  a  proof  ofthis,  that  it  is  perhaps  too  much 
coveted ;  persons  applying  themselves  to  the  profession  who 
cannot  succeed  in  it :  invita  Minerva,  and  against  nature* 
This  results,  in  most  instances,  from  parents  designing  their 
eons  for  a  literary  profession,  whose  particular  genius  they 
have  not  been  able  to  ascertain*  And  it  cannot  be,  in  all 
cases,  from  a  prospect  of  attaining  great  wealth,  that  the  pro* 
fession  of  the  law  is  obtruded  upon  young  persons.  For 
though,  with  reasonable  industry,  a  competent  independence 
may  be  gained  by  the  practice  of  the  law,  yet  it  seldom  leads 
t^r  great  emolument.  But  the  idea  of  knowledge  gives 
power ;  and  there  is  naturally  associated  with  the  idea  of 
one  skilled  in  the^laws,  that  of  power,  in  a  government  ofknva. 
It  cannot  but  occur  to  an  individual,  that  he  may  have  occa- 
sion for  the  assistance  of  an  advocate,  in  defending  his 
estate,  or  his  reputation*  For  no  man  can  be  placed  beyoiid 
the  reach  of  being  assailed,  in  both  these  respects*  But,  in- 
dependent of  any  use  to  ourselves,  the  idea  of  superior  in- 
formarion,  and  intellectual  endowments,  has  a  charm  to  the 
mind  of  man,  from  the  love  of  excellence  as  we  admire 
beauty  in  other  matters.  In  proportion  to  the  superiority  of 
mind  above  body,  the  powers  of  intellect  are  valued.  This 
is  evident  from  the  less  estimation  of  a  fine  art  in  propor* 
tion  as  it  is  coupled  with  manual  labour*  Who  would  not 
-  rather  be  a  Demosthenes  than  a  Phidias  ?  A  degree  of  lib;?- 
ral  knowledge  is  indispensable  to  the  profession  of  the  law, 
and  the  practitioner  cannot  but  be  supposed  to  possess  more^ 
in  general,  than  the  husbandman^  the  mechanic^  or  the  mer^- 
chant;  though  I  must  acknowledge  that  there  are  exceptions 
at*  the  bar,  as  well  as  on  the  bench ;  mere  clerks  and  note* 
takers,  or  whose  minds  are  confined,  in  a  great  degree,  to 
the  narrow  limits  of  technical  learning,  and,  in  their  conver- 
sation, can  talk  of  nothing  but  of  John  O^Nokes,  or  William 
Stiles,  or  John  Doe,  and  Richard  Roe. 

I  can  have  no  difficulty  in  saying  which  is  the  greatest., 
effort  of  the  mind ;  the  conducting  an  army  or  the  manage- 
Qient  of  a  cause  in  court.   SaUust^'^e  who  was  himself  a  mili- 

•  Inprimis  arduum  vidctur  res  gesta  scribere,^        , 
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Ury  man,  has  made  it  a  question,  which  of  these  requires 
the  greatest  talent,  the  task  of  the  general,  or  that  of  the  ht»- 
torian.  Although  I  will  allow  that  this  may  be  made  a 
queslaon ;  yet  I  consider  the  framing  a  narrative,  iwith  all 
the  philosophy  that  may  be  interspersed,  which  is  the  task 
of  the  historian^  as  far  behind  that  of  the  orator*  And  I 
can  have  no  conception  of  any  thing  approaching  nearer  the 
power  of  an  angel^  than  the  management  of  an  argunEkent 
with  the  human  mind ;.  requiring  an  intuitive  knowledge  of 
the  heart  to  distinguish  what  can  persuade :  those  resources 
of  argument,  which  can  lead  the  understanding;  that  pre- 
sence of  mind  which  gives  a  command  of  diction,  and  which, 
from  sober  reasoning,  can  ascend  to  the  regions  of  imagi« 
nation,  and  turn  and  wind  the  fiery  Pegasus  of  fancy,  dc« 
scending  or  re-mounting  as  the  subject  may  require ;  the 
orator  in  his  lofty  flights,  like  the  eagle, 

*'  Sailing  with  supreme  dominion 
Through  the  azure  deeps  of  air.'** 

Great  generalshipTequires  great  judgment ;  but  not  more 
than  a  game  of  chess.  An  equal  judgment,  and  presence 
of  mind  is  required  in  the  orator;  the  surprise  of  sudden 
emergencies  calls  for  the  talents  of  a  consmander;  but  not 
less  are  displayed,  though  apparently  of  less  magnitude, 
where,  in  the  course  of  a  trial,  the  evidence  takes  a  wdden 
tum^  and  the  front  of  your  defence  must  be  changed*  It  is 
the  image  of  a  field  of  battle.  But  to  presence  of  mind 
and  judgment,  the  faculty  of  eloquence  must  be  superadded  | 
that  wonderful  arrangement  of  ideas  which  must  appear  al- 
most miraculous*  An  able  lawyer  could  not  but  make  a 
great  general ;  but  it  does  not  follow  that  an  able  general 
would  make  a  great  lawyer;  for  the  province  is  more  ex« 
tensive,  and  the  task  greater.  A  campaign  or  two  will 
form  a  general ;  but  the  able  lawyer  is  the  work  of  years ; 
viginti  annorum  lucubrationes.  It  behoves  to  begin  early 
and  to  discipline  the  mind  much.  The  dictum  may  be  ap* 
plied  in  this  case ;  "  he  j?ho  is  industrious  to  reach  the 

•  Gray. 

Digitized  by  CjOOQ  iC 


Intkoduction.  xxni 

wished  -for  gold  has  doiie  and  endured  much  in  his  early 
•years/'* 

It  is  difficult  to  make  up  for  the  want  of  application  in 
early  years;  under  which  want  of  application,  the  Amsrlcan 
youth  chiefly  labour.  Owing  to  the  indulgence  of  parents, 
and  family  education,  there  is  a  want  of  tone  in  the  mental 
system,  which  it  is  not  easy  to  restore  in  the  academies,  or 
produce.  And  even  here,  there  is  oftentimes  a  want  of  a 
discipline,  sufficiently  rigid :  on  the  contrary  not  only  too 
loose  a  rein^  but  a  superficial  course  of  study.  And 
after  leaving  the  academies,  sufficient  preparation  is  not  en- 
joined, or  alloweid  for  the  gaining  a  knowledge  of  a  profes- 
sion; and  this  from  an  impatience  to  get  forward,  and  to 
fly  unfledged  from  the  nest.  BoyB  are  men  too  soon^  and 
therefore,  always  boys.  We  see  the  skilful  husbandman  re- 
pressing the  luxuriance  of  his  grass,  by  cutting ;  or  lopping-  his 
tr^e,  to  give  it  base,  and  make  it  spread.  The  Ame^an  genius 
is  vigorous  abundantly ;  but  there  is  an  impatience  to  appear^ 
in  the  capacity  of  men,  and  to  undertake  a  profession ;  which 
cannot  but  be  in  the  way  of  attaining  a  great  eminence*  A 
tofty  structure  requires  a  deep  and  broad  foundation.  *^  Nor 
would  Italy,  says  the  poet,  be  raised  higher  by  valour  and 
feats  of  arms,  than  by  its  language,  did  not  the  fatigue  and 
tediousness  of  using  the  file  disgust  every  one.^'f 

The  not  having  the  means  of  support  in  going  through  a 
regular  course  of  education,  and  waiting  a  reasonable  time 
for  an  admittance  to  the  bar,  is  a  reason  with. many  for  this 
haste  ;  but  impatience  is  the  cause  with  more.  With  those 
that  want  means,  there  is  usually,  industry  and  perseverance, 
to  make  up  for  this ;  but  it  requires  industry  and  perseve- 
rance. A  medium  between  easy  and  narrow  cicumstances 
is  desirable,  but  not  the  possession  or  prospect  of  an  estate, 

*  Qui  Studet  optatam  cursu  condogerc  metam 
Mu]ta  tulit,  fccitque  puer.         ** 
t  Nee  virtute  foret  clarisve  potcntius  amiis, 
Quam  lingua  Latium ;  sLnon  offcaderct  unum 
Quemque  poetarum  limae  labor  et  mora.— ^ 
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independent  of  the  practice.  For  when  there  is  such  a  pros-^ 
pect,  or  possession,  the  necessary  exertions  cannot  be  ex* 
cited  that  will  make  a  lawyer.  It  may  be  said  to  be  as  easy, 
in  the  language  of  the  scripture,  with  a  view  to  another  ob- 
ject, for  a  camel,  or  cable  as  some  suppose  h  ought  to  be  trans- 
lated, to  go  through  the  eye  of  a  needle,  as  for  the  son  of  a 
rich  man  to  become  a  lawyer ;  or  in  fact  almost  any  thing 
else  that  requires  labour.  Such  must  remain  amongst  those, 
the  fruges  consumere  nati.  The  Novi  homines,  the  res  au- 
gusts  domi  men  can  alone  smrmoimt  the  drudgery  of  acqui- 
ring a  knowledge  of  the  law ;  or  sustain  the  practice. 
Were  I  to  depict  the  making  a  man  a  lawyer,  I  would 
'change  a  little  the  image  of  that  mora^  painting  in  the  tabla- 
ture  of  Cebes,  where  the  virtuous  man  h  represented  as 
climbing  a  rock,  two  female  figures  (sisters)  self-government 
and  perseverance^  standing  above,  and  extending  their  hands 
to  encourage  him.  I  would  represent  one  clambering  up  a 
precipice,  and  poverty,  like  an  old  and  ugly  witch,  with  a 
flail,  urging  from  below. 

— — *'  Duris  in  rebus  urgens  egestas." 

It  is  one  advantage  of  the  law  of  primogeniture  in  Eng^ 
land,  though  working  seeming  hardship  to  younger  sons ; 
that  they  are  put  upon  their  own  exertions ;  and  with  but 
little  means  are  under  the  necessity  of  tasking  all  their  facul- 
ties for  their  subsistence ;  and  for  enabling  them  to  rise  in  the 
world.  The  church  affords  a  living  for  some ;  and  there  is 
a  prospect  of  becoming  dignitaries.  But  the  army,  the  navy^ 
or  the  law,  affords  more  generally  a  prospect  of  advancement. 
These  require  great  exertions  in  order  to  be  competent  to 
the  task ;  and  necessity  prompts,  and  calls  forth  all  the  pow- 
ers of  mind  and  body.  Distinction  is  the  consequence ; 
and  hence  it  is,  that  the  history  of  the  peerage  of  Great  Brit- 
tain,  contains  an  illustrious  catalogue  of  those  who  have  so 
risen.  Elder  brothers,  who  enjoy  the  estates  at  home,  are 
little  heard  of  but  for  thfir  hospitality;  their  fox  hunting; 
or  as  giving,  what  may  be  called  a  dumb  vote,  in  parliament. 
Wealth  is  the  bane  of  genius,  while  poverty  is  the  prec^tress. 
Ingenii  largi tor  venter.     Wealth  with  its  concomitant  luxu- 
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ty^  is  tlie  destroyer  of  virtue ;  whether  with  an  individual 
or  a  nation. 

I^he  sentence  that  was  pronounced  upon  Adam  was  not 
more  a  punishment  than  a  preservative  ;  a  suffering  than  a 
medicine ;  "  by  the  sweat  of  thy  brow,"  &c.  Labour  and  in* 
dustry  are  the  means  necessary  to  restrain,  and  keep  in  sub- 
jection die  passions.  Adversity  shews  the  necessity  of  the 
assistance  of  others,  and  must  produce  philanthropy  in  an 
ingenuous  mind ;  and  no  greater  secret  can  exist  in  getting 
forward  in  the  practice  of  the  law  :  civility  and  humility  are 
popular  qualities.  It  is  the  semblance  oi  these  that  men  af* 
feet  when  they  court  popularity  for  the  sake  of  office,  or  ad*  ' 
vancement  in  the  public  councils.  But  the  esse  quam  videri, 
IS  more  easy,  and  at  the  same  time,  more  natural. 

An  honest  and  faithful  defence  of  a  client  in  a  good  cause^. 
is  perfectly  consistent  with  that  indignation  which  may  be 
expressed  against  the  claim  of  an  adversary,  and  may  call 
for  it,  with  respect  at  the  same  time  for  his  general  charac- 
ter. What  hinders  the  distinguishing  the  claim  from  the 
man ;  save  so  far  as  it  is  an  evidence  of  his  injustice  in  the 
particular  case.  But  I  speak  of  general  benevolence  tp  so- 
ciety, and  respect  shewn  to  high  and  low.  This  is  bet- 
ter than  clinging  to  a  particular  denomination  of  the  re- 
ligious, from  worldly  motives;  or  affecting  fanaticism; 
or  espousing  a  party  in  politics.  For  this  must  detract 
frdni  a  consciousness  of  sincerity  in  one^s  self;  and  lessen  the 
respect  of  the  discerning,  who  may  question  the  motive. 

But  what  is  the  object  of  practice,  but  the  acquisition  of 
some  estate ;  which,  if  wealth  is  an  evil,  ought  to  be  avoided. 
The  possession  of  wealth  is  neither  good  nor  evil  in  itself; 
but  immoderate  wealth  is  the  cause  of  self  indulgence  ^  and 
the  occasion  of  evil.  This  consideration  ought  to  be  a  check 
on  the  cupidity  of  riches.  I  have  seldom  known  a  lawyer, 
or  any  man  else  who  has  left  a  great  estate,  that  had  a  soit, 
of  much  reputation,  to  succeed  him.  The  pleasure  of  a  gain- 
ful accumulu'tion,  is  all  that  he  has  ever  got  for  himself; 
and  pride  and  sloth  the  sum  of  what  he  has  acquired  for 
his  descendants.    The  want  of  motive  to  action  is  but  ano- 
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ther  hittit  foir  tUe  legacy  thatt  is  left ;  and  thi^  Want  of  ino^ 
tive  entails  listlessness,  and  lounging,  and  recourse  to  cluU 
followed  ty  intemperance.  Such  are  to  be  pitied  when  un* 
Act  the  necessity  of  amusing  themselves  by  invitations  to 
convivial  entertainments ;  and  compliments  for  the  coikipa^ 
ny  of  those  whom  they  respect  or  not  as  it  happens.  ThcJ 
gout  and  the  dropsy  is  in  their  viands,  and  their  cups* 
They  must  be  indebted  to  the  theatre  in  the  winter,  or  tc» 
watering'  places  in  the  summer ;  where,  if  infitmhies  do  not 
lead  them,  the  having  nothing  to  do,  will. 

It  may  now  be  proper  to  suggest  what  it  is  that  had  piit 
Ttie  upon  writing  this  introduction,  with  a  vieW  to  an  editioH 
of  Blackstone^s  Commentaries.    For  though,  cohsidefmg  m^ 
station,  it  maynot  appear  presumptuous,  yet  it  might  be  dtem^ 
ed  unnecessary.     Tucker  has  given  »i  edition,  in  which  be 
has  taken  a  view  of  the  oudine  of  the  constitution  and  gO» 
vemment  of  the  United  States  which  has  taken  place'of  thilt 
of  England ;  and  at  the  same  time  of  the  cOiistitution  of  Vir^ 
ginia,  and  the  laws  under  it.  Might  not  Iht  same  thing  he  ne^ 
tessary  as  to  the  constitution  and  laAs  of  each  state  in  Iftr 
Union;  shewiug  what  principles  of  the  common  laW  have  bee& 
introduced  as  applicable  to  our  situation ;  what  statutes,  dh 
construction  of  statutes ;  or,  in  what  particulars,  the  common 
law  has  been  changed  by  our  acts  of  Assembly ;  or  by  the  de^ 
icisions  df  our  courts  i  It  must  be  of  an  advantage  to  thh 
student  whose  reference  to  these,  under  the  respective  heads 
of  the  law,  may  be  made,  at  the  same  time,  toith  the  teadtng 
these  commentaries.     It  Will  save  a  great  deal  of  time  to  have 
presented  to  his  view  these  relations,  oppositions,  variations 
)euid  congruencies,  under  the  particular  head  that  is  treated  of 
in  this  outline  of  the  law  of  England.  Not  that  I  could  expect 
to  have  it  in  my  power  to  go  through  with  it,  owing  to  th^ 
litde  time  I  have  to  spare  from  official  duties ;  and  from  thfe 
date  of  life  drawing  to  a  close  at  no  distant  day.     Neverthe- 
less it  may  lead  the  way  for  some  other  person  of  more  ta- 
lents  and  leisure,  and,  beginning  earlier  in  life,  to  complete 
the  object.     For  i^  is  clear  to  me  that  something  of  this  kihd 
bught  to  be  done,  as  well  for  the  use  of  the  practismg  law- 
yer as  for  the  service  of  the  student.  r-        i 
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AQME  VIEW  OF  THE   ENDEAVOURS  TO  IMPROVE. 
THE  LAW  BY  THE  LEGISLATURE. 

IN  the  year  17«7,  going  into  the  office  of  Wilsoov 
i(JaiQeg)  of  Pemuiylvania;  great  as  a  lawyer,  but  greater  as 
iin  orator  j  I  observjEid  a  folio  bound  up  with  blank  leaves, 
intervening  i  and  in  which  he  had*begun  to  add  notes,  un- 
jder  the  respective  heads  of  law  j  perhaps  only  as  Christian^ 
|i^  aioce  done  i  or  perhaps  with  »  referenee-  at  the  same 
Aime  to  ttie  principles  of  ow^  coi^mon  law,  under  the  re^ 
fpe^tiye  heads,  as  it  stood  upon  our  introduction  of  the  com- 
aopn  law ;  or,  as  it  has  been  varied  since,  by  acts  of  assem- 
Hy  or  oUierwiae,  in  the  manner  of  Tucker,  as  to  the  lavs  of 
Virginia ;  for  as  to  the  constitution  of  the  United  States  it 
fead  not  heea  then  formed ;  for  in  fact  in  was  a  delegation 
$o  the  convention  that  formed  this  constitution ;  and  after-^ 
vaurds  to  the  state  convention  which  adopted  it,  and  the  sub- 
K^uteat  judiciary  appointment  to  the  bench  of  the  supreme 
iSQUrt  of  the  United  States,  that  interfered  with  the  going 
on  with  his  design*  It  was  a  loss ;  because  the  mind  of 
that  man  was  great  and  comprehensive*  lie  has  left  three 
jrolnmes  of  his  writings,  chiefly  lectures  delivered  as  j^ro^ 
fcssor  of  law  in  the  university  of  Pennsylvania,  at  the  same 
tjnie  that  he.fiUed  his  judicial  station*  From  the  continu* 
ance  of  these  lecturea,  his  attention  was  drawn,  says  the 
editor  of  ja  posthumous  publicatioti  of  them  (his  son  Bird 
•Wilson)  *^  by  an  object  of  more  importance  in  whkh  he  was 
engaged."  In  March  1791,  the  house  of  representatives  in 
iSaHi  general  assembly  of  Pennsylvania  appoiojted  him  ^^^  tore^ 
vise  and  digeM  the  laws  of  the  commonwealth  i  and  to  as* 
certain  and  determine  .A^v^yar  any  British  statuUa  wunded 
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to  k^  and  to  prepare  bills  containing  such  alterations, 
tions  and  improvements,  as  the  code,  laws,  and  the  princM 
pies  and  form  of  the  constitution  then  lately  adopted,  migiii 
require.**  In  a  letter  on  the  subject  to  the  speaker  of  thii 
house  of  representatives  of  the  24th  Aug.  1791,  he  reporift 
some  outlines  of  his  system,  and  the  progress  he  had  mad^ 
But,  as  stated  by  his  editor,  owing  to  the  want  of  a  provi^ 
aion  by  the  legislature  sufficiently  ample  for  the  pecuniary^ 
expenses  necessary  to  the  purchase  of  books,  papers,  &c» 
and  the  assistants,  the  design  of  framing  a  digest  under  the 
authority  of  the  legislature  was  relinquished. 

It  was  considered  a  great  loss  by  intelligent  men  that 
the  design  should  be  abandoned ;  and,  it  continued  to  be 
thought  of  as  what  ought  to  be  accomplished. 

By  an  act  of  the  17th  April,  1807,  **  the  judges  of  the  8«^ 
preme  court  were  required  to  examine  and  report  to  the 
next  legislature,  which  of  the  English  statutes  are  in  force  m 
diis  commonwealth,  and  which  of  those  statutes  in  their 
opinion  ought  to  be  incorporated  into  the  statute  laws  of  tlm 
commonwealth."      December  4th,   1808,  that    report  was 
made.     It  cannot  be  understood  that  this  report  had  the 
force  of  a  decision  by  the  court ;  much  less  that  it  could  be 
considered,  as  to  any  statute  so  reported,  to  be  conclusive  ; 
for  it  must  remain  the  right  of  any  person  to  contest  it,  m 
a  judicial  investigation,  as  to  the  being  in  force  or  otherwise  ; 
nor  could  even  an  act  of  the  legislature  make  it  conclusive 
a  parte  ante,  as  to  property  holden  under  the  existence  of  any 
statute  that  had  been  introduced.     For,  in  that   case,  it 
w<fuld  have  a  retrospective  operation,  which,  by  the  consti- 
tution, cannot  be.    The  report  of  the  judges,  and  any  sanc- 
tion the  legislature  could  give  it,  must  be  still  considered 
subject  to  the  right  which  any  one  must  have,  to  show,  by 
themselves  or  counsel,  in  a  judicial  trial  before  a  court  and 
jury,  that  such  statute  had  b€en  introduced,  though  the  le* 
gislature  might  from  that  time  provide  that  it  should  not  be 
in  force.     Nevertheless  it  was  a  wise  and  necessary  poMty 
to  have  such  a  step  taken  towards  ascertaining  what  were 
in  force.    It  was  an  advance  to  the  obtaining  some  infor* 
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matton  on  the  subject.  It  had  been  indeed  questioned  whe- 
ther  an  obligation  could  be  imposed  upon  the  judges  to  make 
such  a  report,  it  being  extra-judicial  vhoUy ;  but  approv- 
ing the  object,  the  judges  cheerfully  undertook  it;  but  con- 
sidering such  report  as  nothing  more  in  law,  than  if  made 
by  any  other  four  of  the  community,  whatever  weight  it 
might  have  as  being  made  by  persons  who  were  supposed 
competent.  It  was  regretted  by  them  only,  that,  consistent 
with  their  official  duties,  there  was  not  sufficient  leisure  to 
make  such  enquiries  and  researches  as  were  necessary  to 
satisfy  themselves.  For  as  to  what  statutes  had  been  intro- 
duced, it  could  be  collected  only  from  the  memory  of  the 
practising  lawyer,  or  notes  of  cases,  in  which  any  particular 
statute  had  been  considered  as  extending.  Notes  were  few, 
and  printed  reports  none,  from  the  setdement  of  the  colony 
until  after  ihe  revolution,  and  the  state  became  independent. 
Those  of  Dallas  were  the  £r8t ;  and  these  from  notes  of  but 
some  ctses  furnished  chitfly  by  the  judgea,  or  rather  an  in- 
dividual judge,  the  Chief  Justice.  But  these  reports,  even 
though  imperfect  as  respects  the  whole  state,  have  been  of 
great  utility ;  and  much  credit  is  due  to  the  reporter  for  his 
undertaking  as  well  as  for  the  execution.  It  was  chiefly  from 
the  memory  of  the  profession  /  or  the  recollection  of  admis-  ^ 
sions  or  decisions  in  the  course  of  their  practice  at  the  bar, 
or  since  they  came  upon  the  bench,  that  the  judges  could 
supply  the  defect  of  written  evidence,  as  to  what  statutes 
had  been  introduced,  and  were  considered  as  in  force. 
There  was  not  leisure  or  opportunity  to  consult  the  profts- 
aion  in  these  parciculars,  even  those  of  ihem  that  were  ^th- 
in a  narrow  compass,  and  had  resided  in  the  city ;  and,  as 
to  those  in  the  country,  it  was  out  of  the  question.  There 
was  litde  or  no  opportunity  of  consulting  these  from  their 
scattered  residence.  And  yet  the  enquiry  was,  in  part,  a 
matter  of  tradition,  and  depended  upon  the  usage.  Un- 
written common  law  evidence  was,  in  many  cases,  all  that 
could  be  got.  No  wonder  then,  that  under  this  haste,  the 
profession  should  be  unwilling  that  this  report  of  the  judges 
should  be  considered  9&fml  or  conclusive*    It  eould  not  be 
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W  conaidered  evtn  wiih  every  advantage  of  enquiry  ;  Hm 
that  £pul4  only  b^  where  the  point  came  in  question  in  tlm 
course  of  a  trial,  and  on  a  judicial  investigation ;  in  whid 
case  evidence  could  be  called  for,  oral  or  written,  Co  assial 

>  tihe  infermation  which  the  judges  might  have  of  their  own 
knowledge.  With  these  helps,  and  the  argument  of  leameil 
counse),  able  and  better  informed  thim  themselves,  as  w 
often  or  most  usually  the  case,  they  might  be  enabled  tbm 
better  to  form  a  judgment. 

The  task  was  more  extensive  which  was  delegated  t» 
Wilson  (judge.)    It  was  not  only  to  say  what  statutes  had 
been  introduced;  and  in  fact  to  say  what  ought  to  be  adopts 
ad,  as  applicable  to  the  principles  and  forms  of  our  constito^ 
tion ;  but  to  prepare  bills  containing  such  alterations,  addi* 
tions  and  improvements  as  the  code  of  laws  and  this  cotkBtim 
tuti<m,  and  these  forms  might  require.    It  was  to  do  morei 
to  revise  and  digest  the  laws  of  the  commonwealth.    By  an 
act  of  March  ladl,  1812,  legislative  encouragement^FSs  giiv 
V!en  for  the  printing  the  English  statutes  which  are  in  fone 
in  Pennsylvania  as  reported  by.  the  judges  of  die  supreme 
court,  together  with  their  report  on  that  subject.    Tliis  waf 
another  step  towards  accomplishing  what  had  been  delegate 

'  ed  to  judge  Wilson.    But  it  was  but  a  very  small  step.    It 
is  nothing  more  than  a  printer  could  have  done,  and  was 
about  doing;  and  well  deserving  this  encouragement.    But 
it  would  be  a  great  object,  and  require  an  able  lawyer,  or  law* 
3rer8  perhaps ;  fcur  in  a   multitude  of  counsellors  there  is 
safety ;  it  would  require  lawyers,  I  say,  to  go  further,  «id 
to  point  out  what  construction  has  been  put  upon  these  eta^ 
tutea  bif  the  English  courts  ;   and  what  construction  has  been 
adopted  here ,'  whca  practice  deduced  under  these  in  England^ 
or  here*    This  would  be  a  most  useful  work.     For  even  to 
the  bulk  of  practising  lawyers,  or  judges,  it  is  not  fiuniUar* 
The  language  of  these  statutes  also  is  in  some  degree  obso* 
lete^  and  by  the  people  unintelligible.    A  translation,  as  it 
might  be  called,  into  modem  and  popular  expression,  would 
be  necessary ;  for  it  can  be  but  of  little  use  to  the  legidature^ 
in  examining  these  statutes,  to  have  them  presented  to  tben 
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fli  iixey  trt^  withottt  explanation,  or  comment.  It  would  be 
a  task  of  ability  to  do  this ;  and  would  require  high  talents 
to  draw  bills  embracing  the  same  thing  in  a  modem  style  ef 
enactment*  But  to  frame  such  bills  adapted  to  our  constito* 
tion,  and  the  forms  of  it,  would  be  a  matter  of  still  greater 
difficulty.  But  the  task  delegated  to  judge  Wilson  embrae- 
ed  more  i  it  was,  t$  revise  and  digest  the  lawe  of  the  comm&n* 
wealth;  and  this  was  perhaps  a  still  more  important  object; 
and  greatly  conducing  to  the  convenience  of  all  the  officers  of 
the  commonwealth ;  to  the  legislature ;  and  must  be  gireatly 
satisfactory  to  the  people  themselves.  It  would  be  desirable 
to  have  a  single  law  on  every  particular  subject,  embracing 
the  previsions  of  the  several  laws  en  that  head,  and  contain** 
ed  in  other  acts  and  supplements.  This  would  reduce  the 
acts  of  assembly  to  a  ofiuch  lesser  compass  i  and  if  done  by 
»  person  or  persons  equal  to  the  truftt,  nikight  be  drawn  uji 
with  such  simplicity  and  perspicuity  of  Oppression  as  would 
preclude  much  litigation.  It  is  the  result  of  much  habit  of 
eompoiition  to  make  use  of  words  unequivocal  and  unambigu^ 
0f»,  as  Well  as  to  arrange  properly.  It  requires  clear  thought, 
ns  Well  as  a  perspicuous  diction,  to  frame  a  law.  .  It  is  the 
urrangiment  alone ^  in  our  language,  that  secures  perspicuity. 
In  the  ancient  languages,  or  what  are  called  the  learned, 
there  is  concord  at  agreement;  the  relations  of  gender,  num- 
ber, case,  person,  &c.  enabling  to  refer  one  Word  to  another, 
and  to  couple,  so  as  to  assist  the  construction,  or  to  ascer- 
tain the  meaning.  But  in  our  language,  unless  with  the 
most  careful  attention  to  the  arrangement  of  words  in  a  sen* 
tence,  there  can  be  but  little  more  than  a  guess  at  the 
meaning  of  an  act  of  assembly  oftentimes,  where  words  and 
sentences  irreconcilable  with  each  other,  will  occur.  It  is 
but  a  conjecture,  in  many  cases,  what  the  construction  ought 
to  be. 

By  an  act  of  March  3d,  1812,  the  governor  was  "re- 
quired to  request  the  attorney  general  to  draught  and  pre- 
pare a  bill,  consolidating  the  whole  of  the  penal  laws  of  this 
commonwealth,  and  suggesting  what  additions,  alterations, 
and  changes  should  take  place  in  the  system,  for  the  pur- 
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pose  of  laymg  before  the  next  legislature/'  This  is  pre- 
cisely what  was  delegated  to  judge  Wilson,  with  regard  to 
the  laws  in  general,  civil  as  well  as  penal ;  and  though  the 
injunction  and  request  to  the  attorney  general,  is,  under  this 
act  confined  to  the  penal  laws,  yet,  from  what  has  been  done, 
and  the  spirit  evinced  to  improve  the  legal  code,  there  can 
be  no  doubt  but  that  the  farther  prosecution  of  the  subject 
will  be  resumed,  and  delegated  to  some  person  or  peraons 
competent  to  accomplish  what  had  been  projected,  and  dele- 
gated to  judge  Wilson,  and  which  the  attoniey  general  hm 
been  called  upon  to  do  in  the  case  of  the  penal  Jaws. 

It  will  occur  to  any  one  to  ask,  and  it  has  been  often  ask- 
ed, why  not  compile  a  system  of  what  is  called  the  commoa 
or  unwritten  law;  that  the  legislature  having  it  under  their 
view,  may  restrain  or  abolish  as  they  think  proper  ?  It  has 
been  already  done  in  the  outline  ot  these  commentaries  ;* 
but  embracing  an  outline  of  both  common  and  statute  law* 
But  it  is  but  an  outline  that  in  any  reasonable  compasi 
could  be  given.  But  the  commoa  law,  which  is  called  our 
birthrighty  became  ours  in  our  colonial  state,  and  was  car- 
ried with  us  only  so  far  as  was  applicable  to  our  situation; 
and  hence  it  would  be  a  more  practicable  object  to  ascertaia 
and  select  what  parts  or  principles  of  the  common  law  w 
did  not  bring  with  us^  not  being  applicable  to  our  situation. 
This,  cut  out  of  the  mass,  it  would  be  more  easy  to  show, 
than  to  say  what  had  been  left  behind*  In  the  notes  to  the 
outline  given  in  these  commentaries,  it  may  be  pointed  out 
to  the  student,  what  of  the  common  law  has  been  left  behind ; 
referring  to  the  contrary  usages  by  which  the  common  law 
has  been  changed ;  and  to  such  parts  and  principles  as  ait 
not  applicable ;  at  the  same  time  referring  to  acts  of  the  colo* 
nial  legislature,  or  since  the  revolution,  by  which  they  have 
been  abrogated.  A  more  compendious  outline  of  the  common 
or  statute  law  might  be  given,  emitting  all  that  is  unknown 
to  our  code ;  but  to  the  law*student,  it  would  still  be  requi- 
site to  take  a  general  view  of  the  whole  system  of  the  Eng- 
lish law ;  and  this  from  the  interlacbg  of  the  branches  of  the 

•  Blackstonc's. 
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aame  stock.  A  knowled^  of  the  ecclesiastical  law,  having 
BO  church  establishment  in  this  state,  is,  perhaps  of  all,  the 
I  least  necessary ;  yet,  some  general  knowledge  of  it,  cannot 
wdl  be  dispensed  with.  Nevertheless  a  compend  or  abridg* 
oaait  of  the  common  law  as  retained  by  us,  and  of  the  sta- 
tute law,  British  statutes  introduced,  or  our  own  statutes, 
fiug^t  be  compiled  for  the  use  of  such  as  are  not  of  the  pro- 
fession. This,  in  the  hands  of  the  people,  would  be  desirable  ; 
tar^  in  that  case  there  would  be  no  great  danger  that  every  man 
would  commence  his  own  lawyer ;  but  rather  that  knowing 
aomethiiig  of  the  law,  he  might  use  his  knowledge  to  avoid 
litigation.  Where  the  attainment  of  office  is  open  to  every 
mao,  some  acquaintance  with  the  common  and  statute  law 
ought  to  be  possessed  if  possible  by  every  one.  The  sci- 
ence of  law,  says  judge  Wilson,*  ^^  should  in  some  mea- 

*  sure  be  the  study  of  every  free  citizen,  and  of  every  free 
^  man.     Every  free  citizen,  and  every  free  man  has  duties 

*  to  perform  and  rights  to  claim.  Unless,  in  some  measure, 
*^and  in  some  degree,  he  knows  those  duties,  and  those 
^  rights,  he  can  never  act  a  just  and  independent  part.     In  a 

*  free  conntry,  every  citizen  forms  a*  part  of  the  sovereign 

*  power  :    he   possesses  a  vote,  or  takes  a  still  more  active 

*  part  in  the  business  of  the  commonwealth.    The  right  and 

*  the  duty  of  giving  that  vote,  the  right  and  the  duty  of  tak- 
^  ing  that  share,  are  necessarily  attended  with  the  duty  of 

*  making  that  business  the  object  of  his  study  and  enquiry. 

*  In  the  U-  States,  every  citizen  is  frequently  called  upon  to 

*  act  in  this  great  public  character.  He  elects  the  legislature, 
^  and  he  takes  a  personal  share  in  the  executive  and  judi- 
*^  cial  business  of  the  nation.     On  the  public  mind  one  great 

*  truth  can  never  be  too  deeply  impressed,  that  the  weight  of 

*  the    government  of  the  United  States,  and  of  each  state 

*  composing  the  union,  rests  on  the  shoulders  of  the  peo- 
♦ple.' 

Some  years  ago,  in  this  state,  a  current  set  strongly 
against  the  common  law  of  England ;  and  it  was  Within  a 
point  of  being  abolished  by  the  legislature.    This  was  owing 

♦  Lectures  on  Law,  part  1 .  chj^.  1 .  9. 
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to  a  total  ignorance  of  what  it  was.  Editors  of  papers,  wB 
had  been  prosecuted  for  libels,  raised  this  hue  and  cry,  a 
it  may  be  called,  against  the  common  law.  It  may  contri 
bute  therefore,  as  the  prejudice  has  not  altogether  subsided 
nor  the  misunderstanding  been  removed,  to  give  some  i<bj{ 
of  that  law ;  and  this  I  shall  do  by  a  quotation  from  ^ 
preface  to  Rolles'  abridgment,  said  to  have  been  written  b] 
Sir  Mathew  Hale.  There  is  contained  also  in  this  prefaa 
some  idea  of  those  parts  of  the  law  which,  even  in  England 
have  become  antiquated ;  but  much  more  so  here. 

*  The  common  laws  of  England  are  not  the  products  ol 
'  the  wisdom  of  some  one  man,  or  society  of  men  in  any  one 

*  age ;  but  of  the  wisdom,  counsel,  experience,  and  obser- 
^*  vation  of  many  ages  of  wise  and  observing  men  :  where  the 

*  subject  of  any  law  is  single,  the  prudence  of  one  age  may 

*  go  far  at  one  essay  to  provide  a  fit  law  ;  and  yet,  even  in  the 
^  wisest  provisions  of  that  kind,  experience  shews  us  that 

*  new  and  unthought  6f  emergencies  often  happen,  that  ne- 

*  cessarily  requfre  new  supplements,  abatements,  or  expla- 

*  nations  ;  but  the  body  of  laws,  that  concern  the  common 
^  justice  applicable  to  a  great  kingdom,  or  commonwealth^ 

*  is  vast  and  comprehensive ;  consists  of  infinite  particulars ; 

*  and  must  meet  with  various  emergencies ;  and,  therefore, 

*  requires  much  time,  and  much  experience,  as  well  as  much 
'  wisdom,  and  prudence,  successively,  to  discover  defects 
^  and  inconveniencies,  and  to  apply  apt  supplements,  and  re<« 
^  medies  for  them  ;  and  such  are  the  common  laws  of  £ng- 
^  land,  namely  the  productions  of  much  wisdom,  time  and 

*  experience. 

^  The  common  laws  of  England  are  settled  and  known  a 

*  every  entire  new  model  of  laws  labours  under  two  great 

*  difficulties,  and  inconveniencies,  viz.^.  That  diough  they 

*  seem  specious  in  the  theory,  yet  when  they  come  to  be  put 
'  in  practice,  they  are  found  to  be  extremely  defective ;  ci- 

'  ther  too  straight  or  too  loose,  or  too  narrow,  or  too  wide;  ^ 

*  and  new  occurrences,  that  neither  were,  or  well  could  be, 

*  at  first,    in  prospect,  discover  themselves,  that  either  dis- 

*  joint,  or  disorder  the  fabric  i  and  therefore  such>4^ew  mo- 
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*  dels,  contmoally,  stand  in  need  of  many  supplies,  and  a* 
^  batements,  and  alterations,  to  acconimodate  them  to  com- 
^  mon  use  and  convenience,  whereby,  in  a  little  time,  the 
^or^^ftal  is  either  wholly  laid  aside  or  in  a  great  measure 

*  lost  in  its  aroendnxents,  and  become  the  least  part  of  the 

*  hw.     Again,  were   such  new  entire  models  of  laws  never 

*  so  good,  yet  it  is  a  long  time  before  they  come  to  be  well 

*  known,   or  understood,  even  to  those  whjse  business  it 

*  must  be  to  advise  or  judge  according  to  them  ;  so  that  even 

*  ankore  imperfect  body  of  laws  well  known,  at  least  to  those 

*  that  are  to  advise  or  judge,  is  more  of  use  and  convenience 

*  to  the  good  of  society,  than  a  more  perfect  and  complete 

*  body  of  laws  newly  settled^and.  therefore  to  be  newly  leam-« 
*cd. 

*  The  common  laws  of  England  are  more  particular  than 

*  other  laws  ;  and  this  though  it  render  them  the  more  nume* 

*  rous^less  methodical  and  takes  up  longer  time  for  their  study, 

*  yet  it  recompencea  with  greater   advantages ;  namely,    it 

*  prevents  arbUrariness  in   the  judge,  and    makes  the  law 

*  more  certain,  and  better  applicable  to  the  business  that 

*  comes  to  be  judged  by  it..    General  laws  are   indeed  very 

*  OQBprehenstve,  soon  learned,,  and  easily  digested  into  me- 

*  tbod  ;  but  when  they  come  to  particular  application,  they 

*  are  of  litde  service,  and  leave  a  great  latitude  to  partiality', 

*  interest,  and  variety  of  apprehensiona  to  misapply  them ; 

*  not  unlike  the  common  notions  in  the  moralist,  which  when 
'  hodi  the  c(Hite8ting  Grecian  captains  mest  perfectly  agreed, 
'  ytt  from  them,  each  deduced  conclusions  in  the  particular 
'  case  in  controversy,  suitable  to  their  several  desires  and 
'  ends,  though  extremely  contradictory  to  each  other.     It  has 

*  Acreforc  always  been  the  wisdom  and  happiness  of  this  law, 

*  not  to  rest  in  generals,  but  fitted  almost  to  all  particular 

*  occasions.     But  usage  and  disusagc  hath  antiquated  much 

*  of  the  law,  and  statute  also  hath  taken  off  or  abridged  many 

*  tides ;  and  the  various  :  xcesses,  and  alterations  in  point  of 

*  commerce,  and  dealing,  hath  rendered  some  proceedings, 

*  that  were  anciently    in  use,  to  be  no  more  useful ;  and 

*  some  that  were  anclendy,  useful  to  be  now  less   useful ; 
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'  hence  several  great  titles  in  the  law  are  at  this  day  in  a  great 

*  measure  antiquated,  and  some  abridged,  and  reduced  into 

*  a  very  narrow,  compass  and  use." 

The  learned  prefacer  goes  on  to  enumerate  a  number  o£^ 
those  titles,  so  antiquated  in  their  application ;  or  so  abne- 
gated by  sutute.  Nevertheless  it  will  be  of  us^  to  the  stu- 
dent to  acquire  some  general  knowledge  of  these  titles,  and 
the  law  under  them,  in  order  the  better  to  understand  the 
reascHi  of  those  statutes  which  have  come  in  their  place;  or 
usages  which  have  superseded.  For  which  reason,  some 
learning  on  these  heads,  cannot  well  be  dispensed  with,  as 
throwing  light  on  thejaw  which  now  exists. 

If  titles  are  abrogated,  or  obsolete  in  England;  and 
usage  is  changed ;  how  much  more  so  in  our  colonization 
from  the  mother  country,  and  under  our  own  statutes,  and 
adjudications. .  For,  as  has  been  seen,  it  is  only  so  much  of 
the  statute  law  as  has  been  introduced ;  or  so  much  of  the 
common  law  as  applied  to  our  situation,  t}iat  is  in  force. 
For  this  see  note  infra  to  page  39. 

During  that  period  in  Pennsylvania,  that  the  current  set 
80  strong  against  the  common  law  as  what  ought  to  be  abo- 
lished, some  sensible  publications  appeared  in  the  newspa- 
pers, and  excellent  treatises  by  way  of  pamphlet  from  the  press. 
Of  these,  that  by  counsellor  Hopkinson  of  Philadelphia,  is 
perhaps  the  best ;  but  without  his  signature.  It  deserves  to 
be  preserved ;  but  having  dwelt  so  long  on  this  subject,  I 
cannot  give  even  an  extract. 

A  very  useful  step  was  taken  by  the  legislature  towards 
giving  the  public  some  idea  of  our  law  :  by  an  act  of  28th 
Feb.  1810,  provision  was  made  for  publishing  a  new  edition 
of  our  acts  of  Assembly,  **  noting  under  each  act  the  deci- 
sions of  the  courts  of  Pennsylvania,  or  of  the  United  States, 
which  have  been  given  upon  the  construction  thereof ;  the 
work  to  be  examined  and  approved  by  the  judges  of  the  su-  , 
preme  court ;  and  the  governor  authorised  to  appoint  some 
fit  person  to  superintend  the  said  publication.''  It  has  been 
my  understanding  of  the  duty,  in  this  case,  that  the  exami- 
nation and  approbation  must  respect  what  of  the  work  to  be 
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examined  and  approved,  was  of  such  a  nature,  as  to  come 
within  the  province,  more  peculiarly,  of  the  judges ;  and  this 
must  respect  the  notes  of  judicial  decisions^     Nor  do  I  un- 
derstand it  that  the  approbation  can  be  considered  as  going 
farther  than  to  say,  that,  there  had  been  reasonable  industry 
used  in  collecting  such  notes.     It  could  not  be  understood  as 
undertaking  to  say  that  such  decisions  had  taken  place  in 
the  extent ;  much  less  to  vouch  for  the  correctness  of  the 
principles  laid  down.     It  could  not  be  the  intendment  of  the 
Legislature  to  give  a  father  effect  to  the  approbation  of  the 
judges ;  for  that  would  be  making  these  notes  a  part  of  the 
text,  and  the  decisions  equivalent  to  the  acts  themselves* 
My  idea  of  the  object  of  the  legislature  was  to  obtain  infor- 
mation of  decisions  which  had  taken  place  under  acts  of  As- 
sembly with  a  view  to  supplement  or  alteration:  some  gene- 
ral knowledge  of  the  construction  which  had  been  given  by 
the  judiciary  branch,  in  order  to  such  amendments  by  the  le- 
gislature as  such  construction  would  seem  to  require.     In  sub- 
servience to  the  spirit  with  which  this  attempt  hath  been 
made  to    improve  our  jurisprudence,  it  may  be  suggested 
that  a  farther  step  might  be  taken.     By  the  act  of  the  28th 
Jan.  1777 J  "The common  law  and  such  of  the  statute  law^ 
as  had  been  in  force,  are  declared  binding.*'     With  regard 
to  the    common  law,  it  is  a  weU  known   principle  that  so 
much  of  it  only,  could  have  been  carried  by  the  emigrants 
to  this  state,  as  was  applicable  to  their  situation  and  there- 
fore so  much  of  it  only  in  force.     What  of  it  was  applicable 
must  be  determined  by  the  courts ;  or,  from  time  to  time,  by 
the  legislature.     In  cases  where  the  change  of  situation  might 
not  seem  to  warrant  the  courts  to  declare  the  common  law 
not  applicable,  the  legislature  alone  could  interfere.     As, 
for  instance,  in  the  cSise  of  a  jus  acrescendi,  or  survivorship 
in  joint-tenancy,  which  by  an  act  of  the  legislature  has  been 
lately  taken  away.     There  might  be  other  principles  pointed 
out,  which  would  seem  to  have  got  a  footing,  and  cannot  be 
•  changed  but  by  the  legislature  ;  such  of  them  as  would  seem 
to  have  become  rules  of  property^  and  above  the  power  of  the 
courts  to  alter.    Thus^  a  principle  of  the  common  law  has 
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been  altered  in  regard  of  the  succession  to  real  estate,  in  the 
case  of  an  intestate  ;  not  only,  as  to  the  proportion  to  be  taken, 
by  the  representative ;  but  as  to  the  offspring  of  the  re- 
presentatives taking  the  share  of  the  parent  in  equal  portions 
among  themselves.  See  act  of  Assembly  13  Ap.  1791,  and  of 
19th  Apr.  1794.  But  in  the  case  of  a  devise  to  one  dyings 
before  distribution,  and  leaving  children,  it  has  been  decided 
that  an  intention  could  not  be  inferred  of  giving  to  the  chil- 
dren the  devise  to  the  parent,  and  therefore  the  children  coxild 
not  talce  at  all,  1st  Bin.  546.  This  would  seem  to  require  a 
provision  that  the  children  of  a  devisee  shall  take  amongst 
them  what  the  devisee  himself  would  have  taken,  had  he 
been  alive  at  the  time  the  estate  came  to  be  divided. 

I  suggest  a   farther  step,  that,  under  the  act  of  April 
1807,  the  judges  of  the  supreme  court  were  confined  in  their 
report,  to  English  statutes  before  the  revolution;    but^   as 
the  common  law  remained  the  great  nuiss  of  jurisprudence 
in  both  countries  ;  and  even  after  the  revolutionary  period, 
the  legislation  of  both  frequently  respected  the  same  subject, 
the  alteration  of  the  common,  or  statute  law,  as  it  was  before 
that  time,  might  deserve  to  be  looked  into,  and  in  some  in- 
stances followed  by  statutes  similar  to  those  passed  in  that 
country  since.     To  give  an  instance  of  what  I  mean;  in^the 
case  of  a  writ  of  mandamus  as  it  was  at  common  law,  this 
writ  has  been  rendered  more  effectual,  and  better  guarded 
by  the  statute  9th  Anne,  c.  20.     But  which  statute  the 
judges  could  not  report  as  introduced  here  ;  because  it  did  not 
appear  that  it  had  been  introduced ;  though  they  might  well 
consider  it  as  containing  provisions,  which,  in  whole  or  in 
part,  were  necessary  to  the  like  effect,  in  this  commonwealth ; 

.  and  which  has  been  done  in  Virginia  by  an  act  of  the  legis- 
lature of  1798.  A  revision  also  of  the  law  in  the  case  of 
writs  of  error  would  seem  to  be  called  for,  to  some  extent; 

•  and  the  privilege  of  a  freeholder  in  the  case  of  process  also ; 
and  in  some  other  cases  which  it  would  require  tim«  and  at- 
t^ntion  to  specify* 
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NOTE 

Ixtroductosy  to  the  report  of  the  Judges  on  the 
British  statutes  in  force,  &c. 

By  an  act  of  AsBembly  of  April  7,  1807:  the  judges  of 
the  supreme  court  were  required  to  examine  and  report 
which  of  the  English  statutes  were  in  force  in  this  common- 
wealth, &c.  The  following  is  my  note  to  the  chief  justice 
(Tilghman)  accompan)ang  the  whole  of  such  acts  as  made 
out,  on  my  investigation,  and  according  to  my  judgment. 

^'  Which  of  the  English  statutes  are  in  force  in  this  com- 
monwealth (Pennsylvania)  is  the  first  part  of  the  point  which 
is  to  be  examined.  In  order  to  ascertain  this,  it  would  be  ne- 
cessary to  retrace  our  judicial  history,  and  to  see  how  it  is 
that  any  pf  these  statutes  can  be  in  force.  For  this  purpose 
I  take  up  our  own  statute  book  and  examine  whether  there 
is  any  law  which  goes  to  this,  posterior  to  our  present  consti- 
tution. No  law  was  necessary ;  for  by  the  schedule  to  the 
constitution  which  makes  a  part  of  it,  it  is  provided  "  that 
all  laws  of  this  commonwealth  in  force  at  the  time  of  making 
the  said  alterations  and  amendments  in  the  said  constitution, 
and  not  inconsistent  therewith ;  and  all  rights,  &c.  shall 
continue  as  if  the  said.alterations  and  amendments  had  not 
been  made.''  I  am  istxiick  with  nothing  in  this  constitution 
that  is  inconsistent  with  the  English  statutes  that  were  in 
force  before  the  adopting  it.  The  question  then  is  open  to 
enquire  which  of  the  English  statutes  were  in  force  before 
the  adopting  this  constitution. 

In  tracing  this  I  find  nothing  until  I  go  back  to  an  act 
of  the  legislature  under  the  constitution  altered  and  amend- 
ed by  the  present  constitution,  which  act  is  of  the  28th  Jan. 
t7T7 ;  .and  entitled  "an  act  to  revise  and  put  in  force  such 
and  so  much  of  the  state  laws  of  the  province  of  Pennsylva- 
nia, as  is  judged  necessary  to  be  in  force  in  this  common- 
wealth." In  this  act  it  is  provided  that  "  the  common  law, 
the  principle  which  it  contained  might  be  adopted  in  usage. 

Digitized  by  CjQOQ  IC 


40  Law  Mi&cfilakie8» 

dL 

and  such  of  the  statute  laws  of  England  as  have  been  hereto 
fore  in  force  in  the  said  province,  (Pennsylvania)  shall  be  i 
force,  except  as  in  hereafter  excepted."  These  exceptions  : 
will  behove  to  note  when  we  come  to  examine  which  of  th 
statute  laws  of  England  had  been  heretofore  in  force  in  th 
said  province ;  now  state  of  Pennsylvania. 

Thete  is  no  law  of  the  late  province  extending  £nglis] 
statutes  generally ;  though  there  arc  acts  adopting  the  provi 
sions  of  certain  particular  statutes.     But  were  not  the  £ng^- 
lish  statutes  in  force  in  the  late  province  independent  of  an3 
legislative  act  of  the  province ;  I  speak  of  those  acts   that 
had  passed  after  the  settlement  of  the  province  ?  **  English 
acts  of  parliament  made  in  England,  without  naming  the 
foreign  plantations  will  not  bind  them"  2  Pecre   Will  7Sm 
*'  ITiey  are  subject  however  to  the  controul  of  parliament, 
though  not  bound  by  any  acts  of  parliament,  unless  particu^ 
larly  named.^^     1  Black.   Com.  104.     It  would   seem  from 
hence  that  the  English  jurists  did  not  consider  such  statutes 
in  force  here  as  did  not  particularly  name  the  plantations^ 
and,  by  force  of  that  term,  comprehend  the  late  prbvincc. 
Several  English  statutes  were  enacted  naming  the  plantations  ,* 
that  is,  extendiqg  the  statute  to  the  plantations.     But  *  the 
force  of  a  statute  here,  under  that  predicament  never  came 
to  be  examined  until  the  6th  of  Geo.  III.  c.  12.  which  ex- 
pressly declares  ^^  that  all  his  majesties  colonics  and  planta- 
tions in  America,  have  been,  are,  and  of  right  ought  to  be 
subordinate  to  and  dependent  upon  the  imperial  crown  and 
parliament  of  G.  Britain,  who  have  full  power  and  authority 
to  make  laws  and  statutes  of  sufficient  validity  to  bind  the  co- 
lonies and  people  of  America  subjects  of  the  crown  of  G. 
Britain  in  all  cases  whatsoever.'*    The  attempt  to  cany  this 
power  and  authority  into  effect,  gave  rise  to  the  revohition, 
and  solved  the  question  that  no  English  statute  was  in  force, 
in  a  colony,  plantation,  or  province  even  by  particularly  nam' 
ing  it.     It  will  not  be  alleged  that  the  judiciiU  power  of  the 
province  had  authority  to  extend  an  English  statute  passed  after 
the  settlement  of  the  province  and  put  in  force  here ;  or  that 
It  could  be  in  force  in  any  way  as  an  English  statute, though 
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But  in  that  case  it  could  not  be  said  that  aa  English  statute 
was  in  force,  but  a  principle  derived  from  it.  This  may  be 
said  to  amount  to  the  same  thing  with  the  statute  being  in 
force,  and  to  be  equally  recognized  by  the  act  of  January 
28th,  1777,  which  provides  *'^  that  such  of  the  statute  laws  of 
England  as  have  been  heretofore  in  force,  shall  be  in  force 
except  as  herein  excepted." 

But  I  do  not  see  that  it  can  be  admitted  that  an  English 
statute  could  be  said  to  be  in  force  by  its  own  enacting,  even 
though  the  colonies  are  partkularbf  named  in  iti  notwith- 
standing as  late  as  1782,  an  expression  is  attributed  to  the 
court  in  the  case  of  the  lessee  of  Morria  vs«  Vanderen^ 
which  would  seem  to  imply  that  the  idea  was  then  enter- 
tained that  it  would  be  in  force.  ^  It  is  the  opinion  of  the 
court  that  the  common  law  of  England  has  always  been  in 
force  in  Pennsylvania;  that  all  statutes  made  in  Great 
Britain  before  the  settlement  of  Pennsylvania,  have  no  force 
here  unless  they  are  convenient  and  adapted  to  the  circum- 
stances of  the  country ;  and  that  all  statutes  made  since  the 
settlement  of  Pennsylvania,  have  no  force  here  unless  the 
colonies  are  particularly  named*^^ 

But  if  it  be  admiued  that  an  English  statute  would  be 
in  force  by  particularly  naming  the  colonies,  so  as  to  estab- 
lish a  rule  of  property,  or  a  principle  of  municipal  regula- 
tion, I  do  not  see  how  we  can  justify  the  opposition  to  an 
English  statute  imposing  a  direct  tax;  much  less  to  a  statute 
which  went  indirectly  to  collect  a  revenue  by  duties  on  in- 
ternal or  external  commerce. 

Nor  am  I  able  to  conceive  that  by  an  adjudication  of  the 
courts  any  principle  could  be  legally  derived  from  a  statute 
passed  subsequent  to  the  settlement  of  the  province,  unless 
within  that  sphere  where  the  judiciary  have  a  power  to 
adopt  rules,  independent  of  the  legislature,  and  which  must 
be  confined  to  the  rules  of  pka£ng  and  the  forms  of  justice. 
Unless  it  be  that  the  idea  may  at  first  have  been  entertain- 
ed in  the  province,  which  prevailed  in  England,  that  a  statute 
was  in  force  in  the  plantations,  where  they  were  particularly 
named:  and  that  from  thence  there  was  an  acquiesccn,Qe  in 
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theapplicationof  them  by  judicial  determinaticms ;  until  tJtki 
sUtute  of  6  Geo.  Ill*  c.  12.  and  onward,  presented  this  prixr- 
ciple  in  so  full  a  view,  as  to  put  an  end  to  all  acquiescenoe 
in  the  most  distant  exertions  of  it.  How  far  the  prmciple 
or  provisions  of  a  statute  may  have  been  adopted,  and  ixxa3 
'  have  got  a  footing  in  our  jurisprudence  in  this  way,  axic] 
how  sanctioned  by  the  28th  of  January,  1777,  becomes  a 
matter  of  no  easy  ascertainment,  if  the  duty  assigned  can  b« 
thought  at  all  to  embrace  it. 

Virginia  has  expressed  herself,  as  to  statutes  before,  axu3 
since  the  settlement  of  the  colony,  with  precision  on  this  point. 
^^  The  same  convention  which  established  the  constituticsc 
judged  it  expedient  to  pass  an  ordinance,  declaring  that  all 
statutes  or  bilk  made  in  aid  of  the  common  law,  prior  to  tbe 
4th  year  of  James  the  1st,  and  which  are  of  a  general  nature 
not  local  to  that  kingdom,  so  far  as  the  same  may  consist 
with  the  several  ordinances,  declarations,  and  resolutions  oJ 
the  general  convention,  shall  be  considered  as  in  full  force^ 
until  the  same  be  altered  by  the  legislative  power  of  the  co- 
lony .^^    Tuck.  Black.  Appendix  444. 

I  take  it  that  our  legislature  in^the  act  of  Jan.  28,  1777, 
could  not  have  meant  more ;  it  is  observable  that  the  legis- 
lature of  the  province  in  many  acts  from  time  to  time,  have 
adopted  the  English  statutes  in  the  same  words  or  to  the  same 
eiFect;  which  would  seem  to  shew  their  sense  to  be,  that 
without  a  legislative  sanction  no  English  statute,  passed  sub- 
sequent to  the  settlement  of  the  province  could  be  in  force. 
This  I  think  is  the  point  of  view  in  whiph  it  ought  to  be  consi- 
dered, and  that  we  cannot  undertake  to  say  that  any  English 
statute  is  in  force  which  passed  subsequent  to  the  setdement  of 
the  province.  But  if  a  statute  should  occur  to  our  examination, 
which  though  since  the  settlement  of  the  province  has  been 
passed  by  the  English  legislature,  and  adopted  by  the  adjudk-- 
cations  of  the  courts,  it  may  come  under  the  head  of  "  such 
statutes  as  ought  to  be  incorporated  into  the  statute  laws  of 
this  commonwealth ;"  and  may  be  reported  as  such. 

With  respect  to  such  of  the  English  statute  laws  as  were 
in  force,  at  the  settlement  of  the  province,  a  gr^  part  have 
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been  suspended  by  acts  of  the  legislature  of  the  late  pro-^ 
vince ;  or'  by  our  constitutions  since  the  revolution  ;  or,  by 
acts  of  the  legislature  of  the  state.  The  question  therefore 
MTill  be  narrowed,  in  the  first  instance,  to  what  English  sta- 
tutes were  in  force  at  the  settlement  of  the  province. 

By  the  charter  of  the  province  to  WiHiam  Penn,  dec.  6, 
it  is  stipulated,  ^^that  the  laws  for  regulating  and  governing 
of  property  within   the  said   province,  as  well  for  the  de- 
scent and  enjoyment  of  lands,  as  likewise  for  the  enjoyment 
and  succession  of  goods  and  chattels,  and  likewise  as  to  fe- 
lonies, shall  be  and  continue  the  same  as  they  shall  be  for 
the  time  being,  by  the  general  course  of  the  law  in  our  king- 
dom of  England,  until  the  said  laws  shall  be  altered  by  the  said 
William  Penn,  his  heirs  or  assigns,  and  by  the  freemen  of  the 
said  province,  their  delegates,  or  deputies,  or  the  greater  part  ■ 
of  them."  But  this  general  extension  of  the  laws  of  England 
cannot  be  taken  without  exception ;  and  that  exception  must  be 
taken  from  the  general  law,  to  whichevery  stipulation  must  be 
subject,  and  which  law  is  founded  inthe  nature  of  colonization^ 
which  cannot  carry  with  it  all  the  regulations  of  the  parent 
country,  but  such  only  as  h2ive  subjects  to  attach  upon  and  are 
not  excluded  by  the  change  of  situation.    ^^  If  there  be  a 
new  and  uninhabited  country  found  out  by  English  subjects, 
as  the  law  is  the  birthright  of  every  subject,  so  wherever 
they  go  they  carry  their  laws  with  them,  and  dierefore  such 
new  found  country  is  to  be  governed  by  the  laws  of  England.'' 
Peere  Will.  7S.  Salk.  411,  666.    ^*  But  this  must  be  under- 
stood with  very  many  and  very  great  restrictions.     Such  co- 
lonies carry  with  them  only  so  much  of  the  English  law  as  is 
applicable  to  their  own  situation,  and  the  condition  of  an  in- 
fant colony.**  Black.   C6m.  107,  and  Tuck.  ap.  443,  "  our 
forefathers  migrating  to  this  new  country,  brought  with  them 
all  the  laws  of  the  parent  state  which  were  applicable  to  their 
own  condition,  and  circumstances,  and  this  extended  not 
only  to  the  common  and  unwritten  law,  but  also  to  the  writ- 
ten laws  of  tl)e  kingdom  from  whence  they  emigrated.     But 
this  principle  extends  only  to  the  existing  laws  of  the  parent 
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state,  at  the  time  of  the  colony  being  settled,  and  not  to  sui 
a)l  should  be  thereafter  made.^ 

In  the  case  of  the  commonwealth  vs.  M esca  and  other 
1  Dal.  /4, 75^  the  chief  justice  makes  a  query,  whether  it  ws 
intended  by  the  act,  meaning  that  of  28th  Jan.  1 777  to  includ 
cmly  such  acts  as  were  in  force  by  an  express  extension  < 
die  legislature  or  to  comprehend  likewise  such  statutes  t 
had  been  extended  by  the  judgment  of  the  supreme  cour^ 
or  received  there  in  usage,  which  seemed  to  him  to  be  i 
some  degree  uncertain.  1  Dal.  74.  A  statute  expressly  ex 
tended  by  the  legislature,  became  an  act  of  the  colony,  unde 
the  proprietary  government,  uid  had  been  comprehendeii 
under  the  preceding  part  of  sec.  2.  of  the  act  at  26th  Jaa 
1777 ;  ^  each  and  every  one  of  the  laws,  or  acts  of  genera! 
assembly  that  were  in  force  and  binding  on  the  inhabitafeiti 
of  the  said  province  shall  be  in  fkoxe  and  binding  on  the 
inhabitants  of  this  state*"  Whence  it  appears  to  me  thai 
the  sentence  of  the  section  which  follows,  and  provides  for 
the  statute  laws  of  England  can  mean  cmly  suth  of  the  sta«* 
tute  laws,  as  were  in  force  by  their  own  operation  as  applip 
cMe  to  the  situation  of  the  colony  under  die  proprietary 
government 

Here  opens  the  field  which  is  now  to  be  traversed; 
which  of  the  statute  laws  of  England  were  applicaUe  to  the 
infant  colony  settled  under  the  charter  to  William  Penn ;  ami^ 
were  this  left  to  the  exercise  of  judgment  as  a  question  tQp> 
be   determined  for  the  first  time,  by  any  one,  the  mtnA 
would  be  free  to  draw  the  conclusions  as  to  what  statute* 
were  applicable,  to  the  situation,  and  in  force  in  the  new  co*. 
lony.     But  it  has  been  a  subject  of  judicial  consideratioa*^ 
even  since  the  first  establishment  of  the  courts,  as  a  case  ai^t  ^ 
rived  which  would  come  under  a  statute  of  the  present  state, ' 
to  say  whether  that  statute  or  any  pitrt  of  ity  was  applkobk^  \ 
<md could  be  adopted  here.     Hence  it  becomes  a  matter  of  evi- 
dence what  statutes  have  been  in  force  by  the  adjudications 
of  the  supreme  court,  and  to  be  collected  amongst  othermeaos 
of  information,  even  from  oral  testimony^  as  would  appear 
from  the  case  aforementioned  of  the  commonwealth  vs  Mes- 
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ca  and  others,  Vfhtre  the  chief  justice  in  addition  to  what 
was  before  stated,  goes  on  to  observe  that  ^^if  this  was  a 
new  case  the  judgment  of  the  court  would  be  diflferent,  on 
the  ground  however  of  the  precedent  we  hold  ourselves  bound* 
1  DaL  75."   This  depended  on  the  oral  testimony ^  given  in 
coiirt,  of  a  trial  where  die  statute  in  question  was  held  to  be 
in  force  and  the  privilege  of  it  extended  to  the  accused.    It 
may  be  easify-  conceived  that  when  a  sOttute  comes  in  ques* 
tion  in  the  first  instance,  it  cannot  always  be  a  matter  of  ea- 
sy determination  whether  it  comes  under  the  predicament 
of  a  statute  which  applies  to  the  situation  and  circumstances 
of  the  new  government*    For  being  a  matter  of  reason  and 
judgment,  requtrii^  information,  and  sound  discemmmt, 
tiie  mind  of  a  discreet  man  nmst  deliberate  carefully  and  de- 
cide cautiously*    Hence  the  researches  and  argument  of 
ccmnsel  learned  in  the  laws,  and  policy  of  the  respective  go* 
vemmentar,  is  usefiil  to  assist;  and  it  ia  oftentimes  a  discus- 
sion of  mu£h  Ipngth,  to  enable  a  conaeiemious,  and  prudent 
court,  to  make  up  an  opinion,  whether  the  point  has  been  dt> 
cided,  in  a  particnlar  case.    To  consider  it  as  subject  to  a 
new  discussion  when  the  same  statute  comes  again  m  ques* 
tion,  would  be  an  endless  task,  and  involve  continual  uncer" 
tmnttf.    Evidence  therefore  of  a  preceding  determination, 
wiU-  be  received,  ami  Imd^  where  the  same  principle  again 
presents  itseU*  This  evidence  must  be  the  reeollectien  of  those 
present  at  the  adjudication:  or  in  a  remote  case,  some  me- 
morandum, pneaerved  in  the  notes  of  the  judge;  or  the  prac- 
titioners of  the  kw  ;  or  introduced  in  practice,  and  communi* 
ettted  like  tiia  rules  of  a  legislative  body,  or  die  laws  of  a 
game  at  school ;  the  precepting  decision  being  a  guide  to  the 
next,  until  it  grows  into  usage,  and  is  known  and  considered 
as  an  established  principle.    ^^  AVe  know  that  many  English 
statutes  for  near  a  century  have  been  practised  under  in  the 
late  province,  which  were  never  adopted  by  the  legislature, 
and  that  they  might  be  admitted  by  usage  and  so  become  in 
ftiree*"  !•  Datl.  78.    This  last  must  be  the  principal  source 
of  our  knowledge  on  this  head ;  for  during  the  century  whiph 
eky^ed  under  the  judicature  of  the  province,  scarcely  a  ves- 
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tige  remains  c)f  the  adjudications  of  the  courts  in  any  irrittc 
document;   and  yet  it  must  have  been  during  this  time  thi 
the  provisions  of  the  English  statutes  found  their  way  iz 
bur  jurisprudence.     At  this  day  it  is  often  a  matter  of 
argument,  and  resting  on  the  reason  of  the  application  or 
tradition  of  practice,  whether  a  statute  is  in  force,  or  not* 
the  judges  are  now  called  upon  to  a  task  which  in  the  opinioj 
of  some  might  be  better  left  to  be  investigated,  as  the   poin 
arises,  and  comes  to  be  disposed  of  on  trial  in  the  courts  ;   uni 
this  I  take  it  remains  the  case  in  most  of  the  states  at  thS 
day.     But  the  state  of  Virginia  has  set  the  example  to  thii 
state,  by  endeavouring  to  ascertain  and  reduee  to  a  certain^ 
mrhat  of  the  English  statutes  were  in  force  at  the  revolutibii| 
and  which  of  them  ought  to  be  adopted.  What  has  been  donci 
on  this  head  may  be  seen  in  Tucker's  Black.  Com.  443,  '4,  '5« 
It  was  a  matter  of  time  in  that  state,  and  though  taken  up  Oef^ 
1776,  was  not  completed  until  1793.  It  was  done  by  commit 
teesof  succesive  legislatures  with  the  assistance  of  profession^ 
al  men  who  were  of  the  committees,  or  who  contributed  their' 
information,  and  advice  as  they  were  consulted.  ^  At  the 
same  session  (1772)  sajrs  Tucker,  the  assembly   passed  an 
act  repealing  imder  certain  restrictions,  all  statutes  or  acts  of 
the  parliaments  of  Great  Britain  heretofore  in  force  witlnn 
this  commonwealth,  widi  a  proviso,  that  all  rights  arising 
under  any  such  statute  or  act  shall  remain  in  the  same  con- 
ditioD,  in  all  respects  as  if  this  act  had  never  been  made." 

From  the  above  sketch  it  may  be  seen  that  it  is  hot  the 
labour  of  an  hour  which  has  been  enjoined  upon  the  judges 
of  the  supreme  court  of  this  state  by  the  late  act  of  die  legis- 
lature ;  and  though  there  are  four  judges,  yet  die  hbour  to 
every  one  must  be  the  same,  each  finding  it  necessary  to  ex* 
amine  for  himself. 

But  though  it  may  be  necessary  to  evolve  many  volumes, 
and  investigate  much  in  this  research ;  yet  I  cannot  diink 
when  statutes  are  referred  to,  the  whc^  or  a  part  of  which 
may  be  considered  as  in  fsrce,  the  section  can  be  of  great 
hu^k.  For  the  greater  part  were  of  such  a  nature  originallyi 
as  could^not  apply  to  the  situation  of  the  colony,  under  the 
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charter  to  William  Penn;  or  ha?e  been  superceded  by  the 
laws  of  the  province ;  or  of  the  since  state.  '^  Colonists  car* 
ry  with  them  only  so  much  of  the  English  law,  as  is  applica* 
ble  to  their  own  situation ;  and  the  condition  of  the  infant 
colony ;  such  for  instance  as  the  general  rules  of  inheritance 
and  of  protection  from  personal  injuries.  The  artificial  re- 
finements and  distinctions  incident  to  the  property  of  a  great 
and  commercial  people ;  the  laws  of  police  and  revenue  (such 
as  are  especially  enforced  by  penalties)  the  mode  -  of  main- 
tainance  for  the  established  clergy,  the  jurisdiction  of  spiri- 
tual courts,  and  a  multitude  of  other  provisions  are  neither 
necessary,  or  convenient  fpr  them,  and  therefore  are  not  in 
force."  1  Black.  Com.  102^103. 

But  when  reduced  by  this  criterion,  the  English  statutes 
must  be  still  more  abridged,  by  the  original  charter  of  in- 
corporation,  of  the  settlement;  or  in  addition  to  this  by  the 
conditions  on  the  part  of  the  proprietary  with  the  first  set- 
tlers ;  concessions,  or  charier  of  privileges  granted  them  i 
but  still  more  by  the  acu  of  the  legislature  under  the  pro- 
vince. For  though  an  En^ish  statute  which  might  otherwise 
extend,  be  not  expressly  repealed,  yet  it  may  by  implication  ; 
and  is  so  considered,  where  it  is  on  the  same  subject;  not- 
withstanding it  may  adopt,  but  a  part  of  the  provisions  of 
the  English  statute  in  lieu  of  which  it  woidd  seem  to  be  in- 
troduced. 

Neverthele^Sf  though  the  statutes  will  be  found  to  be  few 
la  number,  th$tt  can  be  said  to  be  in  force ;  yet  in  the  appli- 
cation of  them,  they  will  embrace  a  wide  extent;  not  only 
from  the  immediate  subject;  but  also  from  what. has  been 
considered  in  England;  and  adopted  by  us«  as  %vithin  the 
£fuity  ofihemm  As  for  instance^the  statute  of  1  Rich.  II.  c. 
12.  under  which  an  action  of  debt  is  given  against  the  war^ 
den  of  the  fieet^  for  an  escape;  this  statute  is  extended  by 
tqutitf  to  aU  sailors  and  officers  ;  and  here  as  in  other  tostaa* 
ces,  whether  depending  on  the  express  words  o£  the  statute^ 
•r  ccfwidered  as  within  the  equitable  coastrucdcm  of  it. 
A  duty  is  assigned  of  much  delicacy,  and  requiring  great  de- 
liberation.    For  tliough  it  may  he  presumed  that  the  cxi- 
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gencjr  of  the  occasion,  taught  the  necessity,  or  policy  of  ap- 
plying any  oqe  at  first ;  and  experience  being  the  best  test  d 
the  expediency  of  any  rule,  it  may  be  considered  as  the  same 
thing  to  say  what  has  been  the  adjudication,  or  the  usage,  as 
to  say  what  ought  to  be;  yet  there  will  be  found  exceptsoai 
when  the  principle  is  taken  up  on  original  ground,  and  die 
mind  is  left  at  liberty  to  think  for  iuelf,  with  a  view  not  to 
judicial  decision,  but  legislative  reform.  As  in  the  inatanct 
adduced  of  the  state  of  1  Rich.  II.  which  gives  the  writ  of 
debt  on  an  escape,  and  subjects  the  officer  to  the  whcde  de- 
mand, instead  of  the  writ  on  the  case  at  common  law,  uada 
which  might  be  taken  into  view  the  solvency  of  the  delnxs'; 
and  the  probable  damages  sustained  by  the  creditor. 

It  is  true,  that  this  last  part  of  the  duty  assigned,  the 
paying  which  of  the  statutes  in  force,  ought  to  be  incorpon- 
ted,  goes  but  to  matter  of  opinion  as  to  the  policy  or  geneni 
convenience  of  any  rule ;  yet  it  must  be  viewed  as  a  trust  of 
high  confidence,  and  demanding  the  best  attention  that  as 
be  paid  to  it.  And  though  the  research  and  inquiry,  under 
the  first  head,  ascertaining  what  statutes  are  in  force,  ea- 
bracing  matter  of  fact  in  a  great  measure,  may-be  of  more  h- 
bour,  yet  the  last,  the  determining  what  ought  to  be  incorpont* 
ed,  will  require  equal  thought,  and  reflection.  Hence  it  will  be 
comprehended  how  much  time  the  duty  assigned  must  neces- 
sarily call  for,  and  where  that  time  can  be  taken  but  by  is- 
tervals,  to  what  length  the  completing  the  task  must  be  pro- 
tracted. And  though  numbers  may  at  first  sight,  aeem  to 
promise  a  quicker  dispatch,  yet  in  fact  it  must  be  a  amse  of 
delay.  For  though  it  may  answer  the  end  in  view,  and 
doubtless  will  answer  it,  of  greater  wisdom,  or  judgment  ia 
the  execution,  yet  where  the  same  ground  is  to  be  gone  over 
by  every  one,  each  being  responsible,  and  under  the  necessitr 
of  examining  the  deductions  of  the  others,  so  as  to  be  abk 
to  concur,  or  if  obliged  to  dissent,  to  fix  the  reasons,  with 
precision  in  his  mind;  and  to  draw  them  out  with  satisfsc- 
tion  to  himself;  it  will]>e  understood  why  it  is  that  a  com- 
pliance more  prompt  has  not  been  made  with  the  fulfilment 
of  what  has  heen  enjoined.     I  say  fulfilment,  because  the  mo- 
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ment  the  notification  was  made  of  the  act  of  assembly  under 

which  the  duty  arises,  the  utmost  attention  was  paid  to  it,  and 

*  the  minds  of  each  turned  to  the  object  as  much  as  the  discharge 

of  usual,  and  indispensable  oiRcial  duties,  rendered  possible." 

So  far  my  note  to  the  chief  justice.  The  report  made 
to  the  legislature  was  directed  by  them  to  be  printed ;  but 
no  law  has  yet  taken  place  incorporating,  but  these  acts  stand 
on.  the  same  foundations  as  formerly  j  nor  can  the  courts  be 
considered  as  absolutely  bound  by  this  report,  but  the  ques- 
tion still  open  lo  further  investigation  when  any  particular 
statute  comes  in  question.  Some  mny  be  found  to  have  been 
'  overlooked  in  the  research  which  has  been  made,  which, 
either  frorh  the  nature  of  the  provision,  or  from  introduction, 
had  been  in  force. 

But  though  the  above  was  the  object  to  which  the  atten-** 
■tioQ  of  the  legislature  was  directed  at  this  time;  yet  the 
effect  or  binding  authority  of  British  decisions,  whether  on 
the  constructions  of  statutes,  or  on  principles  of  the  common 
law,  was  a  question  in  the  minds  of  the  public.  For  by  an 
act  of  assembly  of  the  19th  March,  ISIO,  **  it  shall  not  be  law- 
ful to  read  or  quote  any  British  precedent  or  adjudication, 
which  may  have  been  given  or  made  subsequent  to  the  4th 
July,  1776;  provided  that  nothing  therein  shall  be  construed 
to  prohibit  the  reading  of  any  precedent  of  maritime  law,  or 
of  the  law  of  nations.**  This  would  seem  to  have  proceeded 
-under  the  idea  of  these  precedents  or  adjudications  having 
been  received  by  the  courts  as  aitthority  theretofore  which 
was  not  the  case.  The  following  had  been  my  ideas  on  the 
subject,  a  note  of  which  I  had  made  in  order  to  hand  it  to 
some  member  of  the  legislature  while  the  law  which  after- 
wards passed,  was  in  agitation. 

•*  A  distinction  is  taken  between  a  decision  of  the  Eng- 
lish courts  prior  to  our  entire  separation  from  that  govern- 
ment, by  the  declaration  of  independence  on  the  4th  July, 
1776,  and  a  decision  of  those  courts  since  that  separation.  I 
am  not  able  to  s^y  that  there  is  not  a  distinction.  But  it  is 
in  contemplation  of  law  only ;  and,  in  fact,  amounts  to  no- 
thing.    For  all  admit  that  though  the  decision  posterior  to 
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our  independence  will  not  govern  as  precedent,  it  wiQ  g;ii!ll 
as  reason.  Why  is  it  that  the  anterior  to  our  declarattoai 
independence  shall  govern  as  precedent  i  This  depends  on  tl 
5th  chapter  of  the  charter  to  Wm.  Penn,  which,  grantia 
power  to  establish  courts  of  justice,  reserves  to  the  **  Knq 
his  heirs  and  successors,'  the  receiving,  hearing  and  det^j 
mining  of  the  appeal  touching  any  judgment  to  be  there  maNl 
or  given."  The  acquiescence  of  a  decision  of  the  provii 
cial  courts  is  supposed  to  carry  with  it  a  tacit  acknowteij^ 
ment  of  correctness ;  yet,  in  fact,  we  know  that  the  distant 
of  the  tribunal  of  appeal,  and  across  a  perilous  ocean,  mi 
the  expense  of  prosecuting  an  appeal  constituted  in  most  <»fl( 
a  bar  to  the  making  it.  So  that  it  cannot  be  inferred  actuaS 
that  where  there  was  no  appeal,  there  was  no  dissatis£ac^ 
with  the  principle  of  the  decision. 

But  did  not  the  provincial  courts  during  the  connecdiK 
with  the  English  government  possess  a  concurrent  rigltf  'mH 
the  English  courts  to  examine  antecedent  decisions  ;  and  t 
canvass  the  reason ;  or  correctness  of  them,  as  much  as  tb 
English  courts  themselves  ?  The  English  courts  do  enquir 
into  the  reason  and  correctness  of  decisions  ;  and  to  tlus  i 
owing  much  improvement  of  the  law«  DFd  we  dare  to  fe] 
low  them  in  these  decisions,  reviewing  and  departing  froi 
decisions  f  We  did  follow  them ;  for  there  was  not  a  jodg 
upon  the  bench  who  would  not  say,  such  rvas  thekew^  but  th 
late  decisions  are  otherwise.  For,  from  the  acquiescence  then 
and  the  prosecuting  no  writ  of  error,  to  the  court  in  the  lai 
resort, the  presumption  was  that  it  was  the  law;  and  dn 
should  a  contrary  decision  be  made  here,  and  an  appeal  pre 
secuted  under  our  charter  provision,  it  would  be  reversed 
Hence  so  fiu*  as  the  common  law  or  statute  law  of  Engbni 
remained  common  to  both  countries,  decisions  on  the  sam 
law  remained  equally  guides  to  both.  But  the  decision  c 
the  mother  country  only  could  be  supposed  to  have  weight  t 
guide.  Why  should  they  not  be  supposed  to  haVe  weigb 
still  f  All  the  difference  is  that  in  the  one  case  we  could  no 
use  our  own  reason  widMmt  knowing  that  it  might  be  pro 
nounced  erseaeoias  in  the  court  of  the  last  resort  there 
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«nd  that  now  we  may  use  it^  without  looking  to  «uch  conse* 
quence.     But  shall  we  regard  the  reason  and  sense  of  them 
less  because  they  cannot  say  we  shall  regard  it  \    Voluntary 
jBubmissioa  is  a  legitimate  authority*     Decisions  of  the  Eng- 
lish courts  since  our  separation  have  made  great  improve* 
[l^iaents  on  that  porticm  of  the  law  which  is  common  to  us 
both.     Where  our  reason  tells  us  that  it  is  an  improvement 
itt  giving  light  in  the  administration  of  justice,  shall  we  not 
follow  it  for  its  own  sake,  as  much  as  if  there  was  a  princi* 
pie  which  says  we  $hall  do  it  ?  All  the  difference,  is,  that  be- 
fore our  separation  we  might  be  bound  to  follow  error^  and 
now  only  truth.    With  respect  to  English  decisions  there- 
fore, since,  our  separation  I  am  willing  to  take  all  advantage 
of  them  as  much  as  if  they  were  forced  upon  me ;  so  that 
it  is  but  in  idea  that  I  distinguish  them  as  authorities.     Foi; 
I  do  not  think  that  the  act  of  our  legislature  immediately  on 
our  separation,  and  which  is  of  the  38th  Jan.  1777,  by  which  it 
is  provided  that  the  common  law  and  such  of  the  statute  kmni 
of  England  <is  had  heretofore  been,  in  force  should  be  binding 
here,  can  be  construed  as  fixing  upon  us  the  decisions  of  the 
English  courts,  either  in  matters  of  common  law  or  statute 
construction  »*  so  that  the  exercise  of  judicial  investigation 
should  be  restrained,  and  all  question  precluded*    On  the 
contrary,  I  would  entertain  the  idea  that  we  have  at  least  atl 
equal  power  with  the  English  courts  though  we  might  ex-^ 
ercise  it  with  less  confidence,  in  the  examination  and  appli- 
cation of  decisions*     And  in  the  course  of  that  examinatioxi 
and  application,  what  hinders  to  look  at  the  recognition  or 
rejection  of  principle  on  the  same  subject;  or  at   the  com* 
ments  of  the  expounders  of  the  same  text;  and  if  we  look 
at  them  and  find  them  reasonable,  take  them  for  our  guides. 
In  fact  we  do  take  them  just  as  much  now  as  we  would  have 
taken  them  before   the  revolution ;   and  we  might  just  as 
well  say  we  do,  as  that  we  do  not.    The  great   lights  that 
may  be  thrown  on  many  parts  of  the  law,  and  may  be  yet 
thrown  upon  it,  are  not  to  be  neglected.    The  science  is  im* 
proving  there,  and  shall  we  refuse  ourselves  the  advantage 
•f  any  help?    I  admit  that  respect  for  English  authoritiesi 
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may  become  servility ;    but,  that  is  as  likely  to  be  the  caa( 
or  more  likely,  with  regard  to  those  before  our  separation 
than  those' since.     A  judge  of  the  court  in  the  last  resof 
here  may  claim  the  privilege  of  a  judge  of  the  court  of  hk 
resort  in  Eqgland  in  reviewing  English  decisions ;  which  an 
only  evidence  of  law ;    and  supposes  a  law  of  which  tfacj 
are  the  evidence ;  and  to  which,  if  erroneous  they  ought  ^ 
be  brought  back*     Qut  whstt  shall  be  the  test  of  that  eiroiti 
I  know  nothing  but  the  mind  that  is  to  judge*    The  princt{^ 
is  to  be  got  at ;  and  that  is  to  guide.     I  have  nothing  te  dd 
in  these  observations,  with  that  part  of  the  law  that  is  inercN 
1y  arbitrary  and  is  not  founded  in  reason,  but  where  the  sftf 
est^  is  the  only  thing  that  can  be  said  about  it.    There  is 
such  a  thing  as  freedom  of  mind  in  a  judge ;  and  mirrow* 
ness  of  judges  is  spoken  of  in  the  commentaries  of  law ; 
and  an  adatriction  to  decisions  is  a  faidt.     But  it  is  in  the 
application  of  principle  to  case  that  the  error  consists  i  for 
I  have  no  idea  that  a  judge  has  a  power  to  make  a  principley 
any  more  than  to  enact  a  statute ;  but  in  application  of  prin- 
ciple to  case  error  springs ;  for  such  case  is   said  to  prove 
such  a  principle,  whereas  it  only  proves  that  such  a  principle 
was  applied  in  such  a  case.    It  is  true  that  as  a  great  part  of 
the  law  is  imwritten,   it   can  only  be   from  decisions,   or 
chiefly,  that  we  can  ascertain  the  principle ;  and  in  matters 
where  reason  has  nothing  to  do  these  ought  to  be  conclusive* 
But  where  reason  can  have  a  place,  it  is  a  maum  that  whati^ 
against  reason  cannot  be^iaw.    Here  the  advantage  of  the 
exercise  of  reason  in  deducing  the  principles  of  legal  sci* 
fnce,  and  the  first  lesson  to  a  student  of  the  law  ought  to  be, 
to  distrust  authority*     A  mere  automaton  of  decision,  is  lit* 
tie  better  than  the  machine  that  plays  chess  by  springs. 

But  I  have  wandered  from  the  point  I  had  set  out  upon, 
the  weight  attributive  to  English  decisions  since  our  separa- 
tion from  that  government.  I  shall  only  add  a  word  or  two 
upon  the  abuse  of  citing  them.  For  I  call  it  abuse  to  take 
up  time  in  reading  at  great  length  from  those  decisions  ;  and 
to  which  I  take  to  be  owing,  in  a  great  degree,  the  popular 

prejudice  against  them;  and  which  has  been  near  exchuhng 
i 
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them  aUogether^  which  I  should  consider  to  be  a  loss;  for 
there  is  much  excellent  sense  to  be  found  in  them;  and 
i¥hich  may  be  a  great  help  in  the  administration  of  justice* 
And  it  is  with  a  view  to  contribute  to  prevent  this  total  ex- 
dusion^  that  I  have  been  willing  to  give  these  thoughts  pub- 
licity* The  public  opinion  is  that  the  courts  are  governed 
by  decisions  as  if  these  niade  the  law ;  and  that,  from  the 
4brce  of  education,*  and  professional  reading  we  are  adscript! 
glebis,  and  as  much  serfs  in  mind,  as  those  were  in  body  that 
used  to  go  with  the  clod*  It  ought  not  to  be  so ;  an<l  with 
some  exceptions  is  not  so ;  and  it  is  a  great  matter  that 
it  should  be  understood  by  the  people,  that  unreasonable 
prejudices  may  not  be  excited,  or  exist.  My  idea  of  de- 
cisions posterior  to  the  revolution  is  this ;  that  they  are  the 
comments  of  men  upon  the  same  subject  with  that  which  we 
have  to  consider.  It  is  as  if  men  who  had  set  out  from  the 
aame  place  and  having  travelled  together  a  certain  distance, 
had  parted;  but  having  occasion  to  refer  to' the  point  at 
which  they  had  set  out,  and  the  part  of  the  ground  travel- 
led together,  they  should  compare  notes  and  correct  their 
journals,  as  well  as  to  notice  the  improvements  that  might  be 
made,  or  to  co-operate  in  making  them.  It  it  is  true  that  this 
drew  upon  us  the  purchasing  and  reading  in  courts,  the 
new  books  and  late  reports  in  England ;  but  it  saved,  in  a 
great  degree,  as  it  does  in  England,  the  consulting  old 
books  :  for  even  there  the  year  books,  and  Dyer,  and  many 
others  are  little  seen.  Many  of  them  are  out  of  print,  and 
.  not  to  be  got  at  with  us  at  all.  For  these  reasons  I  cannot 
say  that  I  would  be  unwilling  to  see  our  act  of  assembly 
repealed,  which  goes  to  preclude  the  reading  or  citing  in 
court  the  later*  authorities* 

^  Since  excluded. 
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IT  occurs  to  me  to  express  a  few  thoughts  on  the  respc^ 
due  to  prior  decisions.  Certain  it  is  that  the  stare  decisis^, 
is  a  salutary  maxim,  but  it  has  appeared  to  me^  that  it  ha^ 
been  carried  sufficiently  far  in  this  country :  in  England 
there  is  such  a  thing  as  a  departure  frqm  decided  cases  ^ 
and  where  there  is  not,  we  see  nevertheless,  in  many  instdm-^ 
ces,  great  dissatisfaction  expressed  with  decisions.  In  tbey 
very  first  case,  2  East,  ^80,  where  lord  Ellenborough  takq£ 
his  Seat  upon  the  bench,  he  uses  these  expressions  :  *^  If  thi|g 

.question  had  come  now  to  be  decided  for  the  first  time,  ][ 
should  have  been  prepared  to  decide  it  upon  the  plain  words 
of  the  statute  which  have  been  broken  in  upon  by  many  cases, 
laying  down  rules  of  construction  much  less  plain  than  the 

•  words  of  the  statute  itself."  And  again,  301,  ^^  As  the  case 
now  before  us,  is  in  terms  the  same  as  that  decided,  I  thiAk 
it  is  better  to  abide  by  that  determination  than  to  introduce 
uncertainty  into  this  branch  of  the  law,  it  being  often  of 
more  importance  to  have  the  rule  settled,  than  to  determine 
what  it  shall  be.  I  am  not  however  convinced^  by  the  recuson" 
ing  of  that  case^  and  if  the  point  were  new  IshouU  think  other- 
wise.'''^ And  again,  3  East,  230,  ^^  If  the  case  were  res  Integra 
I  should  have  done  no  more  than  apply  my  understand- 
ing." And  7  East,  60,  "  If  this  were  a  case  in  which  we 
were  called  upon  to  decide  for  the  first  time  upon  a  recent 
statute,  there  would  be  strong  ground  for  the  argument ;  but 
the  uniform  decision  has  been  otherwise,  and  that  opinion 
has  always  prevailed  in  practice,  though  perhaps  the  opinion 
obtained  at  first  without  duly  weighing  the  words.  But  af- 
ter so  great  a  length  of  time,  and  such  a  mass  of  property 
conveyed  in  this  manner^  it  would  be  too  much  now  to  say ^  that 
all  which  has  been  done  is  erroneous J^^ 

We  may  see  from  these  words  of  lord  Ellenborough  that 
a  series  of  decisions  is  not  always,  with  him,  conclusive  evi- 
dence of  what  is  right,  and  the  revising  the  decision  resolved 
itself  into  a  question  of  expediency  /  and  that  will  depend  upon 
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considerations,  the  **  quod  sit  nota"  of  the  rule;  and 
that  ctf  property  having  been  changed  under  it* 

Lord  Kenyon,  the  preceding  chief  justice,  came  upon 
the  bench  under  the  great  weight  of  a  name  just  before  him, 
and  having  for  associates  men  whom  he  found  ^there,  and 
who  had  participated  in  the  decisions,  which  he  would  have 
had  to  encounter,  had  he  undertaken  to  unsettle  any  of  what 
-had  been  considered  as  established  during  that  period. 
Nevertheless  he  discovers  a  freedom  of  mind,  occasionally, 
with  regard  to  decisions  before  their  time,  as  3d  T.  R.  155^ 
where  he  uses  diis  expression,  ^*  The  question  must  be  ad- 
mitted on  all  hands  to  be  inter  apices  juris,  if  the  objection 
could  prevail,  it  would  not  be  because  it  is  buUt  on  grounds 
cf  reason^  but  because  ita  lex  scriptaest;  and  then,  however 
unreasonable  we  might  think  it,  we  would  not  be  warranted 
in  trampling  on  a  series  of  decided  cases  to  overturn  it. . 
But  it  does  seem  to  militate  against  every  idea  of  reason  and 
justice*  In  a  case  of  necessity  I  might  be  compelled  to  say, 
that  what 'was  supposed  to  be  the  old  law  was  founded  on  mis- 
take, and  that  the  law  of  the  country  has  in  modern  times  been 
better  adopted  to  general  convenience.'*  Here  one  may  observe 
that  this  adaptation  must  have  had  a  beginning,  and  this 
could  only  be  in  the  bi'eaking  off  from  precedent. 

In  4  T.  R.  151,  he  gave  a  little  fent  to  his  impression, 
that  too  much  respect  might  be  paid  to  the  opinion  of  a 
great  judge  ;  he  observes  that  "  it  is  not  now  necessary  xu 
consider  whether  lord  Holt  were  right ;  in  so  pertinaciously 
adhering  to  his  opinion  before  the  statute  of  Ann,  that  no 
action  could  be  maintained  on  promissary  notes  as  instru- 
ments, but  that  they  were  only  to  be  considered  as  evidence 
of  the  debt ;  that  question  exercised  the  judgments  of  the 
ablest  men  of  that  time ;  but  the  authority  which  his  opinion 
had  in  Westminster  Hall  made  others  yield  to  him,  and  it 
was  thought  necessary  to  resort  to  the  legislature  to  apply  a 
remedy." 

It  gives  me  pleasure  here  to  take  notice  that  this  question 
has  been  most  ably  examined  in  the  appendix  to  1  Cranch ; 
and  the  error  of  Holt,  and  his  pertinacity  abundantly  ex- 
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posed  by  an  American  writer^  which  ik>  me  appears  vatuabk^ 

'  in  that  it  is  doing  something  towards  our  emancipation  frofli 

the  too  great  authority  of  what  a  lord  may  have  said*  ^ 

In  4  T.  R.  512,  lord  Kenyqn  states,  ^^  That  it  is  incum>«| 
bent  on  a  party  who  wishes  to  establish  a  point  contrary  vii 
^Justice  and  equity  J  to  produce  some  direct  authority  shcw^ 
ing  that  there  is  an  inflexible  rule  of  law  established  in  oppoJ 
sition  to  justice.''  litis  by  implication  admits  that  rules  oi 
law  may  be  established  by  decisions  contrary  to  all  ju6#cd 
and  equity.  On  another  occasion,  he  uses  words '  whiclj| 
throw  a  light  on  the  subject  of  decisions*  ^  If  this  questiCBv^ 
says  he,  ^*  were  at  rest^  either  by  reason  of  decided  cases^ 
or  by  the  general  opinion  of  Westminster  Hall,  I  should  not . 
be  inclined  to  disturb  it  now.  But  I  perfectly  well  remem*  > 
ber  that  when  the  Taunton  case  was  argued,  so  far  from  the .' 
profession  acquiescing  in  what  was  thrown  out  by  the  three 
judges  immediately  after  the  argument,  great  doubts  were 
entertained  about  it*'' 

And  5  T.  R.  556,  "  ITie  cases  cited  from  Vcntris,  ought 
not  to  be  treated  lightly,  or  overturned  withbut  great  consi- 
deration, because  it  has  the  sanction  of  lord  Hale's  name. 
But  as  at  present  advised,  I  confess  it  appears  to  me  that  the 
reasons  given  in  support  of  that  judgment  are  strong  to 
shew  that  the  decisions  ought  to  have  been  the  ether  wcy." 

In  5  T.  R.  682,  he  says,  **  I  do  not  think  that  the  courts 
ought  to  change  the  case,  so  as  to  adapt  it  to  the  fashion  of 
the  times ;  if  an  alteration  in  the  law  be  necessary,  recourse 
must  be  had  to  the  legislature  for  it.^^  But  in  contrast  with 
this  dictum  of  lord .  Kenyon,  I  give  the  bold  sentiments 
of  the  canonist  Gomery,  which  I  find  quoted  and  approved 
by  some  chancery  writers ;  "  Non  est  inconveniens  judicium 
esse  uno  tempore  justum,  et  postea  ejus  eontrarius  justius. 
Opintones  secundum  varietatem  temporum  senescant  et  in- 
termoriantur,  alioque  diversa  renascuntur  et  deinde  pubes- 
cant."  This  I  take  to  be  found  in  the  nature  of  things ; 
and  though  the  principles  of  justice  are  always  the  same,  yet 
the  application  of  general  rules,  even  in  the  like  case,  may 
from  extrinsic  circumstances  become  unequal  and  unjust. 
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And  ihis  is  one  great  advantage  of  a  jury  trial,  where  the 
lieart  can  feel  the  right  which  the  head  is  at  a  loss  to  ascer* 
tain ;  and  hence  a  consideration  which  ought  t*  have  a  pow^ 
crful  effect  in  governing  the  discretion  of  a  court  in  grant* 
ing  new  triids,  certain  it  is  that  even  where  a  judge  lays 
down  the  law,  speaking  of  decisions,  it  ought  to  be  sparing^ 
\y  said,  we  are  hound  by  iu  For  though  even  a  series  of  de* 
cisions  may  amount  to  a  moral  certainty  of  truth  and  reason, 
it  is  not  conclusive ;  and  in  contemplation  of  law,  any  judge 
is  supposed  to  examine  a  principle  when  he  sanctions  it, 
suid  if  the  decision  is  contrary  to  his  own  reason,  he  has  a 
right  to  depart  from  it,  and  it  can  only  be  considerations  of 
expe£ency  that  can  hinder  it.  For  in  the  language  of  lord 
Chancellor  Finch,  in  the  case  of  the  Duke  of  Norfolk,  ^  I 
must  be  saved  by  my  own  faith,  and  not  another's  i  and  must 
not  decree  against  my  own  conscience  and  reason/'  Every 
man  is  supposed  to  use  his  own  reason  when  he  judges ;  and 
ta  be  assisted  only  by  that  of  others^  who  have  gone  before 
hihi. 

The  respect  shewn  to  the  sentiments  of  the  jury  by  Lord 
Kenyon,  appears  from  1  T.  R.  153,  ^  I  confess,  says  he,  that 
the  impression  I  received  at  the  trial,  was.  unfavourable  to 
the  defendant;  hit  the  jury  thought  differently  <,  and  I  see  no 
reason  upon  mature  deiiberation  to  differ  from  the  conclusion 
they  have  drawnP 

Lord  Mansfield,  1  Bur.  419,  observes,  "  When  solemn 
determinations  acquiesced  under  had  settled  precise  cases, 
and  became  a  rule  of  property,  they  ought  for  the  sake  of  pro- 
perty t6  be  observed,  as  if  they  had  originally  made  a  part 
of  the  text  of  the  statute."  Yet  in^^i^ing  his  decisions  it 
is  impossible  not  to  observe,  thatke  is  but  little  embarrassed 
with  the  old  cases  where  they  cjme  in  contact  with  his  own 
reason.  He  has  a  felicity  in^getting  over  them  and  that  is 
in  most  cases  not  by  directbr  overruling,  but  by  neglecting 
them  though  pressed  in  the'arguments  of  counsel,  and  taking 
notice  only  of  those  that  jmake  for  the  opinion  he  has  him- 
i  self  formed  on  principlef  of  Veason  |  or  if  he  does  take  no- 
liceof  them  it  is  to  give  Ahem  the  go-by  with  a  "this  is  dis- 
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tinpiishable.'*  In  some  iottances  indeed  he  dop  aotL_ 
tate  to  speak  with  contempt  of  a  case,  as  3  Bur/ 1281,  ^  tlM 
case  in  the  exchequer  cannot  be  rightly  represented  tonsi  fias^ 
as  it  is  represented,  one  of  the  two  resolutions,  viz.  that  upam 
the  statute  of  limiutions,  is  wrong  to  the  last  degree^  wad 
obviously  so  to  every  body.'* 

In  developing  principles,  the  mind  of  this  judge,  oftfli 
pours  a  stream  of  light  which  puts  out  cases,  or  r^miam 
them  necessary  as  on  tho  ejectment  trial,  3  Bur*  1291»  or  m 
1423,  on  a  point  of  pleading ;  or  respecting  the  will  of  a  joiif 
tenant;  1498, or  in  that  of  Curret  v«  Vaugh,  as  to  the  bo^j 
er  of  a  bill  of  exchange  maintaining  an  action  i|gaiqi|t  the  i 
drawer  where  he  grants  a  new  trial  contrary  to  his  own  direc- 
tion at  nisi  prius,  misled  as  he  alleges  by  cases;  andthovg^ 
strongly  struck  at  the  time,  that  upon  general  principles  dtf 
bearing  of  them  was  against  law  and  justice.    He  did  nat 
always  take  up  water  at  the  stream's  mouth,  but  went toihe 
source ;  the  ^^  antiquos  exquirere  fonteii,*'  would  be  a  goal 
motto  for  a  sergeant's  ring,  thou^  I  have  not  seen  it  men- 
tioned as  used. 

Another  occurs  to  me  from  the  poet  Horace,  which  wonU 
be  a  good  motto,  and  exprcasea  a  principle  which  govcms 
too  little, 

Sensus,  moreaque  repugnan^t 

At  qui  ipsa  utilitasy  juste,  prope  mater  et  «qui« 
It  would  be  too  much  to  say  of  the  judiciary, 

raro  sensus  communis  in  iUisi 
and  yet  mother  wit  seems  to  me  to  shew  itself  less  thai 
might  be  expected  in  a  science  which  contains  die  ruka  of 
right  and  wrong  in  the  transactions  of  men* 

In  1  Bos«  &  P.  N.  S.  69, Sir  James  Mansfield  si^b,  ""I 
do  not  know  how  to  distinguish  this  from  the  case  befoit 
decided  in  this  court."  It  is  of  greater  consequence  that  the 
law,  should  be  as  uniform  as  possible  than  that  the  equitabk 
claims  of  an  individual  should  be  attended  to.  The  idei 
that  the  equity  of  a  partijcular  ,case  must  be  lost,  for  the 
'  sake  of  a  general  rule,  is  not  alvitays  satisfactory,  or  that  i 
general  rule  ought  not  te  be  changed  though  it  is  found  t^ 
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ixroric  iniquity;  notwithstanding  there  is  the  same  power  in 
the  court  to  change  it,  that  there  was  originally  to  make  it* 
For  it  is  said  I  Bos.  and  Pul.  20/,  N.  S.  by  the  same 
ju.dge,  that  ^certainly  of  late  years  the  courts  have  been  in* 
clined  to  relax  the  strictness  of  the  old  rules  respecting 
proofs  which  were  thought  to  be  attended  with  great  ex- 
pense and  difficulty.'' 

In  the  case  of  Wright  T.  Child,  this  chief  justice  disco* 
vers  an  independence  of  mind  which  might  seem  to  militate 
"with  the  doctrine  of  technical  construction  of  devises  in  op- 
position to  the  popular  meaning  of  the  words ;  and  though 
lie  concedes  to  the  weight  of  authority  against  him,  yet  ac- 
knowledges it  to  be,  at  least  in  that  case,  agsdnst  his  own 
Judgment. '  **  This  case  says  he,  has  been  long  depending, 
not  so  much  on  account  of  any  doubts  entertained  by  my 
brothers,  as  by  myself ;  the  rest  of  the  court  being  of  opi- 
nion, that  the  defendant  is  entitled  to  judgment.  And  there* 
ifore  I  now  defer  to  the  opinion  of  my  brothers  and  of  the 
judges  of  the  court  of  king*s  bench,  yet,  I  must  declare  that 
if  it  had  fallen  to  my  lot  only,  to  decide  the  case,  I  should 
Kave  decided  it  in  favour  of  the  lessor* of  the  plaintiff.  / 
€ak  hound  to  say  that  this  is  stilt  my  opinion*  In  all  the  ca- 
ses where  questions  of  Ais  «ort  have  arisen,  it  has  been  next 
to  impossible,  out  of  a  court  of  Justice'^  to  doubt  of  the  testa*' 
Ur^s  intention.^ 

In  3  Bos.  and  PulL  134,  the  case  of  Atkin  ▼•  Berwick 
k  relied  upon  in  die  argument,  and  of  which  lord  Alvanly 
observes ;  ^  It  is  singular  diat  this  case  should  have   been 
often  cited  with  disapprobation,  and  never  overturned  ;  but 
.that  different  judges  should  have  supposed  it  proceeded  up- 
on dJITerent  grounds.''    Brook  justice,  speaks  of  h  as  ^^  at  dif- 
ferent times  confirmed,**  and  Chambre  says  *^  perhaps  if  a 
case  precisely  similar  to  that  were  now  to  arise,  it  would 
not  receive   the  same  decision.    It  might  be  difficult  now 
to  support  the  case,  as  it  was  then  decided,  and  it  is  remark- 
able that  where  this  case  has  been  mentioned  upon  various 
i'   occasions,  it  has  been  constantly  found  fault  with,  and  yet 
&e  judges  have  never  particularly  suted  the  parts  with  which 
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^hey  quarrded^  but  have  aliTsyv  confirmed  Ab  case 
the  whole,  and  held  on  the  decision  to  have  been  ri^t**^ 
VQoy  be  seen  from  tl^s,  the  disposition  of  metis  minds^  to  he  i 
slaved  to  -what  is  gone  b^ore:  In  the  groes,  to  feci  at 
wrong;  but  to  think  ^t  a  trespass  upon  the  sacr^dness 
precedent,  to  undertake  the  examination,  and  to  declare] 
so. 

3  Bos.  and  Pul.245,  Justice  Heath  obscnres  that  ^\ 
respect  to  the  case  cited  from  Barnes,  (Read,  v«  Garnet,)  du|| 
has  been  overruled  by  subi^equent  authorities  and  practices 
indeed  many  of  the  cases  reported  in  that  book  are  not  lawfl 
and  Brooke  justice,  *^the  reason  upon  which  tb«  j^ecisiql 
in  Read  v.  Garnet  is  founded,  proves  it  to  be  a  caae  of  a^ 
authority,''  and  in  an  excellent  note  by  the  reporter  in  thtt 
case  of  Wennal  v*  Adney,  the  words  are  that  the  opinioq^ 
of  justice  Biiller  in  the  last  case  (Hawkes  v.  Saunders)  ws^ 
to  the  same  eflfect,  and  the  same  l^if  was  again  laid  downtifi 
Lord  Mansfield  in  Frefsman  v.  Trenton.  Of  the  ti9r<3k  f^ 
mer  cases,  it  may  be  observed  that.tfie  pa^cular  pQint  de*; 
cided  in  them  has  been  overruled  by  the  subsequent  case  of 
Decks  V.  Strut,  5  T.  R.  69a  This  shews  that  the  judges 
will  test  adecision  by  the.  reason  of  it^9nd  overrule  what  has 
been  ruled  before. 

Referring  to.  case^>3  Bos.  and  Pi^  Chambre,  J.  says; 
'^  the  language  of  those  cases  does  not  appear  to  me  veiy. 
correct,"  and  again,  ^  before  we  get  rid  of  these  authoritiesi 
we  must  be  furnished  with  some  principle  of  law,  upon 
ff hich  we  may  decide  contrary  to  them."    This  implies  the 
exercise  of.  his  own  reason  in.  this  judgc^  and  the  rig^  tB|, 
develope  principle,  independent  of  what  are  called  aiithori« 
ties.    That  a  decision  not  founded  in  reason  but  coatianr  to . 
justice,  will  take  place,  we  have  an  instance  in  the  ca8  o£ 
goods  coming  ^into  the  hands  of  a  bankrupt  after  his  hanbr. 
ruptcy.    The  assigns  shall  take  them  and  yet  .  e  creditor 
shall  not  be  allowed  to  prove  the  debt .  under  the  commit? 
sion.    The  judges  of  the  court  of  common  pleas  meeting* 
with  this  prindple,  3  Bos.  and  PuU  inth^  decision  express, 
themselves  thus ;  the  chief  J«^(Aiyan^)  V  in  lootking  into  tbcr. 
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jpaaes  I  find  die  que«doii  to  be  completely  dosed  in  West- 
minister Hall ;  and  that  we  tborefore  are  bound  to  hold  that 
diougb  a  bankrupt  has  altogether  ceased  to  be  a  trader ;  yet 
that  his  warehouse  continues  open  for  the  purpose  of  re- 
ceiving goods ;  and  that  the  assigns  have  a  right  to  take 
possession  of  every  thing  that  (:omes  into  their  hands  with* 
out  paying  a  single  farthing  even  though  the  consigns  of  die 
goods  are  not  entitled  to  come  in  under  the  commission*'' 
And  Heath,  J.  ^  It  is  much  to  be  lamented  that  the  goods 
consigned  to  a  bankrupt  which  arrive  after  the  act  of  bank- 
ruptcy as  in  this  case,  should  even  be  considered  as  part  of 
the  bankrupt's  effects*  The  hardships  to  whieh  this  rule  of 
law  had  given  rise,  was  the  occasion  of  introducing  the  doc- 
trine of  stoppage  in  transitu." 

Brooks,  J.  *^  I  exceedingly  regret  that  such  a  rule  of  law 
should  have  been  adopted.;  for  it  appears  to  me  to  be  pro- 
ductive of  very  great  hardships.    But  the  cases  are  too  de- 
cisive upon  the  subject  for  the  court  now  to  adopt  a  contrary 
doctrine."    Chambre,  J.  ^  I  am  entirely  of  the  same  opi- 
nion."   What  would  have-  hindered  them  in  a  conference 
among  themselves,  say  the  twelve  judges,  to  tome  to  an  un- 
derstanding  on  thesubjectt  and  determine  that  as  to  all  ca- 
ses subsequently  arising ;  a  contrary  doctrine  should  pre- 
vail? TIm  is  not  a  case  where  it  stands  indifferent  how  the 
rule  shall  be  r  and  the  desideratum  only  can  be,  that  it  be 
settled*    A  rent  in  the  wall  cannot  more  mar  the  beauty  of 
an  cidifice,   than  what  is  unreasonable,  the  consistency  of 
a  moral  science^    For  die  law  is  not  altogether  a  system 
of  arbitrary  rul^s,  like  diose  of  a  game  at  cards,  or  of  chess. 
It  depends  upon  the  subject  of  the  ndes  whether  they  may 
b^  arbitrarily  fixed ;  or  exist  antecedendy  in  d)e  nature  of 
Eelations*    AU  rules  of  practice,  or  which  respect  the  modus 
et  forma  of  pursuing,  or  defending  rights,  are  of  an  arbi* 
,    trary  nature,  as,  ^^  if  goods  be  bought  to  be  paid  for  by  a  bill 
at  two  months,  and  after  the  goods  are  delivered  the  bill  is 
refused  to  be  given,  shall  die  vender  sue  for  the  bills,  or  the 
price  of  die  goods  ?"    In  Mussen  v*  Price,  4  East,  147,  the 
^ef  I*  «f  tfie.kxpg'abenchi  and  in  Dutton  v»  Solomonson, 
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3  Bos.  and  P.  584,  the  chief  J.  of  the  common  plea 
thought  that  he  might  sue  for  either ;  but  the  law  beiii| 
once  settled  no  material  inconvenience  could  result. 

In  Andrew  v.  Hutton,  the  chief  J.  of  the  common  pleas, 
speaking  of  the  case  of  JefFreson  v*  Morton,  says,  ^^  I  cannot 
help  thinking,  with  deference  to  the  verj  learned  judges  bj 
whom  the  case  was  decided,  that  if  the  matter  had  beed 
more  fully  discussed  it  would  have  been  dijftrerUly  determitieil 
They  would  seem  to  have  taken  up  the  case  in  a  wrong  point 
of  view,  and  I  feel  myself  compelled  to  deny  the  authority 
of  that  case.''  3  Bos«  and  Pul.  652.     Nor  is  it  ovlyarule  of 
practice y  but  a  principle  of  law  that  decisions  will  change. 
In  a  note  to  3  Bos.  and  Pul.  654,  we  have  a  note  of  the 
words  of  lord  Mansfield  in  a  case  before  the  court*    ^  Oa 
the  introduction  of  the  statute  of  uses,  there  arose  great  dread 
of  letting  in  perpetuities,  by  means  of  the  extensive  operation 
of  that  statute,  and  in  the  time  of  Eliz.  and  James,  many  ca- 
ses were  decided  with  a  view  to  prevent  that  effect ;  widi 
this  view  it  was  allowed  to  bar  contingent  remainders  ;  be* 
ibre  the  person  who  was  to  take  came  into  esse ;  others 
were  held  to'  be  too  remote  in  their  creation.    The  cases 
proceeded  in  that  view  too  far,  and  estates  were  too  much 
loosened,  and  it  became  necessary  to  restrain  them  again  ; 
and  in  the  time  of  the  troubles,  eminent  lawyers,  who  were 
then  chamber  counsel,  devised  methods,  which  on  their  re- 
turn to  Westminster  Hall,  they  put  in  practice ;  such  as  in- 
terposing trustees  to  preserve  contingent  remainders.     It  is 
not  of  long  date  that  the  rules  now  in  use  haoe  been  estMish* 
€d.    I  remember  the  introduction  of  the  rule  which  pre<t 
scribes  the  time  in  which  executory  devises  must  take  effect^ 
to  be  life  or  lives  in  being,  and  21  years  afterwards.**     ^ 

'  A  principle  oftentimes  comes  to  be  varied  from  wh^t  it 
originally  was,  by  application  of  it,  and  acquires  an  extent 
beyond  its  first  dimensions.  As  said  by  lord  Elden,  2  Bo8« 
and  Pul.  24,  ^  With  respect  to  the  cases  which  have  been 
eited,it  is  to  be  observed,  that  when  a  general  principle  for 
die  construction  of  an  instrument  is  once  laid  down,  the 
cou)t  will  not  be  restrained  from  making  their  own  applitit* 
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tibn  of  that  principle^  because  there  are  caeee  in  which  it  maif 
have  been  apptUdtnadifferent  manner*  The  principle  being 
once  acknowledged,  the  only  difficulty  consists  in  making 
the  most  accurate  iq>plication  of  it.''  Why  is  a  decision  cited 
but  because  the  case  decided  is  the  same  with  that  to  be  de* 
cided?  But  unless  the  case  is  precisely  the  ssune,  the  ana}o« 
gy  is  imperfect,  and  the  application  erroneous*  Hence  the 
exercise  of  judgment  is  as  necessary  as  the  recollection  o^ 
precedent. 

^^  The  rule  of  stare  decisis,  is  as  justly  applicable  to  pri« 
rate  parties,  as  it  is  to  general  principles,  where  the  decision- 
tan  be  reasonably  ascertained  and  supported^"*  2  Bos*  and  P# 
191,  and  298.  The  case  b  clear  says  justice  Chambre,  both 
on  reason  and  auihorities*  This  marks  the  distinction  and 
Implies  a  diiFerence,  and  that  aathority  is  not  always  reason. 
And  in  403,  the  same  judge  in  another  case,  says,  *^  I  stand 
single  in  my  opinion  here,  and  opposed  by  a  determination 
•f  the  court  of  exchequer ;  and  that  strengthened  by  a  deter* 
mination  of  lord  Loughborough,  at  nisi  prius,  confirmed 
in  this  court.  I  am  sensible  of  the  weight  of  these  autho- 
rities, but  I  feel  myself  under  the  necessity  of  enquiring  in- 
to the  foundation  of  those  decisions.  I  feel  the  weight  of 
authority  against  the  opinion  I  am  delivering,  and  I  an^  fully 
aware  of  the  propriety  of  adhering  to  former  decisions,  and 
the  mischief  of  lighdy  departing  from  them ;  but,  as  c^r^ 
Uanty  is  the  chief  reason  for  submitting  to  authority,  such 
determinations  as  are  not  perfectly  satisfactory  in  respect  of 
the  arguments  on  which  tHey  were  founded,  cannot  contri- 
bute to '  certainty,  wl)ich  will  be  better  attained  by  going 
back  to  reason  than  by  following  the  determinations.'' 

In  2  H.  Blackstone,  450,  Duller  J.  refers  to  it  as  a  thing 
frequendy  said  in  courts,  ^^  the  nonsense  of  one  man  cannot 
be  a  guide  for  another,''  which  would  seem  to  imply  a  right 
^in  all  men  that  judge,  to  examine  what  is  said,  and  deter- 
mine whether  nonsense  or  not,  before  they  follow  it*  I  take 
it  to  be  the  privilege,  and  what  is  more,  the  duty  of  every 
j^udgeto  examine  for  himself;  and  to  steer  between  the  cha- 
TyUdis  of  mircasonable  decision  on  the  one  hand,  and  the 
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scylla  of  uncertainty  on  the  other,  as  in  his  discretion  shaU' 
seem  practicable,  in  the  administration  of  justice*  Th&md 
observations  can  have  no  relation  to  matters  not  founded 
on  the  construction  of  a  statute ;  or  on  moral  reason,  but^ 
on  abstract  practice,  and  arbitrary  rule,  for  which  therisr' 
is  no  reason  but  what  is  artificial,  and  the  sic  jubeo  of  de^ 
cisions,  where  it  is  the  regulation ;  or  thie  adjudication  of 
the  courts  that  makes  the  rule,  and  is  not  the  mere  evi- 
dence of  it,  and  supposes  the  prior  eltistence  of  principle* 
Nbr  do  I  mean  to  insinuate  that  there  are  those  who  ex- 
dude  ^hoHy  the  canvassing  the  reason  of  a  precedent;  but: 
that  I  would  allow  myself  the  questioning  die  reascm  of  s 
precedent,  as  well  as  the  application*  Where  one  is  shock- 
ed by  a  decision,  there  is  some  presumption  against  it,  aadl 
if  traced  it  may  be  found  to  be  an  error,  and  the  time 
when  J  and  the  place  ascertained  where  it  bred* 

With  respect  to  our  own  courts  in  this  country  to  whick 
I  bring  my  observations  it  would  seem  to  me  that  we  have 
been  in  the  habit  of  paying  more  deference  to  English  de- 
cisions than  the  most  technical  of  the  English  judges  them- 
selves. They  do  sometimes  by  overhauling  and  distinguish- 
ing, make  out  to  get  clear  of  a  case  that  seems  to  sanction 
what  is  unreasonable ;  but  I  do  not  know  where  that  has  been 
done  in  our  courts.  Be  that  as  it  inay,  I  am  not  prepared 
to  subscribe  to  our  own  decisions  in  all  cases  as  conclusive 
authority.  When  we  review  the  judicial  history  of  this 
state,  we  shall  find  the  constitution  of  the  courts  to  have 
been  such  that  for  a  length  of  time  a  decision  could  be  con- 
sidered as  little  more  than  the  opinion  of  a  single  mind. 
Before  the  revolution,  until  the  time  of  chief  J.  Chew,  there 
was  no  great  legal  character  on  the  bench  of  the  supieme 
court;  and  after  the  revolution  for  a  long  time  there  was  but 
one  that  had  been  bred  a  lawyer.  When  abler  associates 
came  upon  the  bench  of  this  court,  consisting  still  but  of 
four  judges,  and  two  of  them  holding  the  nisi  prius  courts,  . 
the  opinions  given  at  nisi  prius  could  be  given  but  by  two, 
and  what  use  in  bringing  the  matter  before  another  two  in 
bank,  who  being  but  of  equal  number  could  not  be  supposed 
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t»  listen  readily  to  reverse  what  had  been  sanctioned.     Be- 
^des  the  judges  sitting  in  bank  at  an  extremity  of  the  state^ 
^fndercd  it  impracticable  in  most  cases^  for  suitors  to  sustain 
■kr  pffeiue  of  an  appeal;  and  for  this   and  other  reasons^ 
Mb  ail   know  that  the  court  of  errors   and  appeals  sitting  at 
I  &e  same  place,  was  to  the  midland  and  more  especially  to 
ibe  western    country  but  a  name.     I  do   not   think,  there-" 
fiire^  that  so  much  weight  ought  to  be  attached  to  deci- 
oons  in  this  state  ;  or  that  the  not  appealing  should  be  con- 
sidered as  an  acquiescence   in  the   reason  of  them.     On  a 
principle  f>f  tenure  of  real  property  where  an  originaU  and 
not.a  derivative  title  comes  in  question,  it  must  be  with 
great  repugnance  I  can  submit  to  a  decision  to  which  my 
judgment  was  opposed  when  at  the  bar,  and   which  I  can- 
not consider  as  having  received  the  investigation  of  such  a 
somber  of  minds  legally  informed,  so  as  to  give  s  '^isfaction. 
I  must  acknowledge  that  I  do  not  consider  the  principles  of 
CQQstniction  so  far  settled  as  to  preclude  examination*     This 
I  say  as  not  undervaluing  the  judgment  of  others,  but   as 
'Sccaunting  for  that  freedom  of  thinking  which  I  may  indulge 
io  some  cases,  and  which  is   not  founded  as  may  be  sup- 
posed in   the   vain  ambition  of  being  singular,  or  of  being 
tiicM^t  pre*eminent ;  but  in  the  love  of  liberty,  and  repug* 
lance  to  submission  to  what  does  not  appear  to   me  to  be 
boa  led  on  reason,  general  convenience,  or  justice  to  indi- 
tidids*     I   will  admit  that  much  has  been  done  towards 
baildui:^  a  system. of  jurisprudence  in  the  state,  but  I  am 
soviUing  to  apply  the  maxim  of  stare  decisis  to  all  that  has 
been  done. 

Uader  the  head  of  Judicial  opinion  or  determination,  15 
Vm.^  it  is  said  the  decisions  of  courts  are  the  conser- 
vau w  and  evidences  of  laws.     Or  they  are  such  as  by  way 

ftf^^uction  and  dilation  upon  laws,  are  formed  or  deduced ; 
or  they  are  such  as  seem  to  have  no  other  guide  but  the  com- 
&9II  reason  of  the  thing,  unless  the  same  point  has  been  for- 
merly decided,  as  in  the  exposition  of  the  intention  of  clauses 
tt  deeds,  wills,  covenants,  &c.  where  the  very  sense  of 
Ac  word,  and   their    positions    and  relations  give   a   ra- 
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tional  account  of  the  meaning  of  the  parties,  20A  in  sticb 
cases  a  judge  does  much  better  herein,  than  what  a  bare 
grave  grammarian  and  logician,  or  other  prudent  men  coul4 
do ;  for  in  many  cases,  there  have  been  former  resolutioitfj 
eith(.r  in  point,  or  agreeing  in  reason  or  analogy  with  t3m 
case  in  question ;  or  perhaps  also,  the  clause  to  be  expound- 
ed is  mingled  with  some  terms  or  clauses  that  require  a 
knowledge  of  the  law  to  help  out  with  the  construction  or 
exposition ;  both  which  do  often  happen  in  the  same  case 
and  ihcrciore  it  requires  a  knowledge  of  the  law  to  render 
and  expound  such  clauses  and  sentences ;  and  doubtless  a 
good  common  lawyer  is  the  best  expositor  of  such  clau^s. 

I  recur  to  observe  a  Utile  on  the  act  of  assembly  of  the 
19^h  March,  1810  :  ^^  It  shall  not  be  lawful  to  read  or  quote 
any  British  precedent  or  adjudication,"  &c.  This  injunction 
or  prohibition  has  bc;en  complied  with  by  the  courts,  though 
I  cai)  have  no  doubt  that  it  was  under  a  misconception  of 
the  legislature,  as  to  the  authority  of  British  precedentSf 
or  adjudications,  that  they  judged  it  expedient  to  enact  such 
a  Uiw  i  and  as  to  that  obligation  under  which  the  courts 
were  supposed  to  consider  themselves  bound  to  respect  such 
precedents  or  decisions*  Hence  it  is  that  the  courts  have 
been  forced  to  do  that  indirectly  which  they  could  not  do 
directly  ;  and  to  suffer  such  adjudications  to  be  read  and 
quoted  through  the  medium  of  the  reports  of  other  states, 
which,  of  necessity,  must  increase  the  lawyer's  library  ;  so 
that  in  respect  of  time  taken  up  in  reading  authorities,  there 
is  nothing  gained;  and  this,  I  take  it,  was  one  object  in  pre* 
eluding  such  reading  and  quotation.  But  I  have  viewed 
this  matter  in  the  light  of  a  more  extensive  consequence. 
It  is  interfering  with  judicial  rights.  Shall  not  a  judg&have 
the-  privilege  of  informing  himself  from  all  sources  of  know- 
le^ge  ?  It  may  be  said  there  is  nothing  in  this  act  to  hinder 
him  from  informing  himself  in  bin  chamber  and  by  private 
reading.  But  it  is  in  the  way  of  the  privilege  of  a  party  to  urge 
that  information  upon  his  mind,  when,  in  the  opinion  of  the 
party  or  his  counsel,  an  advantage  may  be  thought  to  be  de-* 
rived  from  it.     The  legislature  would  start  at  the  idea  of 
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precluding  the  reading  the  holy  scriptures,  the  principles 
and  reasons  of  which,  may,  in  many  casL*s,  be  applicable  as 
gfrounls  of  natural  justice.  For  the  law  of  G  )d  is  a  grou.Al 
of  the  common  law.  Tuey  would  eqa  lUy  revolt  at  the  idea 
of  precluding  the  sentimnts  of  moral  writers  on  any  subject, 
even  though  these  were  British.  The  truth  is  they  have  no 
right  to  interfere  with  the  mind  of  the  judge,  as  to  what  he 
shall  read,  or  suff^jr  to  be  read  to  him.  But  more  especial- 
ly here,  where  the  very  substratum  of  his  j\idgmentin  many 
cases,  must  be  the  conm-nts  that  are  made  on  the  common 
law ;  and  what  can  the  distinction  be,  whether  these  cora- 
m tints  are  made  by  m^n  who  have  lived,  or  by  men  now  liv- 
ing;, if  they  appear  to  carry  reason  and  truth  ? 

i*  > "  Knowledge  at  one  entrance  quite  shut  out.'* 

Can  this  be  considered  in  any  other  light,  than  that  of 
trenching  on  the  right  of  judgment;  and  narrowing  tht-  pro- 
vince  of  investigation  t  I  feel  the  more  for  it,  because  it  is 
an  imputation  upon  the  good  sense  of  the  state,  and  a  re- 
proach with  the  jurisconsults,  and  men  of  science  of  other 
nations.  **  Prove  all  things  and  hold  fast  that  which  is  best,*' 
is  an  injunction  of  the  scripture  ;  and  whynoth^ar  all  thm^js, 
which  ii  tHe  nteans  of  attaining  just  ideas  on  a  subject  dis- 
cuf5'ied.  The  judiciary  is  a  co-ordinate  branch  of  the  govtrn- 
ment ;  and'which,  if  it  is  trusted  with  saying  what  the  law  is, 
m^iy  it  not  be  left  to  its  discretion  to  hear  all  reasoning  on 
thj  ground  of  law,  let  it  come  froai  whatever  quarcer  they 
may  be  willing  to  admit  it  ? 

A  good  deal  has  been  said  on  the  power  of  courts  to  judge 
on  the  constitutionality  of  a  law.     It  would  seem  by  the  rea- 
soning of   some  to  bethought  a  self  evident  proposition; 
while  others  considered  it. extremely  difficult  even  in  theory 
to  decide  upon   the  question.     But  certain  it  is   that  if  re- 
duced to    practice  it  must  be  a  plain  and  broad  case    that 
will  justify  the  interference,  or  render  it  safe  to  make  the 
experiment.     An  omnipotent   legislature    will  not    readily 
yield  to  any  thing  but  that  which  will  carry  the  sense  of  the 
community  with  it;  and  this  must  be  a  transgression  of  the 
constitution  extremely  obvious  indeed.     A  transgression  may 
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be  plain  and  obvious  from  the  nature  and  the  magnitude  of 
it.  The  British  statute  declarinjj  the  power  to  bind  *'*'  the 
colonies  in  all  cases  whatsoever,'*  was  of  a  nature  that  jus- 
tified resistance  in  the  very  first  cxertipn  of  that  power, 
from  the  principle  which  it  contained.  The  very  first  at- 
tempt to  exercise  such  a  power,  was  resisted  and  gave 
ris*  to  the  war  of  the  revolution.  The  power  which  the 
same  government  assumes  in  taking  from  American  vessels, 
seamen  naturalized  in  these  states,  and  compelling  them  to 
serve  as  British  subjects,  because  they  have  been  once  such, 
has  been  a  cause  of  the  present  war ;  one  cause  at  least ; 
and  seems  to  be  the  principal  ground  on  which  it  is  at  this 
time  continued.  This  claim  is  of  such  a  nature  that  the 
principiis  obsta,  must  apply,  if  it  is  at  all  to  be  resisted. 
For  it  is  not  the  number  of  American  seamen  impressed, 
but  the  right  of  such  impressment,  or  takings  that  is  to  be 
determined. 

To  give  an  example  on  the  other  hand,  of  acts  which, 
not  from  the  principle^  but  from  the  excess  and  magnitude^ 
become  questionable,  we  may  refer  to  the  state  laws  increas* 
'  ing  the  jurisdiction  of  the  justices  of  the  peace  ;  or  abridge 
ing  the  province  of  jury  trial  by  extending  that  of  arbitra* 
tors  ;  or  taking  away  appeals  from  these,  unless  above  a  cer- 
tain sum.  No  one  will  say,  but  that  if  all  jurisdiction  were 
given  to  the  justices,  or  all  to  arbitrators,  without  appeal, 
and  by  this  means  the  trial  by  jury  indirectly  abolished,  it 
would  be  an  invasion  of  the  constitution ;  but,  inasmuch  as 
it  cannot  be  considered  an  infringement  of  the  constitution 
to  give  the  justices  some  jurisdiction,  for  they  had  it  under 
former  constitutions,  and  it  has  not  been  taken  away  by  the 
present,  it  will  be  impossible  to  say,  at  what  point,  the  le- 
gislature ought  to  stop  ;  and  if  undertaken  to  be  said  by  the 
courts,  it  must  be  at  some  point  of  great  excess  that  such 
a  stand  can  be  made. 

Will  not  the  act  of  our  legislature  taking  from  the  courts 
the  right  of  hjcaring  any  reading  or  quotation,  involve  the 
principle,  that  this  may  interfere  to  any  extent ;  and  is  it 
not  in  the  principle  itself  so  obvious  as  to  forbid  a  submiji.* 
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sion  ?  I  know  of  bo  case  which  has  yet  occurred,  in  the 
jurisprudence  of  the  country,  that  is  equally  alarming :  and 
I  have  no  doubt  that  if  the  courts  would  refuse  to  submit, 
the  good  sense  o£  the  country  would  be  on  4icir  side,  and 
brings  about  a  repeal  of  thcr  law.  I  have  no  doubt  but  that 
even  the  legislature  which  enacted  the  law  would  repeal  it. 
Fv)r  it  was  owing  to  a  misunderstanding  of  the  fact  that 
British  precedents  or  adjudications,  since  the  4th  of  July 
*76  Were  read  as  authorities ;  or  carry  any  more  weight  in 
th-tn  than  their  intrinsic  reason  and  good  sense  warranted. 
Trijre  was  a  reflection  upon  the  courts  to  suppose  it  possi- 
ble that  the  reading  or  quotation  of  these  could  carry  more* 
But  the  truth  is,  what  led  to  it  in  some  degree,  was  an  ap- 
pearance of  this,  and  an  overweening  attachment  which  some 
judges  seemed  to  discover  to  British  decisions  even  of  an  ul« 
terior  date.  But  it  was  an  evil  that  would  wear  off  in  due 
ti  ne  ;  but  the  remedy  was  worse  than  the  mischief;  the  un- 
d  Ttaking  to  restrain  or  abridge  that  information  from  all 
sources  ;  and  without  which  they  can  be  neither  liberal  nor 
informed.  The  only  means  to  prevent  narrowness  and  to 
give  liberality,  is  to  let  all  be  heard. 

I  have  said  that  another  cause  of  the  act  of  the  legisla- 
ture, or  what  led  to  it,  was  what  had  been  seen  and  felt  by 
the  country,  in  taking  up  the  time  of  the  court  with  so  much 
reading  and  quotation ;  and  it  was  thought  that  if  the  pro- 
vince of  reading  was  abridged,  there  would  be  less.  But  if 
the  later  and  more  modem  determinations  are  not  read^ 
their  place  will  be  filled  up  from  the  old,  which  are  with- 
•  out  the  corrections  that  time  must  be  supposed  to  give  in 
'  the  growing  wisdom  of  one  age  above  another ;  and  the 
adaptation  to  the  increase  of  liberty  and  commerce;  and 
even  if  there  were  fewer  books  to  be  read  and  quoted,  it  will 
not  hinder  to  speak  as  much.  For  as  long  a  sermon  may 
be  made  upon  a  single  verse  as  upon  a  whole  chapter. 

I  had  been"  disposed  to  construe  quoting  in  the  act  to 
respect  only  the  reading  a  quota  of  the  case ;  or  what  ap- 
plied to  the  point ;  or,  to  narrow  this  still  more,  by  taking 
it  to  mean  a  referring  to  the  case  merely ;   and  this  is  yfkax^ 
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had  I  my  will,  I  would  allow  counsel  only  to  do,  as  to  an; 
adjudication,  unless  called  for  by  the  court.  But  I  dislike 
quibble ;  and  therefore  take  it  according  to  common 
lance,  and  suppose  it  to  mean  a  prohibition  of  making  a 
ference  to  any  British  precedent  or  adjudication  ;  and  t! 
I  consider  clearly  as  interfering  with  the  right  of  judgtne: 
tn  a  judge;  because  it  abridges  bis  means  of  information;'  ' 
But  drawing  out  the  consequence,  it  is  interfering  with  thtf  ! 
right  of  suitors,  and  with  the  province  of  juries  and  arhitra-'j 
tors,  who  have  a  right  to  hear  reason,  let  it  be  of  British  on 
civil  law,  or  other  origin*  Good  sense  and  reason  is  of  no  ' 
country;  it  has  itsdomicil  in  all  regions,  and  deserves  to  be 
hospitably  received,  let  it  come  from  whence  it  wilk 


ON  THE  AMENDMENT  OR  ALTERATION  OF 
LAWS. 

I  shall  begin  with  an  abstract  of  chief  justice  Hale's 
observations,  *^  touching  the  amendment  or  alteration  of 
laws.*' 

*^  The  business  of   amendment  or  alteration  of  laws"  is  aj 
choice    and  tender  business,  neither  wholly  to  be   ovutted^ 
when  the  necessity  requires,  and  yet  very  cautiously  and 
warily  to  be  undertaken,  though  the  necessity  may,  or  at  least, 
may  seem  to  require  it. 

**  Here  we  see  there  are  two  extremes,  the  over-hastily 
mutation  of  laws  under  pretence  of  reformation;  and  an 
over-strict  adherence,  in  every  particular  to  the  continuance 
of  the  laws  in  the  state  we  find  them,  though  the  reforma- 
tion of  them  be  never  so  necessary,  safe,  and  easy* 

**  Every  law  that  is  old  hath  this  advantage  over  any  ntvr 
law,  in  that  it  is  better  known  already  to  the  people  who  are 
concerned  in  it,  than  any  new  law  possibly  dkn  be,  without 
some  length  of  time ;  by  means  whereof  it  must  needs  come  to 
pass,  that  though  a  new  law  be  possibly  as  good,  and  it 
tnay  be,  in  some  degree  better  than  the  old,  yet  many  great 
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inconvemences  happen  in  that  interval  which  will  occur  be- 
tween the  promulgation  of  the  new  Uw  and  the  full  and 
perfect  knowledge  thereof,  in  those  who  are  concerned  ia  * 
*that  law.     And    if  there  were  no  other  advantage  of  the 
I  continuance  of  old  laws  above  the  introducing  of  new,  but 
this,  yet  it  should  make  people  .very  shy  and  careful  in 
changes,  and  most  perfectly  to  demonstrate,  that  the.  advan- 
tages of  the  change  would  be  so  great  that  it  would  prepon- 
derate this  very  single  consideration,  viz,  the  notoriety  of  the 
^old,  and  the  novelty  of  the  new. 

t         ^^  It  is  most  certain,  that  time  and  long  experience  is  much 
more  ingenioitSy  subtile  Bnd  judiciousy  than  all  the  wisest  and: 
acutest  wits  in  the  world  co-existing  can  be.   It  discovers  such 
a  variety  of  emergencies,  and  cases,  that  no  man  would  other- 
wise have    imagined ;    such    inconveniences  also.     And  on 
the  other  side,  in  every  thing  that  is  new,  or,  at  least  in 
most  things  relating  to  laws,  there  are  thousands  of  new  oc- 
currences, and  entanglements,  and  coincidences,  and  com- 
plications that  could  not  possibly  be  at  first  foreseen.     And 
the  reason  is   apparent,  because  laws  concern  such  multi- 
tudes, and  those  of  various  dispositions,  passions,  wits,  in- 
terests and  concerns,  that  it  is  not  possible  for  any  human 
foresight    to  discover  at   once^    or  to  provide    expedients 
against,  in  the  first  constitution  of  a  law.     Now  a  law  tliat 
faathabidden  the  test  of  time,  hath  met  with  most  of  these 
varieties  and  complicatiofis,  and  experience  hath  in  all  that 
processof  time  discovered  these  complications  and  emergen- 
ciea,  and  so  has  applied  suitable  remedies,  and  cures.    So  that 
\  in  truth,  ancient  laws  especially,  that  have  a  common  concern, 
are  not  the  issues  of  tjie  prudence  of  this,  or  that  council  or 
senate,  but,  they  are  the  productions  of  the  various  expe- 
riences and  applications  of  the  wisest  tiling  in  the  inferior 
worlds  viz,  time ;  which,  as  it  discovers  day  after  day  new 
inconveniences,    so   it  doth  successively,  apply  new  reme- 
dies ;  and  indeed  it  is  a  kind  of  aggregation  of  the  discove- 
ries, results  and  applications  of  ages  and  events  ;  so  that  it  is  a 
!    very  great  adventure  to  go  about  to  alter  it,  without  very 
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great  necessity,  under  the  greatest  demonstration  of  safetjf^ 
and  convenience  imaginable. 

*'*'  But  another  extreme  is,  an  9ppontion  to  all  amendments^^ 
as  if  what  has  been  once  settled  for  law  must  stand  everlasta 
ingly  without  any  alteration.     By  long  use  and  custom,  me«] 
especially  that  are  aged,  and  have  been  long  educated  in  tfa», 
profession,  and  practice  of  the  law,  contract  a  kind  of  «Uf 
pcrstitious  veneration  of  it  beycmd  what  is  just  ar.d  reason*^ 
able.     Laws  were  not  made  for  their  own  sakes,  but  for  the^ 
sake  of  those  that  were  to  be  guided  by  them ;  and  if  tbefj 
be  or  are   become  unuseful   for    their  end,  they  must  be 
amended,  if  it  may  be,  or  new  laws  substituted,  and   the 
M  repealed*  How  laws  become,  or  are  unuseful  to  their  end 
upon  two  accounts  :    1.  When    in  their  very   constitution 
they  are  unjust,  and  impossible  to  be  borne  without  remarka* 
ble    and    uncommon    inconvenienct--or    2.  When  a   lav, 
though  never  so  good  in  its  first  institution,  yet   by  reasoa 
of  some  accidental  emergencies    that  do  most  usually  hap- 
pen in  tract  of    time  either  becomes  obsolete  and  out  of 
use  or  weak,  and  unprofitable  to  its  end  or  inconsistent 
with  some  superinduction  that  time  and  a  variety  of  our  oo 
casions  have  introduced.  r 

^^  So  that  it  seems  apparent,  that  as,  on  the  one  side  some*; 
thing  may  seem  fit  to  be  done  in  relation  to  the  aqdendment  of 
the  laws,  yet,  on  the  other  side  it  is  necessary,  that  exceeding 
caution  be  used,  as  well  touching  the  matter  as  the  manner 
hoxVj  2Lad  the  persons  hy  whom,  and  the  seasons  wherein  such 
an  amendment  may  be  made.  For  the  matter :  1.  That  no- 
thing  tend  to  the  alteration  of  the  government  in  any  measure; 
for  that  were  to  introduce  ruin  and  coirfusion :  2.  That  no- 
thing be  altered  that  is  a  foundation,  or  principal  integral 
of  the  law ;  for  these  are  very  sound,  and  ought  not  to  be 
touched  lest  the  whole  fabric  be  endangered.  We  must  do 
herein  as  a  wise  builder  doth  with  an  house  that  hath  some 
inconveniences,  or  is  under  some  decays.  Possibly,  here  or 
there,  a  door  or  window  may  be  altered,  or  a  partition  lAade ; 
but,  as  long  as  the  foundations,  or  principals  of  the  house,  be 
sound,  they  must  not  be  tampered  with.  The  inconveniences 
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faitiie  law,  aire  tt  6Uch  a  nature,  as  may  be  easily  remedied 

without  unsettling  the  frame  itself  |  and  such  amendments, 

although  they  seem  small  and  inconsiderable,  will  render 

the  whole  fabrick  much  more  safe  and  useful.^' 

I        ^  Touching  the  manner  and  persons,  these  things  £tre  to  be 

•  observed,  U  That  it  be  done  deliberately  and  leisurely.     An 

attentive  consideration  will  every  day  ripen  the  judgment  of 

diose  that  shall  be  employed  in  such  a  service  farther  than 

they  ean  at  first  imagine.    51.  Let  every  point  be  fully  debate 

ft  cd  and  impartially  examined  before  it  fix  into  a  resolution. 

Q»  Whet  can  be  done  by  the  power  and  authority  of  the  court 

tmd  judges  without  troubling  a  legislature  for  such  things* 

And  truly  this  would  go  a  great  way  in  the  reformation   o( 

things  amiss  in  the  law.     For  it  sometimes  falls  out  that  an 

Unnecessary  application  to  the  legislature,  in  things  that  are 

otherwise  curable,  breeds  unexpected  inconveniences.  What 

die  poet  says  of  miracles  I  may  say  in  this  case, 

*^  Nee  deus,  intersit,  nisi  dignus  vindlce  nodus, 
"  Inciderit  ■  ^.'» 

^  4*  In  these  neqiedies  that  are  given  by  the  legislature, 
kt  it  be  particular  and  as  little  left  arbitrio  judicis  as  may 
be.  Upon  such  a  remission,  forward  men  will  do  too  muchj 
but  wise  and  cautious  men  will  do  too  little.  Wise  and  honest 
men  desire  to  understand  their  rule ;.  though  some  things 
are  of  such  a  nature,  as  must,  in  the  particular  application, 
be  left  to  the  judges  and  officers  of  courts,  as  the  forming, 
r  and  modeling  ot  wills,  process,  pleadings,  and  other  proceed- 
[}  iogs  in  conformity,  and  subserviency  of  what  is  to  be  settled 
by  the  legislature  in  dlis  behalf.  5.  Let  no  laws  of  this  na« 
tare  have  a  retrospect,  but  let  the  time  that  they  shall  be 
fat  in  execution,  have  such  a  prospect,  that  men  may  not  be 
surprized  by  the  change  of  things,  but  may  be  fitted  for,  and 
conusant  of  tt.^' 

The  above  is  an  adistract  of  chief  justice  Hale,  to  which  X 

may  acid  some  observations  of  my  own.     It  wiO  be  found 

^    extremely  difficult,  if  not  altogether  impossible,  to  get  a  court 

to  budge  in  a  matter  of  reform^  either  in  the  construction  of 

K 
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the  law,  or  in  the  practice  at  the  bar*   lire  causes  are  tirii.    1* 
Attachment  to  decisions ;  and  3.  Timidity  of  mmd  in  e£» 
fecting  a  reform.    Hence  it  is,  that  whatever  improvemait 
has  been  made,  or  will  be  made,  must  cofne/rom  the  kgisbn 
ture.    I  speak  of  that  province  or  sphere  within  which  the 
courts  have  fttU  power  to  aker  or  reform  principle^  or  prat^ 
tice.      For   beyond   this,  they  can  but  suggest  as   other 
individuals,  such  amendments  to  the  law,  as  it  may  have  cane      { 
in  their  way  to  see  to  be  requisite.     But  within  the  sphere  off     { 
constnwtioTij  and  rules  of  practice^  they  cannot  but  have  power 
equi  potens  with  the  le^slature.    For  the  practice  of  the€mtit      I 
is  the  law  of  the  court;  and  no  judge  can  be  so  coostrain^     A 
by  a  construction  of  statutes,  as  to  be  absolutely  bound,  fa      \ 
follow,  what  was  originally  unreasonable  or  absurd;  or  what      I 
may  have  become  so,  by  a  change  of  situation,  and  circuaa-      I 
stances  of  a  people.    The  stare  decisis  will  be  a  considera- 
tion, but  not  a  talismanic  charm  or  spell,  to  bind  the  fiucn^ 
ties  of  a  judge  and  keep  him  from  thinking  a  little  for  hnn 
self.    So  far  as  I  have  had  experience,  the  error  has  been, 
the  too  tenacious  adherence  to  decisionsj  both  in  mattcra  of 
law  and  practice.    But  it  may  be  said,  k  is  the  leaat  dach 
gerous  extreme.    Grant  it,  but  still  it  is  an  extreme* 

There  are  cases  of  construction  where  a  change  caanotbe 
made  without  the  intei positien  of  the  legislature;  aswfaers 
such  construction  has  become  a  ruieofproperty^or  centrads 
and  so  in  fact  a  law  so  for  as  respects  whait  has  passed  !»• 
der  it ;  and  it  may  require  Ac  publicly  of  a  legal  repeal  of  a 
construction  which  may  be  considered  as  havmg  become  a 
part  of  the  statute ;  or  of  the  app&cation  of  a  rule  of  the  coat^ 
mon  law* 

But  in  the  nature  of  tlie  case  it  cannot  only  be  a  eomtt 
in  the  last  resort^  that  can  be  competent  to  such  a  trust,  or  to 
undertake  such  a  task.  And,  hence  it  is  usual,  andperluif^ 
can  only  be  from  some  chief  justice  of  a  courts  or  chancettoci 
that  such  improvement  can  arise.  There  have  been  great 
minds  in  such  a  situation  who,  have  given  philosophy,  tmi 
liberality,  to  the  science  of  the  law ; 


Digitized 


by  Google 


Law  MiBCzLX.A)iX£6«  ^^ 

^  m^m^  Enkirged  the  fonner  narrow  bounds^ 

With  natui^'s  mother  wit/' 
A  Mansfield,  a  Hardwicke,  have  had  this  praise.  The 
bulk  trudge  on  through  the  slough  as  Hodge  did  even  af- 
ter tie  bridge  xveia  buiU  /  so  far  are  they  from  attempting  to 
MuU  a  bri^e»  Such  may  have  the  praise  of  being  what 
are  mn^ui  lawyers;  but  must  be  contented  with  this,  and 
cannot  be  called  great  judges*  I  will  admit,  that  it  is  only 
cue  who  has  traversed  all  space  of  the  legal  science ;  or  in 
Ike  pithy  language  of  the  gceat  BarcHi,  have  obtained  the 
vantage  ground  of  science,  that  can  venture  such  a  leap,  or 
ia  £ict  ought  to  venture  it.  They  will  break  their  necks  if 
without  suchyfc^rcon/f^nc^in  themselves  founded  upon  the 
actual  £sct  of  reading  and  reflection  and  great  original  judg- 
naient,  they  attempt  it*  But  where  such  a  mind  happens  to 
be>at  the  head  of  the  highest  court,  little  interposition  of 
ihe  legislature,  or  at  least  much  less,  will  be  required  in  mat* 
ters  that  respect  a  reform  of  the  law*  Will  any  man  say 
that  the  leg^lature  of  £ngland,  could,  in  many  yea^,  have 
given  such  a  spring  to  the  dictates  of  common  sense  and 
such  reason  as  some  judges  have  given  in  the  course  of  a  short 
sitting  on  die  bench*  The  legislature  ean  act  only  by  de* 
tail,  and  in  pa^iculars,  whereas  the  able  judge  can  remove 
at  once,  or  alter^'Vhat  was  ori|^nally  faulty  or  has  become 
disiuroportioned  in  the  building.  But  no  one  but  a  ekilftd 
eurchiteety  and  who  can  have  the  whole  edifice  in  his  mind, 
with  its  proportions  ought  to  be  suffered  to  attempt  this* 
The  legislature  therefore,  but  in  special  cases^  ought  to  be 
called  upon  for  a  reform  in  the  corustruction^  or  practice  of  the 
law.  But  where  a  court  who  has  power,  will  not  reform 
a  construction  that  is  no  longer  applicable  to  the  circum* 
etmicesot  a  government,  or  the  circumstances  of  a. people; 
or  a  practice  that  has  become  absurd  or  unintelligible,  what 
can  the  legislature  do,  but  interfere  i  Where  a  struggle  for 
a  refiorm  is  founded  in  such  pressure,  it  will  have  its  vent 
even  though  it  should  blow  up  a  valuable  principle,  or  the 
whole  constitution  together* 
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BOtNTIHG  OUT  VABIATIOVS  lir  TBS  LAIT  Ot  PElrKSlTLlrAIIIil 
9R0M  TH£  COMMON  AKD  StATtJTe  LAW  Of  EKGLAVI^ 
WITH   OTHER  MATTERS  OP  A  GENERAL  NATURE.. 

/ 


^  And  It  (law)  is  that  rule  of  action»  which  is  prescribed  b^ 
V  some  superior,  axxi  which  tlie  inferior  is  bound  to  obey."  1  A 
Com.  38. 

Judge  Wilson,  attacks  this  definition  in  Ma  kctiirw  xm 
taw  ;*  and  considers  it  of  great  moment  to  sImw  tlua  it  ii 
incorrect,  aa  being  anti-republiean.  ^^  A  superior !  kt  vm 
^  make  a  solenm  pause ;  can  there  be  no  law  widUNit  a  w^ 
^  perior  ?  Is  it  essential  to  law  that  infcriority  should  be  iiK 
^  volved  in  the  obligation  to  obey  it  ?  Are  these  diatine-^ 
^  tions  at  the  root  of  all  obligation  i  There  are  laws  duit  ai^ 
^  human ;  does  it  follow  diat  in  iliese  a  character  of  supe^ 
^  riority  is  inseparably  afetaehed  to  him  who  makes  tlietfi  f 
^  And  that  a  character  of  inferiority,  is  in  the  aame  aiaii*  \ 
^  ner,  inseparably  attached  to  him  for  whom  they  are  made  ? 
^  What  is  this  superiority ;  who  is  this  superior  f  by  whom 
^  is  he  constituted  ;  whence  is  his  superiority  deduced } 
^^  Does  it  flow  firom  a  source  that  is  human ;  or  does  it  flow 
^*  from  a  source  that  is  divine  i  From  a  human  source  it 
^  cannot  flow ;  for  no  stream  issuing  thence,  can  rise  highet 
^  than  the  fountain.''  Judge  Wilson  tells  us  that  he  hefli« 
tates  himself  to  give  a  definition  of  law,  but  takes  a  view  «rf 

*  Lectures,  part  1.  chap.  II.  61. 
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a  titlniber  of  those  which  have  been  given  from  Aristotle 
'    down;  finds  fauh  with  most;  bat  considers  this  of  Blacks- 
stone  as  the  most  exceptionable^  as  leading  to  the  roost  ptnr**- 
*  nicious  principles  of  arbititary  govermnenu  On  thecontrarv, 
I  mn  not  aUe  to  find  any  fiiuh  with  it^  or  to  see  any  germ 
of  despotism  in  it ;  and  I  answer  bis  qnestion,  by  saying  that 
the  commoiiity  is  the  saperior  who  prescribes  the  law,  and 
'   dte  indhridnal  the  inferior  to  whom  h  is  prescribed.    The 
whole  is  greater  than  a  part.    Judge  Wilson  hiys  h  down  as 
si  poaitiott  which  he  cMeeiveaorenhnowv  the  deimtioo^  that^ 
^  eonsent  alo&A  in  a  free  gdvemrnent  cas  make  abrw  bind^ 
ing;^  but  is  not  this  Consent  given  by  every  individasl  at 
Ae  finming  of  the  constkation,  tliat  the  laws  made  rnider  it 
shall  be  obeyed  I  The  whole  body  of  the  people  ia  superior 
to  a  single  one.    **  It  is  better  that  one  man  should  die  than 
the  whole  people  perish."    The  salus  reipublicae,  which  was 
the  Roman  phrase ;  or  the  salus  populi,  which  is  diat  of  our 
law,  evinces  the  source  and  the  obligation  of  our  laws.    We 
the  people,  the  superior,  frame  the  law ;  and  you  the  indi- 
vidual, the  inferior,  roust  be  governed  by  it.     In  the  same 
manner  as  an  individual  member  of  the  natural  body  is  of 
less  consideration  ;   in  other  words  of  an  mfetitfr  consider- 
ation to  the  whole  $  so  is  an  individual  member  of  the  body 
politic,  to  the  members  collectively.    It  would  seem  to  be  but 
an  affectation  of  republicanism,  to  carp  at  a  definition  so  ex« 
pressed,  while  the  part  is  considered  relatively  to  the  whole 
k     ts  in  subjection.    Jus,  justitia,  jaro,  joramentnm,  injustkia^ 
injuria,  are  all  of  the  root  Jtibeo,  which  signifies  to  command. 
Lex  est  ratio  summa  insita  in  natura  que  ea  quae  facienda 
sunt,  jubet,    prohibetque  contraria.  Cic.      ^^  In  the  same 
asanner  our  English  word  just  is  the  past  participle  of  the 
verb  jubere.    R^ht  is  no  other  than  rectum,  the  past  par- 
ticiple of  the  latin  verb  regere.    Thus  when  a  man  demands 
his  right,  he  asks  for  that  which  he  is  ordered  to  have.     A 
just  man  is  such  as  he  is  commanded  to  be  ;  qui  leges  juraque 
servat.     Every  thing  that  ia  ordered  or  commanded  is  right 
and  just*''*    The  etymology  of  every  word  in  the  language 

*  Diyer.  of  Purley. 
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Aftt  reapetts  law,  is  from  a  root  tbat  implies  the  act  of  ly 
m^erior;  and  it  seems  to  me  impoMtUe  to  have  aoy  idea  d^ 


a  law  but  of  that  which  is  imposed.    To  reject  these 
Iberefore,  <Mra  definition  wUdi  vdhiss  them,  would  seem  sa 
me  to  savour  of  the  French  r^nrm,  Kdien  terms  were  rejcati 
ed  because  the  things  were  obmmous* 

The  carrymg  a  law  into  effect,  in  other  words,  the  eat' 
cution  of  the  law  shows  a  superior.  A  man  does  not  ipso  fl 
frctoooDsentto  be  hanged*  Hemaybe  said  to oonseat con* 
atructively  from  having  given,  in  coBfeemphtion  of  UNr^n 
previous  consent  to  the  law  and  the  eSect  of  ll*  But  eoin*- 
stante ;  in  the  act  of  inflicting  the  penally  to  suppose  aa 
assent  would  be  absurd*    It  is  enforced  by  a  superior** 

None  ever  felt  the  halter  draw 
With  good  opinion  of  the  law.* 

The  correct  idea  is  that  quoad  the  law,  or  with  relatici 
to  the  making,  the  legislature  is  a  superior  power;  but  with 
relation  to  the  constitution,  which  is  the  act  of  the  convea* 
tdou  which  framed  the  society,  it  is  not  superior*  It  is 
diverso  intuito,  that  superiority  <ar  inferiority  is  affirmed* 
But  if  any  principle  was  to  be  deduced  from  these  terms,  such 
as  the  divine  rig^  of  the  magistrate,  it  would  be  of  impor* 
tance. 


u  .....^  Every  law  may  be  said  to  consist  of  several  parts ;  one     J 
^  dedaratory,  8cc.  uiother  directory,  he.**    I  Bl.  Com.  S3.  , 

By  an  act  of  assembly  for  the  gradual  abolition  of  sla« 
very,  March  1,  1780,  §  5.  "  The  owner  of  any  negro  or  mu- 
latto slave,  or  servant  for  life,  or  years,  now  within  this  state, 
shall  deliver  in  writing  to  the  court  of  record  of  the  county 
or  city,  in  which  he  shall  inhabit,  the  name  and  surname, 
and  occupation  of  such  owner,  and  the  name  of  the  coooty 
and  township  wherein  he  resideth  ;  and  also  the  name  or 
n^mes  of  any  such  slave,  &c*  with  the  age  and  sex,  in  order 

*  Hudibras, 
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I  f ^  ascend  and  ^Hhiguish^  he  vhidi  paitsculars  shaU  te 

r  entered  in  book^y  Sec  and  that  no  negro  or  mulatto  now  witfam 
this  state,  shall,  from  and  after,  &c«  be  demntd  a  slave  or. 

*  servarU  Jit  SJe^  or  Cor  jears,  trnk^  his  or  her  name  ehall  be 
entered  a$  efgremnden  euch  recwrd^  This  law  has  been  hoU 
den  (&rectory  as  to  all  particnlaiis,  except  ^  name^  and  this 
Iby  reason  of  the  negmiive  in  the  latter  clanae  of  the  sentence  ; 

1^  and  even  parol  proof  has  been  admitted  to  establish  the 
idbtlJAy  where  the^ve  or  senrant  was  recorded  by  a  wroiig 
name  or  colour ;  the  object  of  the  act  being  declared  to  be^ 
to  aecertain  and  tBeiv^gvishi  and  this  on  the  9t>iind  that  this 

I  act  was  in  derogation  of  the  ri^t  of  property  in  the  master, 
taken  from  him,  without  a»  adequate  compeos^on,  and  to 
be  construed  favoiurably  for  his  claim  of  service.  This  also 
on  the  ground  of  general  inconvenience,  as  from  the  ignorance 
of  owners,  or  error  of  clerks,  every  requisite  of  the  law  had 

^  keen,  in  few  instances  complied  with* 

It  is  a  maxim  of  law,  that  an  affirmative  statute  does 
not  take  away  the  common  law.  '  And  if  a  statute,  without 
my  negative  worde^  de'clare  that  deeds  shall  have  in  evidence 
a  certain  effect,  provided  parHctdar  repusitee  are  complied 
withy  this  does  not  prevent  their  being  used  as  evidence, 
though  the  requisites  are  not  complied  with,  in  the  same  man- 
ner as  they  might  have  been  before  the  statute  passed. 
Though,  it  is  in  the  general  true,  that  if  an  affirmative  sta- 
tute which  is  introductive  of  a  new  law  direct  a  thing  to  be 

i   done  in  a  certain  manner,  that  thing  shall  not,  even  although 

'    there  are  no  negative  wo^s,  be  done  in  any  other  manner. 

k  Tbepowerof  construing  a  statute  is  in  the  judges;  who  have 
Siuthority  over  all  laws,  and  more  especially  over  statutes  to 
mould  them  according  to  reason  and  convenience,  to  the  best 

\    and  truest  use.  6  WiL  Bac.  378. 

By  an  act  of  8th  Ap.  1785,  Sec.  9*  it  is  provided  *^that 
every  survey  upon  any  warrant,  shall  be  made  by  actual  going 

I  upon  and  measuring  off  the  land,  and  marking  the  lines  to 
be  returned  upon  such  warrant,  after  the -warrant  authorising 
9uch  survey  shall  come  to  the  hands  of  the  deputy  surveyor^  te 
Vfhom  the  same  shall  be  directed,-   and  every  survey  made 
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ikefH^fope  dudl  be  accounted  eI«iideBtiiit,  and  thali  be  vc 
and  of  no  effect  wbatever.  The  first  part  of  this  tent 
has  been  held  Artciory  to  fhe  officer,  and  the  aurvcy  be 
,  V9idy  to  refier  only  to  the  making  it  before  die  frarrant  4 
to  hand.  This,  because  there  could  be  noattthority,  to  mafc^ 
the  survey  without  thp  warrant  $  but  the  g^lng  §fitkeg^0unj{ 
&e.  refers  to  the  mode  and  manner  of  miking  it*  ' 

This  eoostruetion  as  to  wliat  was  considered  dirf^tct^f^ 
was  also  api^ied,  nobis  dissentientibus,  C»  sunrejfv  m%de  im|^ 
derthe  act  of  April  dd,  179&*  I  dinseated,  because  a  as«bi 
object  of  the  survey  being  the  designaii^n  ^f  hwndary<^  dmi 
eetders  might  know  what  was  left  out  hij  tl^  warrant  1kM» 
ers  in  order  to  enter  to  settle,  it 'was  a  substantial  re^uMti 
under  this  act,  to  have  the  lines  marked*  It  may  be  aaid 
that  it  is  hard,  that,  from  the  neglect  of  the  surveyor,  9  fort^ 
should  suffer  1  but  it  may  be  considered  his  own  act,  wlieri 
he  had  the  superintendance  of  seeing  the  survey  executed*  i 

It  may  be  seen  from  these  examples,  that,  in  what  is  call^ 
ed  die  directory  part  of  a  statute,  a  distinction  maybe  takett 
as  to  what  is  merely  directory;  and  the  not  complying  ftriell/ 
with  which,  will  not  avoid  the  act  done  under  it.  The  aol 
pursuing  the  statute  stricdy  as  to  sucli  requisites,  must  b^ 
construed  subject  to  the  consideration  of  these  not  beings 
matter  of  substance  and  contravening  the  whole  policy  of  the 
act ;  but  as  having  a  reference  to  the  mode  or  manner  of 
doing  a  thing.  For  it  is  not  in  human  vigilance,  or  the  prac-* 
tical,power  of  officers  or  party  to  observe  all  formalities. 

By  an  act  of  24th  February,  If  70,  establishing  die  mode 
by  which  husband  and  wife  shall  convey  the  estate  of  the 
wife,  a  judge  or  justice  is  authorised  to  take  the  acknow- 
ledgment of  such  conveyance,  in  doing  which  ke  shall  ex' 
amine  the  wife  separate  and,  apart  from  her  husband^  end 
shall  read  or  otherwise  make  known  the  full  contents  of  such 
deed  and  conveyance  to  the  said  wife;  and  if  upon  such  sepa- 
rate examination^  she  shall  declare  that  she  did  voluntarii/f 
and  of  her  own  free  mil  and  accord^  seal^  and  as  her  act  and 
deed  deHver,  the.said  deed  or  conveyance^  without  any  coer" 
cion  or  comptdsion  of  her  said  husband^  every  snch  deed  or 
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^gconveyance  shall  be  good  and  valid  in  law.    This,  from  an 

^  early  period,  would  seem  to  have  been  considered  directory 
to  the  officer;  and  however  these  requisites  might  have  been 
observed  in  taking  the  acknowledgment,  yet  in  the  certifi- 
eate  of  the  officer  endorsed  upon  the  deed,  they  were  not  al- 

*  VTVLj^  set  forth  sis  having  been  complied  with^  The  ques- 
tion was  whether  in  such  certificate  it  must  be  set  forth  that 
the  requisites  had  been  complied  with.  It  is  the  presump- 
tion of  law  that  an  officer  will  do  what  he  was  directed  to  do, 
O/nnia  rectc  et  solemniter  acta  presumuntur*  I  had  so  rul- 
ed it  in  a  case  on  the  cifcuit ;  chief  J.  Tilghman  had  ruled 
it  otherwise,  on  his  circuit,  about  the  same  time.     The  point 

r  eame  before  the  court  in  bank  ;  and  it  was  ruled  that  so  far 
OS  Inspected  the  substantial  requisites^  the  examining  a  part 
8cc.  it  must  appear  on  the  certificate,  that  these  had  been 
complied  with ;  a  substantial  adherence  to  the  manner  of  ac- 

'  knowledgment  prescribed  by  law,  was  indispensable ;  ,and 
that  it  must  appear  upon  the  certificate.     2  Binn.  480. 

A  distinction  was  taken  by  the  judges  who  ruled  it, 
(Yates  and  Smith)  between  a  conveyance  by  the  femme  of 
htnd  hi  her  own  rights  and  of  lands  in  which  she  might  have 
a  right  of  dower ;  but  this  distinction  was  overruled  by  the 
chief  justice  and  myself,  in  Kirk  v.  Dean.     2  Binn.  341» 


—^— Ex  post  facto.     lBl.Com.46. 

No  ex  post  facto  law,  nor  woiy  law  impairing  contracts, 
shall  be  made.     C.  S.  P.  art.  9.  sec.  7* 

No  cfsc  post  facto  law  shall  be  passed.  C.  U.  S.  art.  !• 
sec.  10. 

Ex  post  facto ;  ex  jure  post  facto  ;  or  ex  post  facto  law* 
This  embraces  criminal  as  well  as  civil  law.  The  impairing 
contracts  is  but  a  species  of  the  ex  jure  post  facto.  Retro*- 
spective  acts  ard  not  always  ex  jure  post  facto ;  nor  does  the 
term  mean  this,  though,  it  may  be  so  applied* 

L 
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EVERY  individual  of  the  community,  is  in  contemplatxtf'- 
'  law,  supposed  to  be  present  at  the  making  of  the  law ;  aai 
fact  it  was  the  case  in  the  ancient  republics.  When  re- 
escntation  came  to  take  place  it  ceased  to  be  the  case  ;  and 
X  the  idea  is  still  retained  in  some  measure.  For  thougii 
eans  are  used  to  promulgate  a  law  to  those  repr^sentedi 
ho  are  supposed  to  be  at  a  distance,  yet  the  maxim  sdl 
)lds  that  they  are  supposed  to  know  the  existence  of  a  law 
om  the  date.  It  is  thus  that  in  all  affairs  of  men  when  a 
lange  takes  place,  all  things  are  not  immediately  accommo* 
ited  to  that  change.  In  England  there  is  nothing  to  relieve  aa 
dividual  from  the  penalty  of  the  law  even  where  death 
the  penalty ;  and  where  there  was  even  a  moral  or  natuial 
ipossibility  that  he  could  ^e  informed  of  it,  but  the  inter- 
)sition  of  the  executive  pardon.  The  same  thiog  herb 
^hy  not  have  provided  by  the  constitution  that  no  law 
iould  take  effect  but  in  a  certain  time  after  the  enactment, 
r,  as  it  is,  why  not  always  provide  in  the  law  itself,  as  is 
me  in  some  cases,  that  not  until  after  a  certain  time,  smd 
at  sufficient  to  enable  the  citizens  at  the  greatest  dis- 
nee  to  hear  of  it,  should  it  take  effect.  The  means  pro- 
ded  of  publication  in  the  gazettes,  forwarding  to  protho- 
(taries,  sending  copies  to  officers,  &c.  leaves  still  a  space 
iring  which  there  is  no  moral,  or  perhaps,  natural  possi- 
lity  of  hearing  of  it. 

By.  the  actx>f  3  Cong.  C.  115,  the  secretary  of  state  is 
quired  to  furnish  the  executives  of  the  several  states  and 
*  the  territories  north,  west,  and  south  of  the  river  Ohio, 
ith  4500  copies  of  the  edition  of  the  laws  of  tl^e  United 
ates,  by  that  act  directed  to  be  printed,  and  the  like  num- 
r  of  the  acts  passed  at  each  succeeding  session,  to  be  divid- 
[  among  them  accordiqg  to  the  rule  for  apportioning  reprc- 
ntatives,  and  distributed  as  the  executive  shall  deem  most 
>nducive  to  the  general  information  of  the,  people  ;  and  by 
e  act  of  5  Cong.  C.  156,5000  copies  are  directed  to  be 
inted  and  distributed  in  like  manner.     The  act  futther 
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^  directs,  that  every  order,  resoluiion,  or  law  passed  by  coi 

'  gress,  shall  be  published  by  the  secretary  of  state  in  at  lea 

one,  and  not  more  than  three,  of  the  newspapers  in  eachstat 

We  may  see  from  hence  that  it  is  still  considered  the  pni 

ciple  that  these  laws  take  effect  from  the  date. 


"  But  farther ;  municipal  law  is  a  rule  of  civil  conduct  preset 
**  bed  di/  the  supreme  power  in  a  state"     1   Bl.  Com.  46. 

Judge  Tucker  takes  exception  to  this  definition  ;  he  pn 
fers  that  of  Justinian ;  jus  civile  est  quod  quisque  sibi  popi 
Ins  coQstituit;  which  he  considers  as  comprehending  tl 
whole  body  of  national  institutions,  from  whatever  source  ( 
authority  derivea ;  whether  the  immediate  act  of  the  peopl 
or  that  of  the  ordinary  legislature  or  founded  on  long  ar 
immemorial  usage  ;  whereas  the  former  definition  presu 
poses  an  act  of  the  legislature  in  every  case  whatsoever 
which  he  presumes  was  not  the  fact ;  or  that  all  unwrittc 
tuIqs  of  law,  are  founded  upon  some  positive  statute,  tl 
memory  of  which  has  been  lost.  But  cannot  the  law  mal 
ing  power,  act  or  enact  without  committing  to  writing  ?  Tl 
word  '-*' prescribe*'  doubtless,  signifies  to  write  out.  But 
is  used  in  common  parlance  to  mean  no  more  than  to  dire 
or  order ;  and  no  more  here.  If  we  consult  Tacitus  on  tl 
manners  of  the  Germans,  which  is  the  earliest  monument 
our  Saxon  ancestors  ;  for  these  were  Germans  ;  we  shall  fir 
that  the  manner  of  passing  laws,  or  deliberating  on  any  sul 
jcct,  was  withoilt  writing;  at  least  there  is  no  mention  mac 
of  it.  He  depicts  minutely ;  but  we  hear  of  no  clerk  ;  n< 
does  it  appear  that  they  had  the  use  of  letters.  For  Caps 
contrasts  them  with  the  Gauls,  who  had  letters.  Public 
privatisque  rationibus  litteris  utuntur.  German!  multu 
ab  hac  consuetudine  differunt.  Nam  neque  Druidcs  h 
bent.*  It  appears  that  their  learning  was  from  Britair 
disciplini  in  Brittania  repjita,  atque  inde  in  Galliam  tran 
b^ta  esse  existimatur.  There  can  be  no  doubt,  therefor 
but  that  the  early  BritoDs  had  the  use  of  letters  before  tl 
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Romans  came  amongst  them ;  and  the  Romans  had  the  ^ 
of  letters  from  the  earliest  period ;  and  might  have  int 
ced  writing  amongst  the  Britons  had  it  not  been  known  1 
fore.  But  it  is  not  very  probable  tliat  the  Saxons  comii 
in  after  the  Romans,  could  be  such  apt  scholars  as  .in  a  sh 
time  to  acquire  the  use  of  letters  ,and  to  be  in  the  habit  j 
recording  their  public  transactions.  There  remains  no 
nument  of  a  parliamentary  record  of  the  Saxon  times ; 
until  a  considerable  time  after  the  Norman  conquest- 
possess  acts  of  parliament,^'  says  Reeves,  ^^from 
Chart.  9,  Hen.  III.  to  the  time  of  Ed.  III.  and  from  theno 
in  a  regular  series  to  the  present  time.  The  statutes,  except 
some  very  few  enacted  by  the  legislature  before  that  period, 
are  lost."* 

When  we  talk  of  a  custom  we  must  remount  to  some  con- 
vention ;  or  gathering  of  the  people  to  originate  die  rule* 
Even  supposing  but  two  persons  in  a  community,  there  mull 
be  such  assent,  and  so  of  more;  so  that  I  can  see  nothing: 
in  a  distinction  to  be  taken  between  the  origin  of  an  unwrit' 
ten  custom  and  a  written  law.  They  are  both  equally  the 
act  of  a  legislature. 

The  term  Constitution  is  familiar  to  the  English  lawyec 
and  civilian.  This  is  chiefly  common  or  unwri^enlaw.  It, 
consists  of  the  lex  and  consuetudines*  It  respects  the  sys* 
tem  of  government  in  all  its  parts,  from  the  right  of  suffrage 
in  the  lowest  frank-tenant,  to  the  hereditary  right  of  the 
monarch ;  embracing  all  the  intermediate  officers  and  offices, 
legislative,  judicial,  or  executive.  The  sphere  of  each  is 
known  and  the  duties  assiigned ;  no  encroachment  to  be  made 
by  one  upon  the  other ;  the  orbit  of  every  power  defined ; 
moving  in  its  proper  groove.  ^  There  is  a  multitude  of  in- 
stances where  an  interference  is  resisted ;  in  the  case  of  the 
.  King  for  instance  in  an  attempt  to  jgive  a  proclamation  the 
force  of  a  law.  It  would  be  called  unconstitutional  for  the 
lords  or  commons  to  vote  themselves  permanent,  taking 
away  the  power  of  the  king  to  pf orogue  or  dissolve.  We 
hear   a  great  deal  on  the  subject  of  preserving  the  consti'- 

•  Reeves  b.  1.  c.  1, 
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tution ;  bringing  it  back  to  its  original  principles,  Sec*  The 
i  saying,  therefore,  that  in  England  there  is  no  constitution, 
,  means  only  that  there  has  not  been  a  convention  of  the  peo- 
ple within  our  memory,  framing  a  constitution,  unoictu,  and 
making  a.record  in  writing  of  the  provisions  therein  con* 
tained  ;  but  it  has  grown  up,  and  has  been  formed  by  time,, 

>  until  it  has  become,  in  some  degree,  fixed  and  understood. 
But  in  these  atates  wte  have  the  frame  of  government  redu« 
ced  to  writing  with  the  provisions ;  and  in  all  or  most  of 
them  certain  things  stated  which  the  legislative  body  shall 

!  not  have  tlie  power  of  doing.  In  England  the  power  of 
L  parliaoEient  is  said  to  be  omnipotent.  It  extands  to  every 
f[  thing  that  does  not  contain  an  actual  impossibility ;  and  yet 
Coke  (Sir  Edward)  has  said  somewhere,  my  recollection 
does  not  serve  me,  that  a  law  against  reason  is  void.  If 
void  the  judges  would  be  justiiable  in  declaring  ita  nullity. 
It  is  in.my  recollection  that  Cambden  some  where  says  that 
the  judges  have  in  contemplation  of  law,  the  power  to  de- 
clare an  act  of  the  legislature  void }  but  they  could  not  be 
expected  to  do  it  while  those  remained  in  power  at  whose 
instance  the  law  had  been  obtained.  Whether  he  respects 
an  impeachment,  or  the  power  of  the  king  to  Iremovc,  may 
be  a  questipn;  Under  the  constitution  of  the  United  States, 
there  have  been  instances  of  the  supreme  court  declaring 
a  law  void ;  but  no  instance  that  I    know  of  in  Pennsylva- 

>  maunder  the  present  constitution  though  many  arguments  to 
the  court  on  the  subject  of  the  constitutionality  of  laws,  which 

I  would  seem  to  imply  the  Idea  that  the  judiciary  had  the  pow- 
er to  determine,  which  will'  probably  come  to  a  point  at  no 
distant  day,  and  receive  a  decision.  But  it  may  be  said  of 
it  at  present,  to  be  questio  venata,  et  adhuc  sub  judice  lis  est. 
1  have  said,  under  the  present  constitution.  For  there 
are  said  to  have  been  cases  under  that  of  *76  when  there  was 

L      but  one  brants  in  the  legislature,  and  the  Governor  had  no 

f  negative.  But  tinder  the  present  constitution,  there  is  less 
reason  for   the  exercise  of  such  a  power,  when  there  is  a 

f  check  of  one  upon  another  branch ;  and  the  veto  of  the  Gover- 
nor upon  both.  But  it  is  stated,  in  the  argument  in  Bonhams 
ease,  8  Coke,  118,  that,  in  many  cases,  the  cominon>kw  will 
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controul  acts  of  parliament,  and  some  times  adjudge  them  Ujjj^ 
be  actually  void.  Many  instances  are  there  reduced  il^ 
ivhich  such  a  power  may  be  exercised.  And  in  Hardres 
140,  '^  the  law  and  choice  of  nature  is  said  to  be  superior  to 
all  positive  laws,  and  is  called  lex  etema  or  the  moral  law.** 
7  Rep.  12  b.  Calv.  case;  "  It  is  the  law  that  was  infused 
into  the  heart  of  man  at  his  first  creation ;  and  whatever  po- 
sitive laws  are  contrary  to  this  law  of  nature  and  reason, 
they  are  void  of  themselves.**  And,  in  Hobart  87,  an  act  rf 
parliament  made  against  natural  equity  as  to  make  a  man  a 
judge  in  his  own  cause,  is  void  in  itself;  for  jura  naturae  sunt 
immutabilia,  and  they  are  leges  legum« 


<<  The  decisions  therefore  of  courts  are  held  in  the  highest  re- 
^  gard,  and  are  not  only  preserved  as  authentic  records  in  the  trea« 
/<  suries  of  the  several  courts,  but  are  handed  out  to  pu^ic  view  in 
*<  the  numerous  volumes  of  re/iorta  which  furnish  tlie  lawyer's  li- 
"brary."     1  Bl.  Com.  71. 

Prior  to  the  year  books ;  there  are  said  to  be  reports  of 
cases  adjudged  during  the  reign  of  Edward  I.  in  manuscript 
in  certain  public  libraries.  The  year  books  are  so  called  be- 
cause they  were  published  annually  from  the  notes  of  certain 
persons,  who  were  paid  a  stipend  by  the  crown  for  this  em- 
ployment. The  establishment  of  reporters,  is  said  to  have 
been  first  made  by  this  king,  (£dw.  II)  ;  or  more  probably  at 
the  latter  end  of  the  former  reign.  However,  as  we  have 
no  fruits  of  such  an  appointment  till  the  beginning  of  this 
reign,  we  may  suppose,  it  did  not  take  place  till  then. 

The  year  books  were  continued  down  to  the  «7th  Hen. 
VIII-  and  embrace  some  part  of  that  year ;  though  during 
that  reign,  there  are  Dyers  reports,  with  some  scattered 
cases  inKeHway,  Jenkins,  Moore, and  Benloe ;  and. towards 
the  end  of  the  reign,  in  Leonard,  4  Reeves,  414. 

Pennsylvania  has  the  credit  of  having  given  the  ^rst  in 
poiot  of  date,  and  not  the  Inst,  in  point  of  excellence,  in  the  re* 
ports  of  A.  J.  Dallas;  the  first  volume  of  which,  he  pulish- 
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od  the  l$t#  May  1790;  but,  which  embraces  cases  as  far  back 
{,  as  1 754  :  these  collected  with  much  research  from  that  peri- 
od downwards.     But  until  the  chief  justiceship  of  M^Kean, 
the  cases  are  few  ;  and,  except  as  to  their  antiquity,  of  mi- 
nor importance.     Chief  justice  M'Kean  was  a  great  man; 
his  merit  in  the  profession  of  the  law,  and  as  a  judge  has  ne- 
ver ye^  been  suflSciently  appreciated.     It  is  only  since  I  have 
been  upon  the  bench,  that  I  have  been  able  to  conceive  a  just 
idea  of  the  greatness  of  his  merit.     His  legal  learning  was 
prolbond,  and  accurate ;  but,  in  the  words  of  the  poet, 
Materiem  superabat  opus 
L  The  lucidity  of  his  explication ;    and  the  perspicuity  of 

1^  his  language  ;  which  is.  the  first  excellence  in  the  communi- 
cation of  ideas,  was  perfect ;  but  I  never  saw  equalledr  his 
I  dignity  of  manner  in  delivering  a  charge  to  the  jury,  or  on 
-a  law  argument,  to  the  bar.  But,  what  is  still  more^  his  c^m- 
frehension  of  mind  in  taking  notes,  so  as  to  embrace  the 
stibstancey  and  yet  omit  nothing  material^  has  appeared  to  me 
inimitable.  This,  I  say,  thinking  of  him  as  a  man  out  of  th^ 
world,  as  from  the  course  of  years,  he  must  be  supposed  soon 
to  be. 

The  decisions  also  which  these  reports  contain,  and  ob- 
servations on  points  of  law,  of  chief  justice  Shippen,  render 
them  valuable ;  not  only  on  account  of  their  intrinsic  worth  j 
but  also  as  preserving  some  remains  of  the  legal  knowledge 
of  a  great  judge,  and  also  of  the  most  amiable  of  men ; 
whose  integrity  and  manners^  attracted  the  respect  and  at- 
tachment of  all  persons. 


''Qualem  candidiorem- 


'  These  reports  of  Mr.  Dallas  are  the  only  monuments  of 
the  rudiments  of  our  Pennsylvania  law,  and  the  early  deci- 
sions ;  and,  being  given  in  a  concise,  and  perspicuous  stile, 
will  last  as  long  as  the  jurisprudence  of  the  country ;  being  in- 
terwoven with  it.  Even  the  two  first  volumes  which  contain 
fewer  of  the  cases  in  the  supreme  court  of  the  United  States, 
and  district  court,  have  rihat  failed  to  attract  the  attention  of 
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the  pf acildoMrs  of  the  law,  in  other  states ;  ai^d  liave  t>«fii 
cited  in  the  courts,  as  containing  many  principles  of  conamdl 
law,  and  practice,  which  render  them  instmctive.  , 

With  regard  to  the  reports  of  Mr.  Binney  wbtchr  have 
ittcceeded  to  those  of  Mr.  Diallas;,  I  shall  say  nothing  ;  be- 
cause, to  these,  I  may  apply  to  iome  smallextent^  tJie 

■  ■^1     ■'   »■  quorom  pat«  — — — ^ 
This  however  I  cannot  help  thidcing;  and  I  may  take 
liberty  of  expressing  so  much,  that  these  reports  hanre  give 
Bie  a  chance  to  be  remembeited,  longer  than  I  would  ot 
wise  have  heen-. 

Mr.  Peter  A«  Brown  a  yx>ung  gentleman  of  talents^  and 
industiy  has  commenced  a  series  of  reports  of  cases  in  the 
inferior  courts^  with  such  others  as  he  may  be  able  to  procure 
ibom  the  higher :  This,  that  he  might  not  interfere  with  Mii 
Binney,  who  had  published  first,  and  occupied  this  sphere  f 
and,  reports  of  cases  in  the  courts  of  common  pleas,  orpfaaitf^ 
courts,  and  courts  of  quarter  sessions,  were  wanted  in  addi* 
<tton  to  cbmplete  the  history  of  Juridical  proceedings.     But 
though  the  sphere,  in  contemplation  oflan^  may  be  the  more 
humble,  yet  the  ability  may  not  be  less ;  and  the  labour  more. 
Equal   discernment  and  accuracy '  is  required,  and  thought 
the  circulation,  and  emolument  cannot  be  equal,  yet  tbnf^ 
praise  maybe  equal; 

In  tenui  labor,  at  tenuis  non  gloria. 

The  report  of  a  decision  of  any  court ;  or  of  the  opinion 
of  any  judge,  must  be,  from  the  nature  of  it,  examinable* 
The  statement  of  the  case,  so  far  as  may  depend  upon  the 
record,  may  be  given  with  exactness  ;  and  the  resiiAt  of  the 
decision ;  for  that  can  be  taken  from  the  record.  But  the  J 
sentiments  delivered  are  supposed  to  be,  and  frequently  are, 
'  the  notes  of  the  counsel,  the  judge,  or  of  the  reporter  him- 
self who  catches  in  court,  the  argument  or  the  opinion.  This, 
with  fll  the  attention  and  quickness  that  is  possible,  cannot 
be  done  ;  for  the  pen  of  the  most  ready  writer,  will  not  be 
able  to  keep  pace,  currente  calamo  with  the  oral  expression ; 
and  therefore  the  substance  can  only  be  obtained ;  and  even 
with  regard  to  this,  misconception,  or  omissions,  are  unavoi- 
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d^e*  It  foUowstkerefore  that  the  report  of  a  case  like  a 
record  cannojt  import  absolute  verity.  But  even  after  all, 
supposing  the  decisions  ef  the  court,  with  the  reasons  of 
them,  to  be  given  p^rfecdy,  fhese  are  but  the  evidence  of  law^ 
and  ^re  examinable.  The  judges  themselves  who  make  a  de* 
cision  have  a  right  to  examine,  and  reverse  their  own  judg- 
ment, in  a  subsequent  case.  This,  subject  to  their  legal  dis- 
.  cretion,  under  certain  considerations  must  govern.  For 
even  though  a  decision  may  be  contrary  to  legal  principles, 
or  the  just  construction  of  a  statute,  yet  in  cases  where  a 
principle  is  merely  arbitrary,  and  from  the  artificial  reasons 
i  of  law,  when  it  has  become  a  rule  of  property,  or  practice, 
'  the  advantage  of  cenainty  in  the  law  will  justify  the  sanction 
of  it.  This  in  all  matters  that  are  not  contrary  to  natural 
justice  or  public  convenience.  The  non  ita  refert  qu»  sit 
lexquam  quod  sit  nota  applies.  It  is  not  uncommon,  there- 
itore,  fora  court  or  judge  to  say,  were  it  a  new  case  we 
mij^t  think  otherwise. 

In  case  of  an  artificial  rule  of  law,  therefore,  there  can 
be  no  difficulty  in  the  mind  pi  a  judge,  in  supporting  former 
decisions,  though  contrary  to  his  own  judgment,  as  to  what 
might  appear  to  him,  ought  to  have  been  decided.  But 
subject  to  this  consideration  of  expediency,  he  cannot  be 
supposed  not  to  have  the  right  to  reverse  the  former  judg- 
ments of  others,  as  well  as  of  that  which  he  himself  hath 
given. 

But  supposing  the  case  new^  and  that  for  the  first  time 

he  delivers  his  opinion  upon  the  point  of  law  that  is  made 

in  the  argument,  or  arises  from  the  case,  how  is  it  as  to  his 

right  to   continue  his  dissent   from   the  majority  of   the 

court,  as  he  now  will  discover  it  to  be.     His  continuing  to 

dissent  when  the  question  again  arises,  must  be  subject  to 

the  like  consideration,  as  to  the  advantage  of  certainty  in  the 

law  and  judicial  proceedings.    It  is  a  principle  that  in  all 

I    coUcctifve  bodies  in  a  republican  government  the  majority 

^ali govern;   and  where  a  decision  is  not  clearly  contrary 

I     to  natural  reason  and  public  policy,  much  more  where  it 

stands  indifferent,  it  will  be  his  duty  to  concede,  even  where 

M 
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it  depends  upon  the  construction  of  a  statute,  the  presunip* 
tion  to  himself  being  that  he  has  erred ;    and  he  will  resi 
until  the  legislature  shall,  by  a  declaratory  law,  explain  their 
own  meaning.     But  I  take  it  he  has  a  right,  in  law  and  con« 
science,  subject  to  the  considerations  aforesaid,  to  stick  t» 
his  opinion,  in  all  cases ;  because  by  anew  judge  coming  oft 
the  bench,  the  judgment  may  be  in  favour  of  his  decision. 
By  maintaining  his  dissent  also,  the  attention  of  the  legisla- 
ture may  be  attracted  to  settle  the  principle,  whether  of  la^ 
OT  of  construction.     ITiis  the  legislature  have,  in  many  cases, 
done,  though  it  will  be  at  all  times  a  matter  of  the  most  de- 
licate interference.      But   as  this  is  the    ultimate  appeal, 
where  judges  in  the  court  of  the  last  resort,  arc  divided,  it 
may  seem  necessary.     Hence  it  may  be  seen  that  it  will  be- 
hoove the  legislature  of  a  free  people  to  read  the  judicial  re- 
ports, and  to  make  themselves  acquainted  with  the  construc- 
tion put  upon  these  acts  by  the  judiciary,  with  a  view  either 
to  declare  the  law  as  they  intended  it,  or  to  repeal,  or  to  sup- 
ply.    How  is  it  that  the  members  do  not  direct  themselves 
to  be  furnished  with  the  state  reports  that  may  be  published, 
during  the  year,  at  every  commencement  of  their  session  i 
and  this  at  the  expence  of  the  public,  whom,  by  this  mean| 
they  may  be  the  better  able  to  serve.     This  would  be  an  en- 
couragement to    reporters,   by  an  increase  of  the  emolu- 
ment arising   from  the   sale.    The  same  officers  that  are 
directed  to  be  furnished  with  the  acts  of  assembly,  might 
be  directed  to  be  furnished  with  these   also.      For  judi- 
cial comments  on  the  acts  of  assembly    by    the    several 
courts,  are   necessary   to   be  known,    in   order   to   disco- 
ver what  is  defective  in  them,  or  needs  amendment.    Sufi) 
encouragement  to  reporters  would  be  unexceptionable.  Foril 
is  a  question  whether  an  appointment  by  a  fixed  salary  would 
be  advisable.     An  experiment  of  this  kind  was  made  at  aa 
■  early  period,  in  what  were  called  the  yearbooks,  or  books  6J 
'  terms  and  years*    These  are  said  to  be  so  called,^  because 
they  were  published  annually  from  the  notes  of  certain  pcr- 
'  sons  who  were  paid  a'  cenain  stipend  by  the  crown  for  the 
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evtplojrment*  This  irom  the  beginnifig'of  the  reign  of  Ed.  II ; 
and  was  continued  until  in  the  reign  of  Hen.  VIIL  When, 
says  Reeves,  414,  "  The  opinion  of  this  establishment  was  al- 
tered, and  it  was  thought  more  advisable  to  trust  to  the  ge- 
neral incIinatioQ  discovered  in  private  persons  to  take  notes, 
who,  probably,  from  a  competition,  would  do  more  towards 
rendering  this  department  perfect,  and  useful,  than  any  temp- 
tation from  a  Jixed  salary^  But  Blackstone  on  this  subject, 
expresses  himself  in  the  following  manner,  1  Com.  71.  "It 
is  much  to  be  wished  that  this  beneficial  custom  (re- 
porters with  fixed  salaries)  had  under  proper  regidattons  been 
Continued  to  this  day.  For  though  King  James  the  1st  at 
the  instance  of  lord  Bacon,  appointed  two  reporters,  with  a 
handsome  stipend  for  the  purpose  ;  yet,  that  -wise  institution 
was  soon  neglected ;  and  from  the  reign  of  Hen.  VI  IT.  to  the 
present  timet  this  task  has  been  executed  by  many  private 
and  contemporary  hands,  who,  sometimes,  through  haste 
and  inaccuracy ;  sometimes  through  mistake  and  want  of 
«kill,  have  published  very  crude  (perhaps  contradictory^  ac- 
counts of  one  and  the  same  determination.^' 

The  decision  of  a  court  is  but  evidence  of  what  the  law 
is ;  and  a  report^  is,  but  evidence  of  the  decision^  with  the 
reasons^  if  any  are  given.  The  weight  of  the  evidence 
will  depend  upon  the  supposed  ability  of  the  reporter.  It  is 
of  great  moment  therefore,  that  this  evidence,,  be  the  best  in 
the  nature  of  the  case  that  can  be  got ;  though,  in  the  nature 
of  things,  it  can  be  but  imperfect,  not  only  from  the  reporter 
misconceiving  what  is  delivered;  but  also  from  the  not  not- 
ing as  quickly  as  the  words  are  delivered  by  the  judge,  which 
is  impossible,  and  therefore  a  great  deal  must  be  omitted  in 
|K>int of i^^/ttica/ expression  at  least;  and  by  that  means  the 
sense  may  be  lost,  or  impaired.  It  is  not  practicable  to  fol- 
low closely  what  is  delivered,  unless  by  professionaf  stenogra- 
phers, or  short-hand  writers. 

By  an  act  of  24th  Feb.  1806,  it  is  provided,  that>  "  In 
all  cases  in  which  the  judge  or  judges  holding  the  supreme 
court;  courts  of  nisi  prius  circuit  court,  or  court  of  common 
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pleas,  shall  deliver  the  opinion  of  the  couri,  if  either  portg^ 

by  himself  or  counsel  requires  it,  it  shall  be  the  duty  of  thi 
said  judges  respectively  to  reduce  the  opinion  so  given^  widi 
their  reasons  therefor  to  writiftg,   and  file  the  same  of  vt> 
cord  in  the  cause.''    {t  will  follow  from  this  that  a  judgi 
must  be  able  to  write*    By  the  common  law  diis  was  not  m^ 
cessaiy.    Tht  prothonotary  was  the  officer  of  the  court  who 
alone  was  expected  to  write ;  or  clerks  if  the  several  coorts» 
In  the  case  of  a  bill  of  exceptions  given  by  the  statute'lA 
Ed.  1.  c.  31.  the  judge  could  only  be  called  upon,  to  put  t0 
his  sealj  not  to  write  his  name.    But  the  arresting  the  triad 
until  an  opinion  can  be  written  out,  is  inconsistent  with  dia 
despatch  of  business.    And  a  bare  opinion  with  th>s  reasoM 
of  it,  without  a  statement  of  the  facts  on  which  it  is  founded^ 
and  on  which  the  law  arises,  can  be  of  little  moment.     It  n 
the  business  of  a  reporter  to  give  these  facts ;  for  th6  caUia^ 
on  a  judge  to  do  this,  would  still  more  encrease  his  cleri  St^ 
tiesj  and  engross  his  time.    The  duty  enjoined  by  this  adt 
IB  inconsistent  with  the  faculty  of  thinking  to  advantage,  and 
l}ie  powers  of  judging.     For  it  is  impossible  for  one  to  be  a 
scrivener^  and  at  the  same  time,  to  have  hismind^^e.tolAM 
only.    The  manual  occupation  will  interfere  withUie  eieii^ 
ciseof  intellect.  It  is  a  great  innovation  upon  the  province  of 
the  judge ;  and  I  do  not  set  it  down  under  the  head  of  att 
improvement  in  judicial  trials.    Were  it  not  that  it  is  a 
right  under  the  actj  which  is  but  sparingly  used  fay  the  party 
or  counsel,  it  would  be  impossible  to  get  thirough  a  trial  in 
'any  reasonable  space  of  tiine.     In  fact  it  is  seldoia  used  un- 
less when  a  point  is  decided  against  the  counsel,  and  ihe^ 
take  revenge  by  giving  the  judge  trouble. 

If  the  act  is  not  repealed,  I  would  suggest  a  smaU  amend- 
ment to  ^  by  way  of  supplement ;  ^^  That  it  shall  be  the  du- 
ty of  the  prothonotary  to  take  down  the  opinion  of  die  judge 
as  delivered,  with  the  reasons.^'  This  would  delay  business  $ 
but  it  would  relieve  the  judge  from  the  drudgery  of  the  chi* 
rographer,  and  give  the  chance  of  a  fairer  handwriting  fo 
be  filed.  For  a  prothonotary  has  his  name  and  his  office 
from  the  idea  of  being  a  scribe.     It  might  be  enjoined  alM 
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on  tite  patty  or  the  counsel  in  the  cause  to  be  the  amanuensis 
to  prepare  what  was  to  be  recorded,  by  way  of  assisting  the 
prothonotary,  or  clerk  if  he  should  require  it;  or  the  judge 
ehould  direct.  "This  would  be  some  check  on  the  calling 
for  opinions,  and  Ae  reasons  of  them.  It  may  be  said  the 
judge  is  not  expected  to  take  time  for  this  clerkship  in  the 
hurry  of  the  trial,  but  in  his  chambers  at  the  inn,  or  private 
lodgings,  when  on  the  circuit.  But  it  must  be  done  on  the 
'  spur  of  the  occasion  /  for  the  jury  cannot  go  out  till  tbqr 
hear  it ;  and^  it  is  on  a  charge  to  them,  that  the  opinions  and 
the  reasons  are  most  usually  required.  If  it  is  on  a  demur*- 
rer,  or  in  arrest  of  judgment^  the  objection  m  part^  remains 
as  to  time ;  but  as  to  the  incongruity  of  dsrkship  with  the 
dCce  of  a  judge,  it  exists  altogether.  Even  in  term  it  is  a 
heavy  labour  to  be  bound  to  make  out  opinions  and  reasons 
in  all  cases.  The  greatest  dunce  of  a  judge  has  the  best 
chance ;  for  Such  generally  like  to  write ;  for  the  faculty  of 
thinking  is  not  familiar  to  them. 

By  an  act  of  the  5th  March,  1812,  ^  where  more  than  one 
cxteption  is  taken  or  point  made  in  any  court  of  common 
pteatf)  or  other  court  of  inferior  jurisdiction,  and  the  same 
hai  been  duly  removed  to  the  supreme  court  for  their  deci- 
sion, the  judges  of  the  supreme  court  are  enjoined,  and  re- 
quired to  give  their  opinion  on  every  point,  vid  exception  ta- 
ken and  signed  in  the  inferior  court,  which  opinion  so  deli- 
veited,  if  required  by  either  plaintiff  or  defendant,  or  any 
third  person  interested  in  the  event  of  the  causey  shall  be  filed 
in  writing  by  the  said  judges,  with  the  prothonotary  of  the 
proper  district."  I  approve  of  this  act  so  far  as  it  calls  for 
an  opinion  on  every  point  and  exception  taken  in  the  court  be- 
low. But  so  far  as  enjoins  ihitji&ng  in  writings  it  is  liable 
to  the  objection,  and  would  seem  to  require  the  amendment^ 
already  suted;  more  especially  as  the  right  of  calling  for 
the  opinion  to  be  filed  is  extended  to  third  persons^  not  par- 
ties to  the  action,  bitt  who  may  conceive  themselves  some- 
^9Lj'interesttid  in  it. 


Digitized  byCjOOQlC 


M  JLaw  Miscellanies. 

<^  Statutes  also  are  either  detlaratwry  of  the  common  law,  or 
^^Tonedial  of  some  defects  therein."  1  BL  Com.  86. 

Bt  an  act  of  assembly  of  the  21st  Maifch,  1^06,  it  is  pro- 
vided **  that  in  all  cases  where  a  remedy  is  provided  or  du^ 
enjoined ;  or  any  thing  directed  to  be  done  by  any  act  c^ 
acts  of  assembly  of  this  commonwealth,  the  direction  of  siui 
acts  shall  be  strictly  pursued,  and  no  penalty  shall  be  inflict^ 
cd,  or  any  thing  done  agreeably  to  the  provisions  of  the  com* 
mon  law,  in  such  cases,  further  than  'shall  be  necessary  'Cj|| 
carrying  such  act  or  acts  into  eifecU'^  It  could  not  be  the 
meaning  of  the  legislature  that  r^m^iSa/ statutes  should  haves 
strict  construction  contrary  to  the  principle  oif  law  in  c6nstt# 
ing  statutes ;  which  is,  that  remedial  statutes  must  be  libfi- 
rally  construed,  in  advancement  of  the  remedy ;  but  the  n^ 
gative  words,  in  this  act  of  assembly,  must  be  restrained  to 
an  exclusion  of  what  it  negatives,  a  prosecution  at  commob 
law,  and  a  penalty  derived  from  thence ;  and  this,  whether 
the  provision  of  the  act  shall  be  to  provide  a  remedy  or  cfh 
join  a  duty* 

It  is  a  rule  of  construction  that  an  affirmative  statute  does 
not  take  away  the  xommon  law ;  and  a  party  may  make  his 
election  to  proceed  upon  the  statute,  or  at  the  common  law/ 
6.  Wil.  Bac.  377*  It  was  with  a  view  to  meet  this  rule  that 
the  act  of  assembly  in  this  case  has  given  a  negative  to  sudi 
construction.  It  had  been  done  in  particular  cases,  where 
it  was  not  the  will  of  the  legislature  that  the  party  should  have 
an  election  to  proceed  at  common  law  or  on  the  statute ;  bat 
this  was  intended  as  a  general  sweeping  negatvue  in  all  cases, 
in  order  to  supercede  the  necessity  of  particular  provisions. 
I  take  it  therefore  that  a  great  change  of  the  law  has  bees 
made  in  this  respect  in  Pennsylvania,  but  that  it  has  no  refer- 
ence to  the  rule  of  construing  remedial  statutes  liberally  3b 
contradistinction  from  the  rule  ot  2k  strict  construction  of  pe- 
nal statutes. 
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1  Bl.  Com.  141. 

There  is  no  compensation  for  the  soil  taken  (or  the  use  of 
roads  in  Pennsylvania.    6  per.  cent,  or,  6  acres  in  the  hun- 
dred acres,  were  allowed,  in  the  proprietaiy  grants ;  so  that, 
in  a  survey  of  300  acres,  18  were  allowed }  hence  it  is  that 
the  surveys  are  made,  and  returned  into  the  surveyor  gene- 
ral's office  as  containing  300  acres,  and  allowance.  The  demesne 
as  of  fee ;  or  the  jus  proprietatis,  or  absolute  ownership  of 
the  whole  318  acres,  is  in  the  grantee,  but  subject  to  a  right  of 
the  public  in  the  whole  quantity,  to  take  at  any  tiihe  an  occu- 
pancy for  the  use  of  roads ;  or,  rather,  in  consideration  of 
this  allowance  there  is  an  interest  in  the  public  for  the  laying 
out,  and  the  occupying  the  ground  for  what  roads  it  may 
deem  necessary  to  lay  out  through  it.     In  no  case  can  it  be 
supposed  that  more  than  1 8  acres  can  be  laid  out  and  occupied 
for  this  use  ;  nor  perhaps  more  than  M  of  that  quantity.  Two 
roads  of  33  feet  or  2  perches,  the  usual  width,  crossing  the 
tract  at  right  angles,  or  carried  through  it,  in  any  direction, 
would  not,  by  my  calculation,  take  up  more  than  6  acres  and 
little  more  than^^th.  And  it  must  be  rare  if  ever  more  than 
2  roads  of  this  width,  or  narrower  roads  in  proportion  to 
these,  can  be  laid  out  through  any  tract  of  318  acres.  An  under 
purchaser  takes  subject  to  this  right  of  the  public  to  lay  out 
roads.     It  may  happen  that  a  purchaser  of  a  small  quantity 
may  have  all  that  is  taken  for  roads  to  pass  through  his  lot^ 
but  he  cannot  complain.     The  public jare  bound  to  make  com- 
pensation only  for  the  improvements  on  the  ground,  a  build- 
ing pulled  down  which  is  in  the  way  of  the  road  laid  out; 
orchard  trees,  or  grass  growing  on  meadow  ground ;  and  this 
at  a  valuation.     But  trees  that  have  not  been  planted,  but 
in  their  natural  state  growing  in  a  wood,  are  not  to  be  valu- 
ed ;  but  may  be  cut  down,  or  taken  for  bridging  and  other  uses 
in  the  making  the  road,  in  the  same  mani)er  as  stones  or  earth. 
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.  <  And  thcrefiive  lie  (the  repre^oitatf ve)  is  not  boand»  like  « 

<  deputy  of  the  United  provinces,  to  consult,  with,  or  take  the  ad- 

<  vice,  of  his  constituents  upon  anf  particular  point,  unless  he 

<  himself  thinks  it  proper  or  prudent  so  to  do."    1  Bl.  Com.  I6i. 

^  The  person  chosen  seems  to  be  strictly  the  delegate  of 

*  those  by  whom  he  is  chosen,  an4  bound  by  their  instroc*^ 

*  tions  whcpcver  they  think  proper  to  exercise  the  right.     It 
^  the  maxim  be  true  t^at  all  power  is  derived  ^rom  the  pea- 

*  pie ;  that  magistrates  are  their  trustees  and  servants,  an^ 

*  at  ail  times  amenable  to  them  for  their  conduct,  ijt  seema 

*  impossibl^e  to  withhold  our  assent  from  the  propositicnii 
^  that  in  a  popular  government  the  representative  is  jbounil 

*  to  speak  the  sense  of  his  constituents  upon  every  subject, 

*  where  he  is  informed  of  it.     The  AffictiUy  of  collecting  thp 
^  sen^e  of  the  people  upon  any  ptpstioUj  forms  no  arfffmient 

*  agtnnst  the  right  to  express  that  sense  when  they  shaWfhini' 

*  proper  so  to  do^     Tucker,  vdl- 1.  app*  193. 

In  a  democracy  where  the  whole  people  convene  for  the 
purpose  of  deliberating  with  regard  to  a  general  law,  or  pub- 
lic measure,  no  one  is  supposed  to  come  forward  with  an 
opinion  already  formed,  and  not  to  be  altered;  for  that  woul4 ' 
be  inconsistent  with  the  advantage  to  be  derived  from  a  iinit»- 
ed  deliberation.  The  principle  remains  the  same  where  the 
whole  do  not  actually  convene ;  but  the  number  is  reduced 
by  representation.  For  it  is  equally  inconsistent  with  die 
advantage  of  united  deliberation  that  any  of  the  representa- 
tives came  forward  but  with  a  mind  open  to  the  observations 
of  others.  It  is  inconsistent  with  the  rights  of  sdl  for  an j 
one  not  to  be  free  to  listen  to  the  consideration  of  the  inte- 
rest of  the  whole.  It  is  from  a  communication  of  sentiments 
in  a  convention  of  the  whole,  that  what  shall  be  considered  to 
be  the  interest  of  the  whole,  can  alone  be  collected,  hk  this 
case,  have  the  constituents  who  are  not  convened  a  right  to 
foreclose  the  ear  and  understanding  of  the  representative  i  In 
that  case  the  deliberation  is  supposed  to  be  by  the  constitu- 
ent; and  the  expression  by  the  representative.  «t 

But  taking  it  that  the  deliberation  is  at  home,  how  is  the 
information  of  this  to  be  communicated  to  the  representa-* 
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dye ;  vhflt  means  are  provided  to  collect  the  aenae  of  the 
community;  or  to  expreaa  it*  There  are  laws  securing 
free  and  equal  proceedings  in  the  election  of  the  representa* 
tive  ;  but  no  provision  for  the  taking  the  sense  of  the  people^ 
and  sending  it  forward.  The  truth  is  the  doctrine  is  a  fal- 
lacy in  theory :  it  takes  for  granted  what  does  not  exist, 
that  the  whole  people  have  convened  at  home,  and  delibe- 
rated ;  for  in  that  case,  doubdess,  the  represenutives  of  the 
whole  would  be  bound  by  die  whole. 

For  if  this  is  not  taken  for  granted,  it  ^ill  follow,  that 
it  must  be  contended,  thjit  the  district  sending  a  particular 
representative  has  a  right  to  determine  on  a  matter  of  ge- 
neral interest,  independent  of  all  conference  with  the 
other  districts ;  and  that  diis  is  expedient  and  coi»|.atible 
with  the  public  safety.  But  it  can  only  be  in  the  ^epresen-  • 
tative  body  that  the  sense  of  one  district  can  be  supposed 
to  be  known  to  another*  For  as  to  what  can  be  collected 
odierwise,  there  is  no  certain  medium  of  communication. 
Of  the  right  of  the  constituent  to  communicate,  to  instruct,  ^ 
to  remonstrate  there  is  no  question.  It  is  the  right  to 
9$ntroulj  even  supposing  the  sense  of  the  district  to  be 
known,  that  is  to  be  controverted.  Under  the  constitutions 
of  these  states,  where  elections  are  for  so  short  a  period  ; 
it  is  not  of  so  much  moment  what  may  be  considered  the  ab- 
Hract  principle  ;  as,  in  practice^  the  sense  of  the  particular  por- 
tion of  the  community  from  whence  the  representative  is  cho- 
sen, will  govern  him,  so  far  as  he  is  able  to  collect  it;  and  it 
will  require  more  fortitude ;  perhaps  I  might  say  more  vir- 
tue, than  falls  to  the  share  of  most  individuals,  to  resist 
the  popular  and  temporary  impulse.  He  will  be  a  knave  or 
a  hero  that  can  do  it ;  that  is,  he  will  have  bartered  his 
duty  for  his  profit;  or,  he  will  be  a  patriot,  of  self-denial, 
willing  to  sacrifice  himself  for  the  people.  But  I  do  not- 
think  that  the  danger  of  such  possible  bartering,  is  such  as 
will  warrant  the  denying  a  representative  the  right  to  think 
for  those  at  home  on  a  question  which  respects  the  general 
interest,  freely  anj)  unembarrassedly  as  he  would  for  him- 
fftlf,  subject  only  to  instructions  as  influencing  his  delibco 
N 
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ratidosf  bill  Bdt  aa  ai^^luitllf  tMtr^rmg  hk  ffotp$  Bvi  i^ 
dependent  of  the  expediency^  I  rest  the  argumeaaA  cm  the 
groundi  that  it  fe  the  republics  principle  of  repretfeotatiff 
govemm^Bt^  that  every  individual  is  preaiHned  to  advif< 
with  another  before  he  makes;  ap  an  opinioo  oa  what  tqtii 
cerns  the  oK^hole ;  for,  ^^  in  a  multitude  of  counsellors  there  if 
safety;^*  and  as  every  individual  constituent  catfioibe  suppofi- 
ed  to  advise  with  aiiother  in  a  large  coinmunityi  it  must  be  i| 
that  body  where  the  number  is  reduced  by  repreeentaticii 
that  this  advisement  can  be  presumed  to  take  place*  It  ii 
therefore  contrary  to  all  principle  of  right  or  eiLpedieaocfi 
that  the  coostitutent  out  of  doors  should  undertake  to  capr 
trol  the  deliberations  of  those  who  constitute  the  repreaenr 
tative  body. 

This  priticiplei  if  correct,  in  the  case  of  a  represent^uvt 
to  the  legislature  of  a  dtate^  equally  applies  in  the  case  of  i 
representative  to  the  general  government ;  and  a  fortiori 
where  the  election  is  not  in  the  primary  assemblies  of  tbe 
people^  but  by  the  representatives  of  the  state  |  ne,  in  die 
electioKi  of  a  senator  of  the  United  States*  For  theae  ha?« 
ing  elected  the  seriator  are  functi  officio  $  and  he  ia  npt  tb( 
representative  of  this  secondary  body,  but  of  the  people  f  an^ 
it  is  from  that  source  that  instructions  must  come  if  they 
are  to  bind.  For  it  would  be  incongruous,  that  instmc- 
tions  should  come  from  the  primary  as&emblies  to  the  re- 
presentative in  one  house  of  congress,  and  from  the  seceo- 
dary  body  to  the  representative  in  another,  which  mi|^t  h^ 
discordant  and  draw  a  different  Way.  But  still  I  recur  t0 
the  principle  which  is  at  the  bottom  of  all  this,  that  the  de- 
liberative body  above  has  an  interest  in  the  free  judgfne«t 
of  all  the  members^  who  ought  not  to  be  supposed  to  come 
thfci-e  ;  not  with  their  ears  in  their  feet,  it  ia  true  to  use  the 
languagfe  of  Aristippus  speaking  of  Dionysius,  but  witk 
their  ears  in  their  pockets ;  or  with  the  papers  in  their  desks* 
It  is  better  that  even  the  interest  of  the  whole  should  be 
mistaken  in  a  particular  case,  than  that  the  advantage  of  I 
free  and  united  delibt-ration  should  be  lost ;  tbe  combined 
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wisdom  of  the  whole  being  controlled  by  the  ideas  of  a 
part,  having  no  opportunity  of  taking  a  near  view  of  the 
question;  and  accompanied  with  such  assistance  as  must 
he  presumed  to  be  derived  from  the  reason  and  deduction 
of  offhers.  And  such  is  the  self-love  of  man,  and  the  de- 
aine  of  present  ease  or  convenience,  that  the  danger  does 
not  arise  from  resisting,  but  from  yielding  to  the  wishes  of 
the  part  by  whom  the  representative  is  immediately  elected ; 
under  the  American  constitutions  particularly,  where  the  in- 
dividual can  aeldom  find  a  temptation  of  honour  or  profit 
to  swerve  from  the  popular  inclination  of  the  moment ;  but 
ID  most  cases  mudt  be  actuated  by  what  he  considers  as  the 
salus  populi  or  good  of  the  whole.  Where  such  sacrifice 
ef  poptdartty  Is  made,  the  prima  facie  evidence  always  is, 
ftat  of   virtue^  it  not  <rf  wisdom. 

Provisions  against  (he  possibility  of  a  representative  con- 
sulting self-interost  contrary  to  his  sense  of  the  general 
good,  m  ;subaer\rience  to  partial  views,  must  be  found,  not 
iathevestvainit  of  instructions,  but  in  the  shortness  of  the 
period  of  his  delegation,  and  the  being  incapable  of  receiv- 
ing appoititA«ents  under  the  govefument,  for  a  period  after 
Ae  expiration  of  his  term.  These  provisions  if  not  in  the 
constitation  can  be  made  by  law. 


^  As  to  the  qualifications  of  the  electors/*  1  BL  Ci>m.  17%. 

I  am  an  advocate  for  the  principle  of  imiversal  suffrage  ; 
for  f  can  see  no  consistency  in  any  limitation,  but  what  is 
^^9ita/ and  respects  age^  and  residence.  But  this  delight- 
fal  principle  of  equality  cannot  be  tolerated  without  endan- 
gefinij  liberty,  unless  the  stays  or  restraints  upon  public  voli- 
tioa  are  proporttonably  powerful;  for  the  mind  of  man  like, 
^  water  of  the  ocean  is  subject  to  sudden  and  great  agita- 
tion. The  breath  of  opinion  like  the  atmosphere  blows  upon 
it,  not  witJi  an  equable  and  steady  breeze  ;  but,  in  flaws  and 
)tlrcteg  wiiRts*    In  proportion  as  the  whole  mass  is  acted  on 
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and  can  be  put  in  motion,  the  waves  are  the  more  tremendoiiK 
The  stays,  or  restraints  are 

'  1.  The  acting  by  representation ;  for,  even  in  a  smal 
state,  where  the  whole  can  convene,  this  is  found  a  great  hd(k 
iand  contributes  to  the  wisdom  of  deliberation.  For  diou^ 
'*  in  a  multitude  of  consellors  there  is  safety,*'  yet  this  is  asl 
in  the  ratio  of  the  number  of  heads,  that  consult,  but  of  ^ 
number  out  of  which  to  select,  and  which  g^ves  the  greater 
chance  of  selecting  men  of  understanding. 

S.  The  division  of  power  in  the  representation ;  the 
law-making,  the  law-eaq>ounding,  and  thelaWi^zecatingpoiF^ 
er.  This  we  have  under  our  Constitution,  in  the  legblaliftf 
bodies,  the  judiciary,  and  the  governor. 

3.  The  subdivison  of  the  law*making  power,  immediate- 
ly emanating  from  the  whole,  and  a  representation  emani^ 
ing  from  the  parts.  This  we  have  in  the  qualified  negative 
of  the  governor,  and  in  the  district  delegates. 

4.  A  subdivision  of  the  representation  from  the  parts, 
in  order  to  produce  deliberatioui  and  obstruct  combinadoa: 
and,  under  this  subdivision,  a  shorter  period  of  revocadtt 
in  one  body  with  a  view  to  secure  MAixy  to  the  voice  of 
the  constituent ;  in  the  odier  a  longer  period,  in  order  ts 
lessen  fear  in  the  delegate  of  licting  according  to  his  ova 
judgment  in  opposition  to  temporary  impulse,  and  popultf 
paroxism :  this  we  have  in  the  two  branches,  the  annuil 
branch,  and  the  quadrennial  senate. 

I  am  not  about  to  write  a  comment  on  onr  constttutionl 
but  it  win  be  seen  that  it  possesses  all  these  restraints 
stays ;  and  venture  to  assert  that  with  the  princijde  of 
versal  suffrage^  its  date  would  be  short  without  them.    F( 
even  where  a  qualification  of  property  is  introdoced  as  a 
and  citizens  of  a  certain  real  estate  only  have  the  rights 
suffrage,  yet  a  government  founded  on  opinion,  is  subject 
internal  commotion,  and  is  with  great  difficulty  preserved  i 
a  state  of  freedom  :  It  tends  to  anarchy  or  monarchy  with  4 
temate  heel  until  it  goes  down  in  despotism. 

Our  executive  springs  wholly  from  the  stock  ;  it  rises  d 
the  basis  of  the  whole  people.    Universal  9uffrag€  raisf^  ift 
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i  tid  in  diu  respect  our  government  is  as  democratic  as  is 
I  jiossiUe  short  of  the  people  exercising  the  executive  power 
i  iunediately  by  themselves  which  in  a  great  community  is 
sBtpracticable.  Nevertheless  we  have  seen  a  struggle  to 
teeak  in  upon  this  part  of  our  constitution  by  the  local  deler 
(pacs,  by  taking  away  the  appointment  of  officers /rom  the 
fnpk  through  the  sUte  represeittative,  and  exercising  it 
ikflMelves. 

The  third  and  intemediate,  the  law  expounding  power, 
is  bat  one  remove  from  the  immediate  appointment  of  the 
whok  people,  and  to  a  qualified  extent,  is  in  the  power  of  the 
parts  in  die  legislative  body. 

AH  this  distribution  is  the  result  of  much  thought  and 
fa^g  experience  in  the  affairs  of  men.  Our  constitution  has 
heett  framed  with  great  deliberation. 

T^  tenure  <^  judicial  office  has  been  a  subject  of  com- 
plaint. The  stay  here  may  support  men  who  ought  to  be 
ffii^laced,  but  there  may  be  occasion  for  it  when  the  attempt 
maf  be  to  bear  down,  and  remove  those  who  ought  not  to  be 
displaced.  The  constitution  is  not  made  for  a  day.  But 
Ae  wiD  of  the  people  ought  at  all  times  to  have  effect.  But 
the  thing  is  to  get  at  the  will  of  the  people ;  and  even  if  they 
ooald  assemble  as  one  man  to  express  their  will,  there  is  such 
a  ihnig  as  rashness  in  a  multitude.  They  would  find  it  ne- 
cessary to  restrain  themselves  by  taking  time  to  deliberate. 
Pdhaps  to  provide  that  in  the  case  of  those  who  administer 
Ifaw  lawa  which  subjects  to  much  odium ;  and  requires  pro- 
portioiiable  fortitude^  it  should  be  necessary  that  in  the  case 
of  a  change  I«v0  thirds  am^ng  thenuehes  should  be  agreedm 

#t  win  be  said  this  is  a  new  idea,  that  the  governor  is  the 
iamedis^ wd  oaly  immediate  representative  of  the  people. 
Is  it  not  the  fact  f  The  local  delegate  is  the  actual  representa* 
live  of  a  district,  and  it  b  in  contemplation  of  law  only  that 
heia  the  representative  of  the  state.  He  is  chosen  annually^ 
because  it  can  conveniently  be  done.  The  governor  is  cho- 
sen mth  the  solemnity  of  a  triennial,  and  general  election. 
He  is  a  representative  elected  with  more  concern,  anil  is  of 
Joofnr  dunuiM*    Ephemeral  productions  in  nature,  are  leas 
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tbe  abi^Qli  >af  a0keBtiiMSi,i:4i9ii  ttioAC  wkieh  are  of  more  Mpm 
•t9eoce  'm  the  acule  of  beitig,  aad  of  greater  loogevity.  IQl 
4iisit  I  metm  to  uadervalae  tbe  local  delegate,  and  virtaali# 
qarenHMtive*  He  may  be  in  fact  llhe  far  miperior  petaonoga) 
hot  it  is  in  A  (political  point  of  view,  and  repreaetittitive  ca{# 
city,  that  Iconaider  the  characters*  Buti  in  proportion  iiip 
4nan  is  removed  frooi  local  Interesta,  hia  horizon  is  ^talargei^ 
and  his  mind  embraces  the  interests  of  the  whole  com'muBilJi^ 
The  local  delegate  is  charged  with  the  accovipiliahment  df 
local  objectSi  and  for  these  lie  is  Uiadar  the  necesaity  ofKsk^ 
^times  of  bartering  his  vote  upon  a  general  question*  At  "sl 
events  he  is  under  the  temptation  «f  doil:ig  it*  The  generri| 
rapreaentative  is  charged  with  the  interests  of  the  ^rhote, 
and  haa  no  local  ofagects  to  accomplish*  In  this  panicnte 
alone,  independent  of  aU  others,  the  ooastiMtion  presents  a 
noble  scheme  of  wisdom,  and  democratic  equality* 

It  is  contemplated  in  the  native  of  ^e  case  that  an  ep- 
|K>sition  of  sentiments  will  arise  between  the  local  detagHfe 
and  the  {general  vepreaentative.  ^As  is  natural  to  the  ha- 
man  mind  it  may  produce  wajAnth,  and  mutuid  aocuaatioos 
4>f  a  mistake  of  ihe  true  interests  of  the  peofde*  Even  a 
contempt  may  be  alleged  and  contumelious  ^xpreflsioif 
adduced  as  a  proof  of  it*  But  it  is  to  the  conduct  that  a  wiss 
people  will  look  for  die  proof  of  ibis*  Does  the  man  ^ht 
their  interests  bynq^leeting  hia  duty?  This  will  be  the  sub* 
ject  of  enquiry  with  ratiomd  men,  when  it  is  to  their  fff^ 
aions,  and  no^  to  their  understandii^*  Nay,  when  fMvt* 
curreace  is  to  this  it  is  a  pn^umption  that  passion  prompts 
the  movers  aiore  thaaTeaaonf  or  that  adU^love  in  acMaae  shap^ 
is  at  the  bottom* 

Certain  it  ia  that  the  whole  body  politic  have  not  th^ 
means  of  information  upon  a  great  tfcale*  it  is  in  coatemr 
platicm  of  .law  oidy  that  they  are  supposed  to  be  infaUiU^ 
and  what^er  the  .people  do  is  right*  Individuals  in  their 
respective  occupations  have  not  ikt  leisure  nor  d>e  lOppoftUf 
ni^  to.iairestigaDe  great  questiaas.  It  is  the  part  of  a 
iaithful  representative,  fo  rrdr^cct  the  rights^  hut  $o  diitnait 
the  impuke^  ^  tbt  /to^f  • 
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Bwc  ibomiM  ali9»y»klBuiiMftiMii  wlMwitt  wUi  to  tiy 
d»eir  bwftd*  at  BdflJmga  cooBtitttlioa^ aod  dn  faaries  at  c«a^ 
•tiwtum*makiiig  wUlnot  be  tutisfiedi  widi  one  tsfl^w  Heac* 
it  is  that  no  comlitittkHi  i9iU  he  Wtiog;  aaddtciv  is  anck  a 
Jhias  ••  a  Aalnt  of  inalability.  A  bone  that  ia  often,  out  of 
joint  i9  not  easily  retaiBed  in  the  socket* 

It  is  M  aaifMD  that  the  people  have  a  rig^  to  diaagt 
their  ccnuitioitiea  i  and  a  wugwty  Goatttttites  the  people ; 
and  the  la^^a  towaxda  a  change  must  hegin  somewhere. 
Hetm^e  $ke  r^ht  of  any  indUTidnal  to  pi opow  a  change.    An 
oath  to  support  the  consdtutian  is  subject  to  ths  eneveise 
oftfaiarig^u  But  though  the  aaHr^aiTuyoirflygiires  the  ri|^ 
'  to  ohaagStYtt  it  supposes  ^A0  vote  o/'tfsrryoM^o&flaim;  and 
therefore  anjr  attempt  to  cjiange  without  having  taken  the  fr^^ 
vious  question,  coDventfcm  or  no  convention,  must  be  contrary 
to  oaA  and  right  hoth«    The  eniting  legidatuve  for  the 
tkn^  being  would  seem  to  be  the  most  capedient  organ  of 
communicadoa  with  respect  to  this  object,  who,  by  wajr  of 
re$oha$ou^  not  law,  for  they  hare  no  anthorityy  could  jla 
HpM  the  ways  and  means  of  taking  die  sense  of  die  people, 
and  this  ought  to  be  by  a  unurersal  vote  of  dm  dtiaens 
qualified  to  yote,  and  not,  by  proposing  the  choice  of  ret> 
prcsentatives  in  a  convention  without  a  vote  by  die  whole 
people  on  the  ^evi^UB  fugethn^    Where  the  sense  of  dm 
secessity  of  a  change  pervades  the  whole  community,  it 
nlty  not  be  attended  at  the  time  widi  an  immediate  convnk 
sion  i  but   where  that  is  not  the  case,  el  may  product  a  chH 
VHur.    For  the  man  who  from  a  surprise  upon  him,  and 
exclusion  in  fiict,  by  defect  of  ways  and  means  of  giving 
I    hkn^  an  opportunity  to  make  his  will  known,  is  not  bound  by 
I   what  is  done,  and  may  resist,  and  it  will  depend  upcm  tha 
I    event  whether  it  shall  be  stiled  a  rtieiUon^  or  a  revoluthtu 
"  The  taking  the  sense  of  the  people  therefore  by  the  signatures, 
letkt  forward  to  the  house,  is  not  fair,  or  safe,  and  ought  not  to 
produce  more  than  the  devising  ways  and  means  to  take  the 
leose  of  the  people*    For  oan  the  executive  authority  do  less 
Aan  to  issue  his  proclamation  against  a  convention  on  any 
<^er  ground,  and  in  case  of  its  taking  place,  callhig  on  the 
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cml  amboritf  and  militia  t$  9upptU9  the  kuarrecticn.   9^ 
would  be  his  duty,  and  oa  his  oath  he  could  not  dispense 
with  it;  and  if  in  this  respect  he  is  not  vigilant,  our  estab- 
lished governments  and  libertjr  will  be  of  shortdoration* 

All  the  greatness  of  man  is  derived  from  his  gregariooft 
nature,  his  love  of  association ;  yet  of  all  things  how  difi- 
cuk  to  retain  him  under  way  form  of  government  but  that 
which  of  all  others  is  the  least  £svoorable  to  his  happincan^ 
and  the  great  improvement  of  his  nature*  Tyranny  in  x 
shape  he  will  have.  It  is  that  which  he  constantly  ei 
against ;  and  most  of  all  hates,  and  fears,  and  yet  aa  if  «»• 
der  the  dominion  of  witchcraft,  he  will  run  into  his  em* 
braces*  This  mighty  giant,  this  monster  feeds  on  hasnan 
flesh ;  and  yet  in  vain  you  warn  against  the  jq^aroachea  tt» 
liisden* 

We  will  suppose  tliat  a  revolution  is  brought  about, 
and  a  new  constitution  is  formed,  with  all  peace  and  qviel* 
ness.  This  constitution  must  want  the  stays,'  the  braces 
of  the  present ;  because  these  very  stays,  or  braces  are  the 
impediments  of  which  complaint  is  made,  and  which  has 
brought  about  the  revoldtion*  WiU  not  that  occur  whidi 
has  always  occurred,  that  the  many  first,  the  few  next,  hot 
in  a  short  time  the  one  will  govern  ?  Is  the  nature  of  mas 
changed  ?  Is  our  airless  elastic?  Or  is  there  a  spirit  in  die 
atmosphere  less  favourable  to  discord,  that  we  should  trust 
ourselves  more  than  ekperience  has  shewn  it  behoved,  wh  A 
man  has  planted  himself  in  all  other  climates  and  countries  f 

It  is  not  the  boy  that  applies  the  flambeau, that  causes 
that  mighty  burning.  'X^^  inflammable  materials  of  the  city 
supply  food.  It  is  in  the  veins  of  die  timber  that  the  latent 
sparks  are  found ;  that  the  flames  are  engendered,  and  burst 
out.  It  requires  no  talents  to  set  a  to¥m  on  fire.  It  is  the* 
work  of  audacity  alone. 

Whence  is  it  that  some  men  have  become  great  upon  the' 
earth  I  Some  by  forming  establishments,  and  doing  good ; 
others  by  the  greatness  of  the  mischief  they  have  accom* 
plished.    Rarely  do  even  the  actors  find  their  account  in 
what  is  done.    Ingratitude  is  in  the  way  of  the  good  man,. 
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jttbd  k  tlie  ceward  of  all  kift  Uboiurt*  Vahk  j^iory  or 
the  love  of  spoil  prompts  the  bad,  but  it  is  in  tbe  nature  of 
things  that  his  own  mind  tormento  him  iit  the  present,  and 
the  revenge,  and  execration  of  mankind  pursues  him  at  tho 

It  behooves  men  to  weigh  well  before  they  begin  a  revo* 
lution*  It  may  terminate  short  of  a  civil  war,  with  great  dis* 
cretson,  and  wise  conduct;  but  a  great  deal  is  put  to  risk* 
Liegislators  have  been  at  all  times  aware  of  the  unstable  dis* 
poaiticm  of  the  multitude,  and  the  use  that  is  made  of  it  by 
ambitious  men*  Solon  exacted  an  oath  6t>m  the  Athenians^ 
BOt  to  change  his  laws,  for  at  least  a  period.  Lycurgus,  of 
the  JLacedemonians  that  they  would  preserve  his  system^ 
until  his  return,  determining  previously  never  to  return*  The . 
legislator  of  the  Jews  an  inspired  lawgiver,  saw,  in  the  nature 
of  his  people,  the  propensity  to  change*  He  denounced  cur* 
•  ses  on  those  who-should  subvert  his  institutions.-—^^  Cursed 
let  them  be  in  their  basket  and  cursed  in  their  store/' 

Executive  patronage  under   our  constitution^  is  thought 
to  put  the  Governor  beyond  the  reach  of  the  people ;  that 
when  he  has  fenced  himself  with  appointments  under  him,  it 
is  difficult,  if  not  impossible  to  prevent  his  re-election*    So 
far  is    this  from  being  the  fact,  that  it  is  his  appointments 
which  give  him  all  his  trouble,  and  lay  the  foundation  of  an 
opposition.     We  need  not  recur  to  a  saying  of  Lewis   14th 
to  flrove  this ;  that  when  he  had  conferred  an  office  or  an  ho- 
nour, ^^  he  made  many  dissatisfied,  and  one  man  ungrateful.'^ 
He  is  ungrateful,  either  because  it  is  the  nature  of  an  obli- 
gation to  produce  ingratitude ;   or  because  the  man  thinks 
himself  injured  in  getting  less  than  his  due*     If  I  am  to  ad- 
minister a  government,  and  wish  a  continuance  in  office,  or 
to  escape  enmities,  let  me  have  no  appoiotltients  in  my  gift* 
It  is  invidious  to  select  the  qualified,  or  bestow  emoluments. 
What  a  host  does  not  a  Governor  raise  up  against  himself, 
in  the  exercise  of  such  a  trusty  there  can  be  but  one  man  in 
many  appointed  to  office  i  and  yet  all,  or  most  expect  offices* 
So  blind  is  self-love  that  few  men  suspect  their  incapacity, 
or  call  in  question  their  desert. 

I  will  not  say  ;  it  would  be   unjust  to  say  that  there  are 
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not  cases  where  the  disapprobation  of  an  citctutitre  ni^a 
may  not  spring  from  the  purest  motives  of  disii^terested  pi 
triotism.  But  I  mean  only  to  illustrate  this  point  that,  tf 
power  of  conferring  oiEces  carries  With  it  more  to  affect  tha 
to  protect ;  and  this  depending  on  the  nature  of  things  vfht 
so  many  are  to  expect  and  so  few  to  receive. 

It  is  evidently  the  general  understanding  of  sdiwho  ol 
serve  the  springs  of  action  in  political  characters,  that  thd 
antipathies  have  their  origin  in  something  personal.  TW 
may  be  true  of  those  who  obtain  a  leading  in  political  aSatil 
But  doubtless  there  will  always  be  a  mass  acted  on  by  evet 
one  of  these  to  an  extent  proportioned  to  his  influence,  mA 
with  whom  there  is  no  intrinsic  motive*  or  principle,  of  dil 
>appointment,  or  hope.  Nevertheless  it  is  still  the  pique  H 
disappointed  ambition  that  in  most  cases  gives  the  first  ifll 
pulse  to  a  warm  agitator  who  sets  the  public  mind  in  mi> 
tion.  Through  whom  is  the  voice  of  the  people  legitinaatel} 
known  immediately  f  only  through  the  governor.  For  h 
alone  is  chosen  by  the  whole  people.  And  this  is  the  greal 
glory  of  our  constitution  that  .the  whole  executive  authoril) 
emanates  immediately  from  the  Vhole  body  of  the  people 
and  who,  through  this  organ,  at  the  same  time,  have  an  imrne- 
dtate  though  qualified  volition  in  the  legislative  capacity.  I 
is  this  and  the  principle  of  universal  sufflrage,  that  renderl 
our  constitution  as  perfectly  democratic  as  the  nature  of  a  go- 
vernment, by  representation,  will  adroit. 

Through  the  Governor  every  taxable  is  actually  rtprc» 
sented ;  but  through  the  county  delegate  virtualh/j  and  h 
contemplation  of  law  only.  Is  the  fractionof  a  county  repre- 
sented at  all  but  through  the  Governor  i  It  is  but  through 
him  that  it  can  be  represented  equally.  It  is  not  possible  tfl 
have  it  otherwise  while  the  representation  is  by  districts.  And 
is  it  practicable  to  elect  in  all  cases  by  a  general  state  ticket? 

But  change  the  state  representative,  and  let  what  would 
seem  to  be  the  will  of  the  county  delegates  prevail.  This  is 
all  fair.  Bringing  it  to  the  test  at  once.  The  only  question 
now  wili  be,  are  the  people  sure  that  the  county  delegates  i«- 
der stand  their  true  interest^  and  cure  right  ? 

I  will  be  asked,  wha(  is  a  democracy  f^lt^ikt  my  defini- 
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Ijp  from  a  ^eec^  put  into  the  mouth  of  Pericles,  by  Thu- 
qrdides.  It  is  to  the  Athenian  people.  "  This  our  govern- 
ment is  called  a  democracy,  because,  in  the  administration,  it 
h^tdi  respect,  not  to  a  few,  but  to  the  multitude  :  a  democracy ; 
v4iarei3B«  though  there  be  an  equality  amongst  all  men,  in 
point  of  law,  for  their  private  controversies  ;  yet  in  conferring 
of  lUgnities  (^e  mm  is  preferred  before  another  to  a  public 
dbarge ;  and  that^  according  to  the  reputation,  not  of  his  pow- 
er, bat  9f  his  virtue;  and  is  not  put  back  through  thepover- 
9,Qr  tlie  obscurity  Qf  his  perspn,  as  long  as  he  can  do  service 
to  the  €Oa\|xionwealtb*  And  we  live  not  only  free-  in  tht*  ad- 
^ftiijiisdutiaQ  pf  the  state  ;  but  also,  one  with  another,  void  of 
|caloa»y  towards  each  other  in  our  daily  course  of  life;  not 
qfended  at  any  man  for  following  his  own  humour,  nor  cast- 
ing on  any  .mai^  censure  or  sour  looks,  which  though  they  be 
Dopoaishment,  yet  they  grieve:  so  that  converging  one  with 
^ther,  for  the  priyate,  without  offence,  we  stand  chiefly  in 
fear  to  tra^gress  against  the  public  ;  and  are  able  always  to 
k  obedient  to  those  that  govern,  and  to  the  laws ;  and  prin- 
cipaUj  tp  such  laws,  as  are  written  for  punishment  against 
jqury;  au^  such  unwritten  as  bring  undeniable  shame  to 
the  trm^^ciiftsor.''     Hob's  translation  of  Thucyd  ides. 

This  definition  or  description,  of  a  practical  democracy, 
is  drawn  from  rc^  life.  It  is"  in  the  mouth  of  Pericles,  a 
oan  of  business;  a  sapient  statesman  ;  who  had  been  bred 
^dhom  in  a  democracy;  versed  in  its  affairs,  and  knew  its 
ernfo,  and  its  excellencies.  One  thing  is  remarkable,  that  a 
particniar  excellence  which  he  notices,  is  the  freedom  of 
^inipn.  Where  a  government  is  founded  on  opinion,  it  is 
Qf  the  essence  of  its  preservation,  that  opinion  be  free.  It 
is  not  enough  that  no  inquisitioi:\;*exists ;  that  no  lettre  dc 
OKhet  can  issue;  but  that  no  man  shall,  attempt  to  frown 
another  out  of  \\is  cxcercise  of  private  judgment.  Is  it  de- 
mocraicy  to  depounce  a  man  in  a  paper,  because  he  thinks 
differently  on  a  measure  of  government  with  the  editor  ?  It 
is  tyranny ;  and  the  man  who  can  do  this  without  reason, 
or  moderation,  is  a  tyrant,  and  would  suppress  the  right 
of  private  judgment,  if  he  had  the  power.  I  distinguish 
liecween  stricture,  and  abuse.  AH  depends  upon  the  man- 
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uer  and  the  toleradon.  A  man  is  not  always  a  deseilR 
from  just  politics,  because  he  cannot  agree  iwith  me  in 
opinion,  on  a  particular  subject.  Mutual  toleration  and 
forbearance,  in  our  sentiments,  with  i^egard  to  the  legality.* 
or  expedience  of  measures,  is  the  soul  of  democracy*  It 
is  that  which  distinguishes  it  from  despotism,  as  polilM 
inanners  the  fine  gentleman  in  polished  life ;  in  civilized  so* 
ciety.  In  a  despotic  country,  it  is  the  boot,  or  the  thumb- 
screw or  the  cord,  that  brings  a  man  to  reason ;  at  least  the 
wheel  and  the  pulley  are  used  for  this  purpose.  What 
better  in  a  republic  where  a  man  is  this  day  a  patriot,  and  the 
next  day  a  traitor,  at  the  whim  of  him  who  bestows  the  ap| 
pellation  i  In  the  livid  dens  of  despotism,  state  prisons  axe 
|he  seminaries  of  submissive  citizens.  In  a  democracy, 
shall  terror  issue  from  lamp*black,  and  patriotism  be  put 
down  under  the  name  of  opposition.  When  a  man  frowns 
upon  me  because  I  have  dissented  from  him  in  opinion,  on 
political  matter,  I  discover  clearly  the  grade  of  his  political 
standing  and  improvement. 

But  it  will  be  said,  are  not  your  democrats,  all  noisy,  vo- 
ciferous, intolerant  and  of  a  persecuting  spirit  I  I  say  such 
are  not  democrats ;  they  are  spurious,  and  usurp  thet^ame.  In 
a  government  founded  on  opinion,  nothing  ought  to  be  a  re- 
proach, that  is  the  exercise  of  private  judgment.  It  is  sub- 
versive of  the  essence  of  liberty.  A  frown  h  the  shadow  of 
force,  and  he  that  uses  the  one,  would  have  recourse  to  tht 
other. 

These  observations  allude  to  what  is  practical  in  demo** 
cracy,  and  cannot  be  eatablishsd  or  prohibited  by  the  laws ; 
but  constitutethe  manners  which  a  democratic  government 
inculcates,  and  is  calculated  to  produce  ;  and  it  will  be  ob- 
servable, that  there  is  a  great  deal  of  this  among  the  body 
of  the  people,  who  have  been  accustomed  to  liberty.  It  is 
chiefly  amongst  the  young  in  the  world,  or  young  in  the  couU' 
try,  that  the  contrary  spirit  shews  itself.  I  am  amongst 
those  who  carry  my  ideas  in  favour  of  the  naturalisation  of 
foreigners,  perhaps  too  far.  I  am  for  excercising  the  rights 
of  hospitality  to  them,  to  all  extent  at  once ;  making  them 
citizens,  and  giving  them  the  right  of  sffurage,  and  even  o^ 

Digitized  by  VjOC, 


Law  MiBCELLANiti*  109 

{ice,  the  moment  they  set  a  foot  upon  the  shore.     For  I 
cannot  see  on  what  ground,  we  can  justify  a  refusal.    But  I 
do  not  mean  to  discuss  this  point  at  present*     I  introduce  it  to 
shew  that  I  am  liberal  in  my  notions,  with  regard  to  the  pri- 
vileg^es  of  foreigners*     But  I  admit,  that  it  takes  some  time 
)Co  give  them  correct  ideas  of  the  limits*  of  liberty.     It  is,  I 
believe,  a  saying  of  the  Grand  Pensionary,  De  Wit,  of  Hol- 
land, that  ^  it  takes  a  man  half  an  age  to  enjoy  liberty,  before 
he  can  know  how  to  use  it.'*  Nevertheless,  I  cannot  see  the 
inexpediency  of  admitting  to  a  vote,  the  emigrant  that  comes 
amongst  us,  the  first  day  he  presents  himself.     He  will  be 
instructed  by  those  that  have  been  here  before  him.     He 
must  take  his  ticket  from  some  one.— Is  the  ocean  afraid  of 
the  rivers  ?     Even  when  they  come  turbid  with  the  swell  of 
the    mountains  i  The  sea  clarifies,  or   they  are  lost  in  it* 
Who  complains,  out  at  sea,  of  a  spring  flood  muddying  the 
Waters  ?    This  ought  to  be  a  lesson,  at  the  same  time,  to 
emigrants,  that  they  **u8e  their  liberty,  so  as  not  abusing  it.** 
It  is  a  strange  thing  to  see  a  man  come  in  the  other  day,  un- 
dertake to  set  all  right ;  and  to  denounce  men  of  age  and 
high  standing,  as  guilty  of  defection.     But  what  good  is  there 
in  the  world  without  an  alloy  of  evil  ?    What  exercise  of 
right  without  abuse  ?    If  I  am  wrong,  it  is  the  excess  of  libe- 
rality. 

But  I  find  another  principle  in  the  oration  of  Pcf  icles,  in 
the  justness  of  which,  I  am  more  confident.  That  is,  the 
equal  right  of  office  to  all  the  citizens.  As  the  greater  con- 
tains the  less,  this  involves  the  right  of  vote.  The  only  fuo* 
Ufication  of  which  I  can  have  any  idea,  as  justifiable,  is  that 
of  age  ;  and  I  should  have  no  objection  to  see  this  restrict- 
ed to  a  greater  age  than  that  of  21, — say  45  years.  At  thia 
time  men  cease  to  be  fit  for  the  militia,  or  other  ministerial 
services.  Let  them  then  become  legislators,  and  have  the 
right  of  vote  in  making  Amw,  or  chusing  those  that  represent 
in  making  them.  This  would  take  off  a  great  deal  of  wild- 
fire in  our  elections,  and  it  would  keep  away  vain  young  men 
from  our  public  councils. 

What  absurdity  does  the  idea  of  a  qualification  of  proper*. 
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Xy  involve !  It  unhinges  the  ideas  of  the  ancient  republic£i9||l|^ 
that  it  was  honoursd>le  to  have  enriched  the  republic,  im|||  to 
Remain  poor  themselves.  To  be  wise,  a  man  must  be  Achi 
No,  but  to  be  honest,  he  must  have  an  setate.  But  in  geM 
ting  this  estate,  he  may  have  been  a  rogue.  *  In  general,  be 
must,  in  sonae  measure,  have  neglected  the  improvement  gfi 
his  mind.  At  least,  it  does  not  follow,  that  in  proportion  a# 
a  man  is  poor,  he* is  not  to  be  trusted.  They  are  frequently 
the  most  generous  souls  who  have  amassed  little  wealth ;  c[4t 
the  conjtrary  the  most  ignoble,  who  have  acquired  great  prot 
perty.  The  man  that  has  set  his  heart  on  riches^  is  lost  to 
benevolence,  and  public  spirit.  In  the  possession  of  offiodi 
lie  is  thinking  of  what  cai^be  made  by  it.  ^^  Nothing  can  IjiF 
great,''  says  the  stoic  philosopher,  Epictetes,  ^^  the  contemfi 
pf  which  is  great*  It  is  great  to  despise  riches.  These  can^ 
not  therefore  be  great  J^^ 

But  how  can  we  measure  the  value  of  property,  and  fix 
the  criterion  ?  Shall  it  be  real  property,  a  freehold  i  Is  my  acx« 
worth  more  than  yours  f  Shall  I  have  but  an  equal  rijght  ?  What 
lu'ethe  drawbacks  upon  my  estate  i  My  debts  an4  credits  2 
It  is  the  aurpluB  that  makes  my  property,  even  in  the  case  of 
the  substantial,  fund  of  freehold.  B;Ut  property  is  not  the 
only  stake.  Person  and  character^  are  aukes.  Every  man 
that  has  a  head  has  a  stake.  There  is  no  proportioning  i^ 
In  what  is  impracticable  we  can  have  no  election.  It  is  there* 
fore  an  excellent  principle,  of  our  excellent  constitution,  that 
all  men  have  ^n  equal  right  of  suffrage^  undanegual  right  of 
efjice* 

I  should  not  like  to  live  in  a  republic  where  a  man  muat 
be  worth  so  much,  to  have  equal  rights  \  even  could  it  6e  as* 
certained  what  I  am  worth  ;  which,  as  I  have  said,  is  vsn-r 
practicable.  How  many  men  have  I  passed  in  life,  less  in- 
dustrious than  myself,  and  yet  richer*  They  have  had  bet- 
ierluck,  as  we  express  it ;  or  they  have  been  more  .selfish,  , 
and  kept  what  they  got.  Can  a  man  that  is  looking  at  the 
^tars,  mind  what  is  under  his  feet  ?  We  read  of  mo^t 
of  the  great  statesmen  of  antiquity,  and  virtuous  heroes,  that 
they  were  poor*    It  ie  no  uncommon  thing  to  fiad  it  added 
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IjkJU  they  themselves  were  buried,  or  their  childfeli  fedncilted 
at  the  public  expence*  The  love  of  scietice  ;  and  the  love  of 
tfie  public  is  at  variance  with  attention  to  private  emolument* 
Siall  it  then  be  disreputable  in  a  republic  to  be  poor  i  Ifthall 
it  operate  as  a  crime  and  disqualify  from  xhi  noblest  func-" 
Jtion  in  society,  the  enacting  laws  ? 

But  it  is  not  so  much,  in  the  extension  of  the  right  of 
suffrage,  as  in  a  delicate  and  just  use  of  it,  that  the  demO« 
eratic  character  consists.  Will  you  see  an  uptight  citizeil 
practise  unfairness  in  an  election ;  go  upon  the  ground  to 
canvass  for  himself^  unless  in  the  case  of  a  ministerial  of- 
-fice  f  and  even  in  this,  with  great  caution  and  forbearance* 
Will  you  see  him  substitute  or  change  ai  ticket?  much  less 
introduce  and  obtaiti  a  vote  for  an  unqualified  individual  i 
ho  upright  man  was  ever  capable  of  this.  It  is  with  the  ari* 
Btocracy  or  ambitious  men  that  these  arts  are  practised* 
They  count  it  robbery  to  be  stinted  at  an  equal  vote| 
tmd  think  it  no  injustice  to  make  themselves  whole  by\ak« 
ing  a  plurality  by  whatever  means  in  their  power.  This 
is  all  a  usurpation  'of  the  sovereign  authority ;  and  in  some 
republics  has  been  punished  with  death.  In  countries 
where  th^  government  is  a  frtnid  upon  the  people^  and  thi 
right  of  suffrage  where  it  even  partially  exists,  is  but  a  name ; 
St  may  be  thought  innocent  to  deceive,  and  .to  slur  our 
votes.  For  it  is  a  buying  and  selling  throughout.  The  can- 
didate buys  the  vote,  and  has  in  the  mean  time  sold  him- 
self. He  is  oftentimes  purchased,  and  paid  in  advance,  and 
bribes  with  a  part  of  the  money  that  he  gets.  Not  so  in 
this  heaven  of  liberty,  where  other  stars  glitter,  where 
other  suns  and  moons  arise  ;  this  beautiful  world  of  liber- 
ty, in  these  states.  Perdition  on  the  man  that  saps  its  foun- 
dation with  intention ;  forgiveness,  but  reformation  of  er- 
ror, to  him  who  destroys  it  by  mistake.  And  yet  these 
last  are  more  to  be  dreaded  than  the  former.  At  least  as 
much  ;  because  the  error  of  opinion  is  equally  fatal,  though 
Originating  from  a  different  principle  of  the  mind,  and  often- 
times founded  in  virtue. 

Who  ever  saw  a  good  citizen  keep  an  open  house  at  an 
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elecdon  for  a.  place  in  the  legislative  body  I  He  is  too  po^ 
says  one.    He  is  poor  because  he  is  honest.     At  lea^^s« 
ing  poor,  he  is  honest.     I  have  seen  open  houses  ke]21n  % 
republic ;  and  private  friendship,  or  personal  safety  has  som^ 
times  stood  in  the  way  of  my  endeavours  to  bring  the  pert 
sons  to  account.     But  disapprobation,  and  a  portion  of  coQ| 
tempt  has  invariably  attached  itself  to  the  transaction.  WlM 
nian  can  set  the  world  right  ?     The  greatest  self-denial  it 
obliged  to  yield    sometimes    to    personal    considerationst 
Hence  it  is,  that  I  have  often  been  silent  when  I  saw  fraucL 
and  unfairness  before  my  eyes.     Fraud  in  elections  is  at  th^ 
root  of  all  wickedness  in  the  government  of  a  republic.    Jm 
man  of  just  pride  would  scorn  the  meanness  of  succeeding^ 
by  a  trick  ;  a  man  of  proper  sense  would  know,  that  in  the. 
nature  of  things,  no  good   can  come  of  elevation  obtainel 
by  such  means.     Success  by  fraud,  will  never  prosper.    All 
men  despise  cheating  at  cards,  or  other  games.     He  is  turn* 
ed  out  of  company  ihsit  is  found  guilty  of  it.     And  shall  we 
restrain  our  indignation ;  or  can  we  withhold  our  contempt 
when  an  individual  is  found  cheating,  not  at  a  game  of  chance 
or  skill  amongst  idle  men  ;  but  in  the  serious  business  of  real 
life,  and  the  disposition  of  our  lives,  characters  and  fortunes  ? 
I  pledge  myself  no  good  man  is  guilty  of  this ;  at  least  those 
guilty  of  it  are  not  good  men.     They  are  not  true  brothers ; 
real  masons.    They  have  been  made  at  a  false  lodge  ;  and 
will  not  be  acknowledged.     Thus  it  must  be  seen,  I  found 
republicanism  in  virtue;  that  is  in  truth,  honour,  justice, in- 
tegrity, reason,  moderation ;  civility,  but  firmness  and  forti- 
tude in  the  support  of  right :  quarter  to  error  of  opinion ; 
and  the  aberrations  of  the  heart ;  but  death  to  ambition, 
and  the  vain  desire  of  honour,  without  just  pretension ;  and 
death  to  all  knavery,  and  meditated  hostility  to  the  rights  qf 

PlfTU 

Digressing  a  little,  or  rather  returning  to  w^hat  I  have 
said  on  the  first  point,  the  right  of  naturalization,  I  admit 
that  emigrants  come  when  they  will,  are  likely  to  be  in  op* 
position  to  the  existing  government,  or  rather,  administra- 
tion.   This  depends  upon  natural  principles.    The  govern- 
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m^nts  of  £uropie  are  most  of  them  oppressive,  and  it  is  oppres- 
sion that  drives,  in  most  instances,  the  inhabitant  from  amongst 
them.    The  poor  or  the  most  enterprising  arc  those  that  emi- 
grate. They  have  been  in  the  habit  of  thinking  of  a  reform,  in 
the  state  of  things  in  that.country,  from  which  they  come ;  it  is 
^m^taral  for  the^  to  think  that  a  little  touch  of  their  hand  may 
be  still  necessary  here.     Did  you  ever  know  a  new  physician 
'  called  in  that  would  not  be  disposed  to  alter  the  prescription, 
or  to  add  to   it?  What  occasion  for  him,  if  there  was  not 
sontiething  to  be  added,  or  retrenchment  made  ?  Or  how  can 
he  shew  himself,  but  in  changing  the  medicines  or  the  regi- 
,^^en.     Extremes  beget  extremes   in  opinions,  as  well  as  in 
conduct.     The  extreme  of  government,  where  he  has  been,, 
leads  to  licentiousness  in  his  ideas  of  liberty,  now  where  he 
is. 

Besides  it  is  in  this  revolution  of  administration,  if  he 
is  an  ambitious  man,  that  he  finds  his  best  chance  of  ascend- 
ing.    He  is  therefore  a  demagogue  before  be  becomes  a  pat- 
riots    I  acquiesce,  therefore,  in  the  policy  of  our  constitu- 
tion, and  our  laws,  which  prescribe  a  kind  of  mental  quaran* 
tine  to  the  foreigner ;  though  I  incline  to  the  generosity  of 
those  who  think  it  utinecessary,  and  that  such  a  great  body 
of  people  have  nothing  to  fear  from  the  annual  influx  of  a 
few  characters,  that  may  for  some  time,  carry  with  them  more 
sail  than  ballast.     We  had  half  Europe  with  us,  in  our  re- 
volution. We  had  all  Ireland,  the  officers  of  government  ex- 
cepted, and  even  some  of  these.     I  therefore,  do  not  like  to 
see  an  Irishman  obliged  to  perform  a  quarantine  of  the  in- 
tellect.    I  think  it  contributes  to  sour  his  temper,  and  to  fix 
a  prejudice  against  the  administration,  under  which   the  li- 
mitation has  been  introduced.     However,  this  may  be  more 
splendid  in  theory  than  safe  in  experience,  and  I« submit  to 
the  policy  that  has  been  adopted  until  the  constituted  autho- 
rities, shall  think  proper  to  regulate  it  otherwise.    In  the 
•  mean  time,  if  this  book  should  be  read  by  any  foreigner  of' 
high  parts,  and.  spirit,  I  would  recommend  it  to  him  to  sus- 
pend his  judgment  upon  men  and  things,  until  he  has  exam- 
ined well,  the  ground  upon  which  he  stands :  to  repress  am- 
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bition  and  the  desire  of  office,  until  unAughtv  it  comes  ti 
him,  during  which  time  he  may  have  become  quaUBpi  0 
discharge  it;  and  will  have  had  an  opportunity  of  fiimEgooc 
what  he  will  finally  discover,  that  the  best  men  are  the 
moderate. 

Intemperance  of  mind,  or  manner  in  a  foreigner, 
colour  to  the  imputation,  that  all  are  incendiaries.      It 
comes  therefore,  a  matter  of  discretion,  and  just  pradencf, 
on  his  part,  to  be  cautious  in  coming  forward  to  take  a  leal 
in  politics,  until  he  has  well  examined  the  field  of  contro- 
versy.    But  because  foreigners  may  abuse  .the  privilege,  I 
would  not  '.'xdude  them  by  a  law,  did  the  matter  restw 
first  principles.     I  should  think  myself  justifiable  in  exdu^ 
ing  from  my  society,  and  the  government  I  had  formed,  die 
inhabitants  of  another  planet,  could  they  come  from  thence ; 
because  I  do  not  know  the  kind  of  nature  they  are  of  ;    but 
men  of  this  earth,  of  similar  forms,  and  of  like  passions  witk 
ourselves,  what  have  I  to  fear  from  them  ?     What  right  hate 
we  to  exclude  them  ?    We  are  not  bom  for  ourselves  ;    aor 
did  we    achieve  the    revolution    for  ourselves   only.    Wc 
fought  the  cause  of  all  mankind  ;  and  the  good  and  great  c^ 
all  mankind  wished  weU  to  us  in  the  contest.     With  what 
anxiety  did  we  look  to  Europe,  for  assistance.     We  derived 
assistance  even  from  the  good  will  of  nations.     It  is  an  ad- 
vantage to  have  a  popular  cause  in  a  war.     Have  we  a  right 
to  shut  ourselves  up  in  our  shell,  and  call  the  society  we  have 
formed,  pur  own  exclusively  ?     Suppose  we  had  a  right  to 
the  goverment  exclusively,  have  we  a  right  to  the  soil  ?  That 
is  ours,  subject  to  the  right  of  all  mankind.     Pre-occupancy 
can  give  a  right,  but  to  a  small  portion  of  the  soil  to  any  in- 
dividual*    To  as  much  only  as  is  reasonably  necessary  for 
his  subsistence.     All  the  remainder  is  a  surplus,  and  liaUe 
to  be  claimed  by  the  emigrant.     If  he  cannot  get  his  right 
under  the  great  charter  of  nature,  without  coming  within  the 
sphere  of  ouf  government,  and  we  hinder  him  to  establish  a 
society  for  himself  within  ours,  why  abridge  him  even  for  a 
moment;  of  the  rights,  immunities,  and  privileges  of  that 
which  we  have  instituted  ? 
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«  Of  the  King's  Prerogative."     I  Bl.  Com.  246. 

Is  there  any  thing  in  the  nature  of  a  prerogative  under 
►ur  commonweahh  ?     Unquestionably  there  is  ;  and, 

1st.  In  contemplation  of  law  xhet people  cannot  be  consi- 
lered  as  having  done  wrong.  Id  quod  sibi  populus  consti- 
tuit,  jus  est.  It  is  lawful  and  right  whatever  the  people  or- 
dain* But  occasional  representatives  may  do  wrong.  For 
they  may  transgress  the  constitution.  But  the  only  remedy 
is  the  not  delegating  them  again  ;  and  sending  others  who 
will  repeal  the  act  by  which  they  had  so  transgressed  ;    but, 

f?  2d.  It  is  provided  by  the  constitution,  Art.  9.  ',  10.  that 
**  no  man's  property  shall  be  taken,  or  applied  to  public  use 
iwithout  the  consent  of  his  representailve,  and  without  just 
compensation  being  made.''  And  this  implies  that  the  pro- 
perty of  an  individual  may  be  taken  away  by  law  for  a  pub- 
lic purpose,  the  commonwealth  making  just  compensation* 
This  comes  under  the  head  of  prerogative  ;  for  no  individu- 
al can  do  this.  The  property  cannot  be  taken  away  directly  ; 
so  neither,  I  apprehend,  can  it  be  taken  away  indirecthj  ;  and 
the  claim  of  ^>  priority  in  a  payment  of  debts,  cannot  exist 
under  our  constitution.  For  it  is  in  fact  taking  away  a  man^s 
property  who  has  a  right  to  be  paid  first ;  and  to  give  this 
right  of  taking  to  the  commonwealth  where  nothing  will  be 
left  to  discharge  the  debt  due  to  the  individual.  In  England 
a  priority  of  payment,  in  the  case  of  the  king  had  some  rea- 
son to  support  it,  under  feudal  policy,  according  to  the  arti- 
ficial structure  of  the  system  ;  but  none  under  our  common- 
wealth, where  the  people  in  whom  the  government  is,  may 
tax  themselves  ad  libitum  for  its  support.  There  is  no  ne- 
cessity ;  and,  there  can  be  no  right  to  alleviate  the  public 
burthens  at  the  expence  of  a  citizen,  confiscating  his  debt,  * 
by  giving  a  priority  to  the  commonweath.  There  can  be  no 
necessity ;  for  taxes  can  be  laid  and  raised  commensurate 

'  with  the  public  exigencies  ;  and  bonds  with  sufficient  securi- 
ty taken  from  official  functionaries  to  secure  luties  to  be  per- 
fbrmed  or  dues  to  be  collected.     There  cannot  be  in  the  na- 
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ture  of  the  case  a  just  compensatioa  but  the  debt  itself  wlikdi 
will  be  its  own  measure,  and  this  would  amount  to  i 
more  than  the  taking  with  one  haad  and  paying  with  t 
which  would  be  an  absurdity.     But ; 

3d*  It  is  the  nature  of  a  prerogative  of  the  common^- 
wealth,  that  it  cannot  be  9ued;    or  at  least  this  will  not    tej 
permitted,  but,  sub  modo,  and  by  special  law.     The  cofli 
monwealth  cannot  be  sued ;  .which  though  it  may  seem   aa 
unreasonable  thing,  yet  the  carrying  a  judgment  against  the 
slate  into  eiFcxt,  by  compulsory  process,  constitutes  the  diffi* 
culty  inthe  wayof  permittii^a  suit  to  be  instituted  in  tbip 
first  instance.  For  in  the  case  of  executory  process  there  ca| 
be  no  writ  to  take  a  corporate  body^  and  the  inexpediency  Os 
permitting  a  levy  on  the  public  funds,  money  in  the  treason 
ry,  or  lots  on  which  the  public  buildings  are  erected,  is  such^ 
as  in  the  opinion  of   the   legislature  to  prohibit  it*     Hence 
no  general  law  enabliifg  a  creditor  of  the  state  to  sue  ;  and 
unless  by  law  specially  provided,  and  given  in  the  particulnir 
instance,  it,  has  notbeen  done  ;  and  this  must  be  considered^ 
rather  with  a  view  to  inform  the  conscience  of  the   legisla- 
ture who  will  do  right,  and  not  as,  ex  adverso  suing  to  % 
judgment*    Laws  have  passed  in  some  instances  giving  leave 
to  individuals  to  bring  suit ;  but  this  not  under  the  idea  that 
in  case  of  del)t  or  damages  found,  execution  should  issue ; 
but  that  the  state  should  satisfy ;  and  in  a  case  of  real  estate^ 
direct  possession  to  be  delivered*     For  it  must  be  understood 
that  there  shall  be  a  saving  of  the  principle,  that  in  contem- 
plation of  law,  the  commonwealth  should  be  supposed  to  ha^c 
done  gfo  wrong.    It  is  in  order  to  ascertain  what  is  right, 
that  such  legal  process  is  instituted  and  enquiry  made ;  But, 

4th,  The  not  being  boand  by  prescription  of  time  is  a 
prerogative  which  our  commonwealth  posesses,  unless  when 
it  is  not  taken  away  by  particular  statutes ;  and  in  no  case, 
for  an  offence  of  malum  in  se,  is  it  taken  away*  At  any 
length  of  time  the.  prosecution  of  the*offender,  for  felony  or 
misdemeanor,  may  be  taken  up*     But, 

5th,  The  nonpayment  of  costs  is  kiso  r  prerogative  of  the 
commonwealth,  so  that  in  the  case  of  an  acquittal  on  an  in^ 
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^etment  or  informatiolk  no  costs  are  allowed  to  Ae  defendant, 
whatever  may  be  the  expencea  to  which  he  may  have  been 
put ;  bm^he  ia  left  to  recover  of  the  prosecntor,  where  tfiere 
is  one  ;  but  if  net,  the  matter  havmgp  been  taken  np  at  the 
instance  of  the  attorney  for  the  commooweakh ;  or  the  court 
igM^recting  it ;  or  the  court  binding  over  to  an&wer  for  a  charge^ 
^me  has  no  remedy ;  for  the  cammamoeabh  does  not  patf  roartc* 
I  return. to  say  a  few  words  on  the  head  of  preseriptioft' 
of  time  not  running  against  the  commonweslth,  to  shew  that 
it  is  not  unreatonable  that  it  should  be  so  in  the  case  of 
crimtnai ppoeeedinffs*  For  statutes  of  Knutation  are  founded 
jBfin  the  policy  of  quieting  posessioos  in  a  esse  of  real  estate^ 
and  of  preventing  suits  in  the  case  of  personal  actions.  But 
«fttiU  more,  in  the  prestemfition^  that,  in  the  case  of  debt,  or  ae« 
sount,  payment  has  been  made,  when  a  creditor,  within  a 
yeasoaable  time,  hath  not  made  a  demand  ;  and  in  case  of 
trespass  called  for  satisfafCtion  or  brought  suit.  In  the  case 
of  real  estate  the  presumption  is  that  a  grant  has  been  made  ; 
or  that  the  claimant  has  relmquisliied  or  abandoned.  It  is 
for  the  security  of  improvident  individuais,  that  there  should 
be  a  limitation  of  time,  because  the  evidence  of  title  may  be 
tost  or  of  money  paid,  or  satisfaction  made*  But  in  the  case 
of  an  offence  against  the  public,  the  presumption  is  that  the 
evidence  basnet  existed,  and  the  fact  come  to  light  as  aflfect* 
tng  the  wrong-doer. 

Iv  the  case  of  priority  of  payment,  I  will  also  add  that^ 
following  the  prerogative  of  the  crown  in  England  a  prefe- 
rence was  c^ven  at  an  early  period,  here,  as  appears  by  acts 
af  assembly  that  are  noted  as  expired,  or  repealed,  or  a|ippn- 
ed.  These  are  so  early  as  1705;,  1710,  and  1764,  &c. 
entitled  acts,  ^^  for  giving  priority  of  payment  to  the  inhabi- 
tants of  the  government ;  or  directing  the  order  of  payment 
of  debts  of  persons  deceased,  &c.  That  of  1764  which  gave 
a  preference  to  the  commonwealth,  after  physical  and  fimeraL 
expenceS)  has  been  supplied  by  that  of  19th  Ap.  '94,  by 
which  debts  due  to  the  commonwealth  shall  be  last  paid. 
This  is  precisely  as  it  ought  to  be,  not  because  the  common- 
W«rith  has  a  broad  back ;  but  because  the  whole  peopte  have. 

Digitized  by  VjOOQIC 


118  LAw'MiscEiLANisar* 

a  right  to  postptme  themselves.  But  the  right  to  pr0er  them- 
selves is  more  questionable;  and  as  respects  debts  du|||fe> 
fore  the  act,  it  cannot  be  done  consistent  with  the  conSb^ 
tion.  Udder  2l  general  \Ayr^  and  which  bears  upon  debts  to 
arbe^'and  a  parte  post,  it  is  equal.  In  this  point  of  view,  the 
whole  may  have  a  right  to  prefer  themselves,  beca^use  evei|| 
constituent  has  in  contemplation  of  law  given  his  assenflP 
But  as  there  never  can  be  any  necessity  for  such  a  general 
act,  I  do  not  approve  of  it.  , 

In  the  case  of  the  U.  S.  there  is  no  such /rr^f  01  j-aliv^,  un- 
less given  by  the  constitution.  It  is  inferred  from  it  under 
the  head  of  making  all  laws  necessary*  The  government  of| 
the  union  is  invested  with  the  power,  ^^  to  pay  the  de6ts  and 
provide  for  die  common  safety ;  to  raise  and  support  armies;., 
to  provide  and  maintain  a  navy ;  and  to  make  all  laws  wbick 
shall  be  necessary  and  proper  for  carrying  into  execution, 
these  and  other  powers*'^  The  right  to  give  a  priority  of  pay- 
ment as  to  debts  due  to  the  U.  S*  is  claimed  under  this 
clause.  It  had  been  taken  under  sundry  acts  of  the  national 
legislature,  in  certain  cases,  from  an  early  period,  after  die 
adoption  of  the  constitution.  But  by  an  act  of  the  3d  March, 
'9r  this  prerogatiye  is  carried  to  an  e^ual  extent,  or  greater 
^an,  by  the  prerogative  of  England  it  has  been  done.  See 
the  reasoning  of  the  counsel,  and  the  decision  of  the  court 
2d.  Cranch,  358.  And  yet  it  is  a  provision  of  the  federal 
constitution.  Art.  7  of  amendments,  that  *^  private  property 
ahall  not  betaken  for  a  public  use  without  a  just  compensa* 
tionJ^^  If  our  reasoning  is  correct  with  regard  to  the  power 
of  thtt- commonwealth  of  this  state,  a  fortiori,  it  must  hold  in 
the  case  of  the  U.  S.  under  a  dubiotis  construction  of  the  clause 
of  necessity. 

The  right  of  prosecution  is  ranked  as  a  prerogative  of 
the  crown  ;  and  may  also  be  considered  as  a  prero^tive  of 
the  Qpmmonwealth ;  so  that  a  felony  cannot  be  compounded; 
and  the  right  of  pardon  may  also  be  considered  in  that 
light :  thes^  and  many  other  powers  and  privileges  also, 
which  can  only  be  vested  in  the  body  politic  :  and  exercised 
)»y  the  legislative  or  executive  authority;  but  J  shall  not sio^ 
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tke  these  as  they  would  be  numeroul.  In  judickJ  trials  it, 
lH^be  ranked  as  a  prerogative  of  the  commonwealth,  that 
iHfrale  of  the  courts  it  shall  have  a  preference  in  the  order 
of%earingi  but  this  extends  only  to  criminal  case$  ;  and  not 
to  those  .actions  where  the  state  is  a  party  in  chili  odt 
^ittobe. 
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NOTES  0J> 
BLACKSTONE'S  COMM£NTAIlI£8, 


• 


POINTING  OUT  VARIATIONS  IN  THE  LAW  OF  PENNSTLVAHEA 
VROM  THE  COMMON  AND  STATUTE  LAW  OF  £NGLA]r% 
W^TH    OTHER    MATTERS    OF    A    GENERAL  NATURE. 


"  In  the  beginning  of  the  world,  we  are  informed  by  holy  writi 
<*  the  all-bountiful  creator,  gave  to  man  «  dominion  orcr  al!  tbi 
«  earth :  and  overthe  fish  of  the  sea,  and  over  the  fowl  of  the  idi{ 
"  and  over  every  living  thing  that  moveth  upon  the  earth.***  Tbii 
^  is  the  only  true  and  solid  foundation  of  man's  domJDioD  over  eK« 
<<tenial  things,  whatever  airy  metafkhysical  notions  may  bai« 
<<been  started  by  £uiciful  writers  upon  this  subject."  U  BL 
Com.  2. 

It  is  an  objection  to  the  theory  of  this  commentator  thst 
the  authority  of  the  legislator  of  the  Jews  is  not  unixfer* 
sally  acknowledged. 

With  such  therefore  who  do  not  acknowledge  this  autho- 
rity, the  dominion  of  man  over  the  earthy  and  all  that  it  con- 
tains, must  be  established  on  other  evidence*  It  may  be  asked 
then,  may  it  not  be,  established  by  the  light  of  nature^  dis- 
tinct from  revelation;  or  in  other  words,  placed  on  the 
foimdation  of  the  laws  of  nature  themselves. 

However  this  very  great  commentator  may  sneer  at  the 
"  airy  metaphysical  notions  of  fanciful  writers  on  the  sub- 
ject,'* it  will  be  but  a  narrow  foundation  to  all  the  world,  to 
place  it  on  the  authox-ity  of  Moses  alone. 

*Gen.  1.  28. 
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IVhat  lerw  of  nature  can  give  this  domintoii  ?  What  can 
be  the  evidence  ofitf  His  superiority  over  all  other  animals 
and  the  having  the  power  to  eubdue  them^  is  all  the  evidence 
that  can  be  derived  from  the  light  of  nature^  And  this  evi- 
dence  is  sufficient ;  far  power  gives  dominion,  and  is  the  t<ftf- 
gpia  rittio  of  it.  As  between  men  and  other  animals,  it  may 
be  put  upon  the  ground  of  mutual  benefit ;  but  except  in 
the  case  of  the  dog^  the  benefit  would  seem  to  be  all  on  the 
aide  of  man*  The  dog,  of  every  species,  seems  by  his  at- 
tachment  to  man^  and  by  the  mutual  interest  of  both,  to  be 
associated  with  man ;  but  it  is  as  subservient,  to  which  con- 
dition, he  seems  willing  to  submit,  that  their  mutual  inte- 
rest can  exist.  In  fact,  supposing  a  mutual  benefit  to  exist 
on  the  side*  of  any  other  animal  from  his  association  with 
man,  it  can  only  be  under  the  idea,  and  on  the  actual  ground 
of  subserviency  to  this  the  lord  of  the ,  creation.  But  can 
his  rtght  not  only  to  the  services  of  these  animals,  but  to 
their  lives  be  shewn  by  the  tight^  or  be  derived  from  a 
l^rw  of  nature  P  the  carnivorous  teeth  of  man,  may  be  re- 
curred to  as  the  same  evidence  which  nature  exhibits  in  the 
brutal  creation.  Beast  devours  beast;  and  fish  and  fowl, 
even  those  that  have  not  teeth,  prey  upon  the  inferior,  or  in 
other  words  the  weaker  as  a  law  of  their  nature. 

But  as  between  men,  and  those  whom  he  can  subdue  of 
his  awn  species  what  is  the  law  of  nature.  All  respect  their 
peculiar  species^  but  it  is  confined  to  animals  of  the  same 
species.  For  though  dog  will  not  eat  dog^  as  the  proverb  is^ 
yet  he  i^  hostile  to  the  fox,  which  is  not  far  removed  from 
his  kind ;  perhaps  not  farther  than  man  is  in  many  instances 
from  man* 

But  though  it  may  not  be  a  law  of  nature  that  men 
should  devour  such  as  are  in^  the  shape  of  men,  yet  what 
hiaders  to  compel  their  services  if  they  have  it  in  their 
<  power ;  more  especially  if  at  least  one  side  is  benefitted  by  it, 
which  is  disputed.  For  the  holder  of  a  slave  is  said  by 
moralists  to  be  equally  injured  by  the  holding,  with  the  slave 
himself.  Bat  this  leads  to  a  disquisition  into  which  I  shall 
not  enter.  I  shall  confine  myself  to  consider  the  sovereigntv 

Q 
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of  man  ov^the  infmimate  .crofUioD  oir  ^he  tiiMh  it^^   ^ 
this  right  pf  d^miniw  tb^e  48  »a9ie  evsd^^ee,  ^^ve.J 
fuumaia,  in  frvour  of  such  as  Gukiir«|te  -tll^  9mh\; 
it  is  ainelionited  or  made  jsoce  product^e,  ^jr  ith^e  f^Hl  ( 
<lflbour  of  auch.    But  as  ^to  savfig^s  wjb^  4fH»f^  au^tivalBe 
aoil,  or  sustain  thiemselves  to  ipuch  'ex^t,  by  ^thi^  *: 
they  are  in  the  same  isUuailli^Q  as  to  tbis^vid^aise  of 
vrith , the  beasts.  f 

.  Tills  leads  to  the  question  as  sto  ^he  right  ipf  m^n^ba- 
tv^een  themaelves,.  with  regard  to  portiona  of  tbe\e^nj|»  1  hmm 
discussed  both  this  and  the  preceding  question  elsevhevfit^ 
and  irhioh  discussion  I  shoU  s|iv.e  n^ysj^f  trouble  by  iaaen^ 
ing  heire.  {t  is  froivi  a  m^call^y  entitleil  Gazette  PaU^ 
cations.  It  jcompr^henda  al^P^om^  thoughts  wiih  regard  i^ 
.the  discovery  of  a  soil,  9^  giviiig.sQme  priority  .of  cMfla- 

*'*'  T^E  right  of  Great  Britain  to  the  soilof  HQvXh'Afm^ 
rica,  founded  on  the  first  discovery  of  xh^  CQ93t,  howeimr 
Justin  its  nature,  yet  was  limited  in  its  extent,  t^  thexig^  jof 
the  natives,  and  .the  .right  of  o^r  MtioA9*  l^hfi  rif^t  «tf 
the  natives  has  been  g;enerally  supposed  wt  to  limit  but  ex- 
clude all  others,  for  .theiaiv  of  ilature  .vesta^tbe  soil  in  -it^ 
first  occupant,  and  these  from  the  earUeat  tiiu^s  hwl  powirmnc^t 
the  country.  But  shall  a  few  tribes  thinly  scattered4>ver  an 
immense  continent  retain  possession  of  it,  while  other  paita 
of  the  globe  are  overcharged  with  inhabitants  ? 

To  set  this  matter  in  a  clear  point  of  view,  wp  ahaU  txr 
vert  to  the  origin  of  that  right  which  all  men  have,  in  CQmr 
mon  with  each  other,  to  the  eardi,.the  water  andathe  air^ 
and  this  we  shall  find  in  the  extensive  grant  to  the  first  pum^ 
and  in  them  equally  to  all  their  descendants.  This  grant  is 
recorded  in  the  first  chapter  and  the  first  book  of  the  sacred 
law ;  And  God  blessed  them^  and  God  aaidunto  them,  be  fruUs- 
Jul  and  multiply  and  replenish  thjt  earth,  and  subdue  it  /  ami 
fume  dominion  over  th^fishofthe  sea,  and  over  thefotwl  nf  thf 
air,  and  over  every  living  thing  that  moveth  upon  the  earth* 
The  words  of  this  grant  convey  no  right  of  primogenitiiiwi^ 
or  any  othet-  right  by  which  one  man  may  occU|ty  a  I'ar^r 
portion  of  the  soil  than  his  neighbour ;  f<ur  rights  of  this  kmdl 
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'«re  the  establi^maitsof  cml-policy^and  can  htve  no  place 
ttetw^en  individiials  in  a stiate  of  nature;  or  between  differ- 
flftt  nations,  who  are' in  a  state  of  nature ;  with  relatiou.to  each 
odser*  The  uneqUaldtatribution  of  the  soil^  wouki  diaap- 
]M)iittthe  manifeat  intention  of  the  grant,  wliich  waa  to  peo« 
oie  ntid  im{>rove  ^e  earth  r  for  it  is  unfinvon^le  to  popula* 
Son  that  soeiettea  or  individuals  ahould  possess  a  greater 
quantity  of  soil  than  is  necessary  fortheir  own  snbsiatenicei 

To  apply^tbma  the*  aborigines  or  natire  Indians  of  Ame«- 
rica :  Shall'  these  tribes,  inferior  in  number  to  perbaps^  one 
twentteth  of  the  inhabitants  of  £ttrope,  possess  ten  times  the 
tmritory  ^  It  will  be  said  that  their  manner  of  life  mdkes  a 
g(reliter  qulsntity^of  soil  necessary.  They  live  by  huntings 
k'  amd  though  their  tribes  are  thinly  scattered  over  the  conti- 
.xient,  yet'tfle  wftote  is  no  more  than  stzficient  for  a  hunting 
ground';  nay,  with  even  this  extent  of  country  their  subsist- 
ence isf  precAribus,  and  they  frequently  experience  the '  seve- 
rest rag;e  of  femine,  wben  the  wild  animals  that  make  their 
fbod  ails  retwfered  scarce,  or  have  withdrawn  to  a  different 
fcfrest  o^the^  counfry;  But  do  the  laws  of  revelation  or  of 
xtfature  leave'  every  man'  at  liberty  to  use  what  manner  of 
life  he  pteHsfeaf    This  will  deserve  some  consideration. 

Rfofe  the  fall,' the   earth  spontaneously  brought  forth 
every  herb  and  every-  tree  for  the  use  of  man,  and  we  may 
reasonably  presume,  that  wiiiiout  cuhivation  it  would  then 
8U]^rt  alarg^  nunvber  of  inhabitants  than  it  can  at  present 
Wtth  the  utntfDStlaboilr  we  are  aUe  to  bestow  upon  it.    In  this 
state  of  thtogs  it  was  net  necessary  to  exercise  the  arts^of  in^ 
dustry ;  but  when  the  curse  attendant  on  the  lapse  of  Adam, 
"glanced  aslopcrupt>n  the  ground,'*  and  it  became  sterile,  the 
cultivation  of  it'was  enjoined  on  man,  not  only  as  his  punish- 
noaeat,  but  as  ndw  the  only  means  by  which  he  could  support 
Mmself,'  and  comply  with  the  conditions  of  the  grant,  '-^  re- 
pltnish 'the  earth  and  subdue  it.    The   Lord  God  sent  him 
(lihe  first  mati)  forth  froai  the  garden  of  £deni»  to  till  the 
gMmnd*'' 

I  acknowledge  in  the  eariy  times  the  cultivation  of  the 
eMhwas  not  so  immediately  enjoined  as  necessary ;  for  the 
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(tvtr  mhabitants  might  Hve  by  patturagc,  and  for  some  mpmcm 
of  time  posterior  to  the  general  deluge,  when  the  flci^  4^ 
animals  was  given  to  the  use  of  man,  they  might  subsim  t^ 
hunting ;  but  on  the  closer  settlements  of  fanrilies  and  ndb* 
lions,  this  manner  of  life  becaihe  impossible  to  one,  witfao«N 
engrossing  more  territory  than  could  be  spared  to  anoth«a| 
«nd  as  all  could  not  subsist  in  this  manner,  no  one  had  a  rig^ 
fo  claim  it  as  an  exclusive  privilege. 

The  law  of  nature,  where  the  law  of  revelation  i«  noit 
known,  sufficiently  enjoins  on  every  man  that  he  contract  imm 
claim  of  soil  to  equal  bounds,  and  pursue  that  manner  ofiife 
which  is  most  consistent  with  the  general  popidation  of  tim 
earth,  and  die  increase  of  happiness  to  mankind  c     and  xft 
will  easily  appear  that  the  mode  of  life  by  pasturage  or  huAta 
ing,  requires  a  more  extensive  territory  than  by  agricukuref 
and  at  the  sam^  time  from  the  very  circumstance  of  thin  and 
scattered  settlements  in  that  state,  the  powers  of  genius  axw 
inactive,  the  arts  and  sciences  remain  unknown,  and  man  con« 
tiaues  to  be  an  animal  differing  in  nothing  but  in  shape  frona 
the  beasts  of  prey  that  roam  upon  the  mountain.    The  life 
of  these  is  therefore  not  human ;  for  it  is  abhorrent  fixyna 
the  way  of  life  which  God  and  nature  points  out  as  the  life 
of  man.    *^  The  Lord  God  sent  him  forth  to  tiU  the  ground  s^ 
and  conunon  reason  has  discovered  that  from  the  goodneaa 
and  benevolence  apparent  in  the  whole  creation,  and  from 
that  provision  made  abundantly  for  every  creatuie,  it  must 
be  most  agreeable  to  the  Creator  that  the  earth  be  8t<»^ 
with  inhabitants ;  and  that  in  order  to  this  end^ta  way  of 
life  be  chosen  in  which  individuals  or  particular  aai^lotia 
may  subsist  with  the  least  extent  of  territory. 

The  aborigines  of  this  continent  can  therefore  have  bat* 
small  pretence  to  a  soil  which  they  have  never  cultivatedb 
The  most  they  can  with  justice  claim,  is  a  right  to  those 
spots  of  ground  where  their  wigwams  have  been  planted^ 
and  to  so  much  of  the  soil  around  them  as  may  be  neceaauy 
to  produce  grain  to  support  them,  their  families,  in  towns  up* 
on  the  coast,  or  in  the  inland  country,  where  they  have  inha* 
bited.    Perhaps  they  may  have  somp  priority  of  right  tO  < 
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JSopy  a  dtiferent  eoimtfy,  sbould  it  be  their  choice  to  change 
the  maation  where  former  circumstances  may  have  |riace4 
them. 

The  coiitinent  of  North-<America  may  therefore  on  the 
first  discovery  of  the  coast,  by  any  civilian  European  na« 
licmybe  considered  as,  the  greater  part  of  it,  a  vacant  country* 
suid  liable  to  become  the  property  of  those  who  should  take 
tiie  trouble  to  possess  it*  Nevertheless  I  do  not  mean 
to  justify  the  waging  an  unnecessary  war  against  the  na*  ^ 
tsves,  or  the  extirpation  of  them  altogether  i  but  yet  I  would 
justify  encroaRihmettt  on  the  tlerrritory  claimed  by  them,  un« 
til  they  are  reduced  to  smaller  bounds,  and  under  Ae  necea^ 
•ity  of  changing  their  unpolished  and  ferocious  state  of  life^ 
^.  lor  fixed  habitations  and  the  arts  of  agriculture.  At  the 
same -time  I  think  it  still  adviseable  to  purchase  from  them,  ' 
if  it  may  be  done  conveniently ;  because  it  is  a  dictate  of 
hamanity  to  decline  insisting  on  the  full  extent  of  any  claim 
of  property,  if  it  may  involve  the  shedding  of  the  blood  of 
those,  who  though  sunk  beneath  the  dignity  of  human  nature, 
yet  bear  the  name  and  arc  seen  in  the  shape  of  men* 

From  the  whcde  of  this  reasoning  it  will  be  evident,  that 
the  right  of  Great- Britain  to  the  soil  of  this  continent,  in 
consequence  of  the  first  discovery  of  the  coast,  was  limited 
by  the  rights  of  the  aborigines  or  native  Indians  foimd  upon 
it,  but  it  was  limited  in  a  small  degree,  and  the  greater  part 
of  this  immense  territory  was  dien  in  strict  view  of  revealed 
mid  of  natural  law,  without  an  owner  or  inhabitant* 

Thei^ight  of  Great- Britainto  the  soil  of  North- America, 
limited  by  the  right  of  the  natives,  was  also  limited  by 
the  right  of  other  nations*  The  terms  of  the  grant 
made  to  Adam^  and  renewed  to  Noah,  equally  embraced  the 
whole  of  their  descendents*  The  earth  lay  in  comihon,  and 
the  occupancy  of  a  portion  of  the  soil,  was  that  alone  which 
.gav«  to  individuals  an  exclusive  right  to  hold  it*  We  must 
restrict  the  right  of  occupancy  to  a  moderate  portion  of  the 
soil,  because  it  is  inconsistent  with  the  original  condition  and 
express  purpose  of  the  grant,  that  an  individual,  or  a  nation 
.^KM^^ossess  a  more  extenmve  tract  of  country,  than  is  ne- ' 
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qpssaiy  foniftir  pamiciikir  substetmioe*  I  hovenmrdoubrlMib 
that  a  nation  greatlf  popidous^  whuse  nmnbers  OTeretmrgiii 
«  the  soil,  have  a  ri|;ht'  to  demand  territory  from  a  nattcoA  ai^j 
pos&esftio&'of:  a)  soil  eqaatly*  fertHe,  and  ksfr  abcHUidiiig  wid» 
itdiaWtait€8*^  t 

Fromnlfe  position  ^ich  we  ba?e  eotaUbhed^thart  ir  Ut 
tkeoccopancy  of  a  poMfioti' of  the  soik  necessary  fsr  BwbsiMH 
OAce,  that  alone  gfives  a  right  to  hold- it,  it  will*  foUow  tlnr  tin* 
cireumstaticas  of'liaving^  first  risritiftVa  CDuntry  cannot  give  m 
right  to  axvy  gfeatei*' portion  ofuhe  territory  than  is  nepimaaiyi 
for  subsistence;  andnotindeed^to*  any  portion  "of  it,  uiileM^ 
the  visitant  remains  to  occupy  and  dwell  upon  it.  Perbnpn* 
ir  may  confer  a  priority  of  right  to  occupy  the  soil :  while  itic 
shall  be  unoccupied  l^  aniy  other  visitant*  ■ 

We  shall  be  sensible  of  thiS'if  advettiag*  to'  the  eaaijr^ 
emigrations,  we  consider  that  it  would  be  absunl  in  Jnfdietk* 
the  eldest  son   of  Noah,  wandering  westwards*  from  thoi 
mountains  of  Armema,  where  the  ark  rested,  to  have  ad«> 
vanced  a  claim  to  two  or  three  countriea,  because  in  his  * 
way  of  life  by  pasturage  or  hunting,  he  had  first  passed' 
the  mountains,  or  first  visited  their  boundaries* 

The  right  of  discovery  was  unknown  in  term  or  idem  to' 
the  early  ages,  and  it  came  first'  into  view  on  liie  modem  - 
improvements  in  the  art  of  navigation,  when  several  of'  the- 
sovereigns  and  states  of  Europe  fiitted  out  vessels  to  expfat«t 
the  seas,  and  to  make  discoveries.^    The  expence  anddabour 
of  the  enterprize,  wotdd  seem  to  give  a  right  to  the  soil  ofir 
that  continent  or  idand  which  they  had  discovered*;    Bst  it 
may  be  said  that  an  exclusive  right  of  this  kind  would  ha* 
unfavourable  to  the  settlement   of  that  country,  and  tfaere«- 
fore  could  have  no  place  even  amongst  the  sovereigns  andk- 
states  of  Europe,  who  by  tacit  and  implied  consent  had  sub* 
mitted  to  it.     Much  less  coiild  it  have  a  place  amongst  the 
claims  of  other  nations  of  the  world,  who  in  no  way^  by  di- 
rect assent  or  implication,  had  come  to  such  agreements    la- 
the mean  time  it  will  appear'fromr  history,  that  the  dsiinof^ 
right,  foumSed  oh  the  first  diseoVery  of  the- coast,  wasiisnrped 
by  several  of  the  sovereigns  and  states  of  Enrope,  rasker 
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ftr  tucoq^Mful  in  Mfitfliticais  of  ^is  Mture^ 
I  fAmSmcAtBimad  Butah»g^m  to  haiire;p9^ivl  no  g^gt^dte^ikfi  • 
;  ibtia«f  Briftam,  foModeadxwfeberfira^  discoFeiyof  &«baati«|i 

•Ae'Biitdi.toak  fiosMaMonof  the  countsy^f  New-Ytorkv  aod 
iheSvedescc^f  £e«8»ybrania.  No-st^te^ir  induiri^ttgloa^ 
l»!faMK  vcgwilled  iti  tfor  »o  e^f^skc^y^ef^ex^g^  or^iAom 
«f  a  aati€ui^.iH:  of  itny  \fAwfA\k$Xj  cfm  g»¥e  a  ri^^t  wbkh  in 
ffx>tfld  dtfoiit  -l^e  end  hik  view  .by  the  jCrealor, 
U(tM>tb$*jeaftb  he  fully  stocked  with  inhabimalt* 
To  this  gremt  end,  every  chkvd  md  iintUiltiqo  of  a  pMftial 
.  «&dire  Qiight  to  be  aobordinate.  The  claim  therefore  of 
■he  first  adventureTB  could  with  justice  only  be  to  so  much  of 
rW  soil,  as  they  themselves  immediately  should  occupy, 
flid  pfaui^  and  setde  mth  inhabitants.— These  things  may  be 
laid  pfammbly ;  bpt  it  is  to  be  considered  that  from  the  heart 
of  Asia  where  man  was  first  planted,  it  was  an  easy  thing 
ta  emigrate  and  discover  new  countries*  Hence  it  is  that  a. 
fret^e  of  rij^ht,  from  the  first  discovery  of  a  country, 
would,  in  thQae*eady.a9Bs,  have  been  ^ain,.and  we  hear  no- 
tfaiog  of  it.  But  when  the  whole  eastern  continent,  and  the 
Ttlwrif  nf  the  coast  had 'been  visited  and  planted,  it  became 
tRobject.0f  the^imUtatpy^df  man,  and  reM(}uired  much.aagA* 
ciiyY'fottkade,  and  .pevsevexan^- to  explore  the  ocean,  and 
effect  Atseoveri«s.  It  was  .at  the  same  time  an  affair  .of  no 
small  expeneeto  fit-out  vessels  for  the  voyage!. 

Forjiiiese  reasons  naturikl  Justice  would  seem  to  .give  to 
Ae  adventurers  not  only  a  priority  of  right  to  occupy  a 
aewly  discovered  country,  but  also  a  rsgiit  to  demand 
from  others  some  consideration  ia  Services  or  money  for 
admission  to  it. 

The  only  reason  to  be  urged  against  the  claim  from  dia^ 
covcryis,  that  it  is  not  favourable  to  tlie  population  of  the 
earth  that  individuals,  on  any  pretence,  whatsoever,  should 
hoU  a  greater  portion  of  the  soil,  than  is  necessary  for  their 
particular  subsistence.  But  it  is  to  be  considered,  that  it 
is  favourable  to  population,  because  It  is  unfavourable  to  the 
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discovery  of  unknown  regions  of  the*  earthy  that  the 
vidual  who  by  much  labour  and  expence  hadi  effected  tki 


discovery,  shall  nevertheless  enjoy  no  advantage  res 
from  his  ingenuity  and  enterprise,  but  a  priority  or  rig^ 
to  occupy  an  equal  portion  of  the  soil  widi  him  who,  iti 
by  the  information  of  the  first  navigator,  shall  come  to-  ad^ 
tie  on  it.  The  best  argument  in  fiivour  of  the  right  of  a 
first  discoverer,  will  therefore  be,  that  by  giving  dae  a» 
couragement  to  men  who  shall  search  the  globe  liy  sea  saidl 
land,  and  discover  new  soil,  the  whole  earth  willbecoaM  pa»» 
pled,^  and  it  seems  to  be  the  will  of  the  Creator,  tiiat  the  wholes 
earth  be  stocked  with  inhabitants.  .  % 


1 


^  Tenant,  in  dower  ia  where  the  husband  of  a  woman,  is  seized 

<*  of  ail  estate  of  inheritance  and  dies ;  in  this  case  the  wife  shall 

' «  have  the  third  part  of  all  the  lands  and  tenements  whereof  he 

«  was  seized  at  any  time  during  the  coverture,  to  hold  to  herself 

«  for  the  term  of  Rer  natural  life."    3  Bl.  Com.  1 39. 

With  respect  to  dower,  the  act  of  Peimsylrnua,  of  tT94k 
adopts  the  quantum  allowed  by  the  Gommon  law  where  thcfit' 
is  a  widow  and  lawful  issue,  viau  one  diird  of  the  real  estats 
fot  and  during  her  natural  li£e ;  but  in  the  case  where  there  ia» 
a  widow  and  no  lawful  issue  diere  is  a  different  inrovisioiiu 
Sec.  4.  ^^  If  the  intestate  shall  leave  a  widow,  and  no  lawful 
issue,  the  said  widow  shall  have  one  moiety  or  half  part  of 
the  real  estate,  including  the  mansion  house,  during  her  natun 
ral  life,  except  in  cases,  where,  in  the  judgment  of  the  Or*. 
phan'a  court  the  estate  cannot  with  pro|Hricty  be  divided  ji 
and  in  that  case  she  shall  have  and  receive  the  rents  andprMij 
fits  of  one  moiety  of  the  real  estate  during  her  natural  life.'' 

And  concerning  ^^  the  manner  in  which  a  woman  is  to  bt^ 
endowed,"  by  the  same  act,  Sec.  22,  it  is  provided,  that  uponf 
petition  presented  to  the  justices  of  the  Orphan's  court  of  theC' 
county  iu  which  the  lands  lie,  by  the  widow  or  by  any  of  the 
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«liildfeii  of  die  intestate,  or  gaardian,  or  next  friends,  if  im* 
der  age,  the  justices  are  empowered  to  appoint  seven  or  more 
persons,  indifferently  chosen,  on  behalf  aritt  with  consent  of 
the  paorties,  or  where  the  parties  cannot  agree,  to  award  an 
ioquest  to  mai^e  partition ;  according  to  the  purport  and  troe 
meamng  of  the  act. 

These  persons  having  made  the  inquisition  are  to  make 
m  return  of  it  to  the  justices  who  are  impowered  then  to 
give  judgment,  that  the  partition  thereby  made  do  remain 
firm  and  stable  for  ever* 

But,  where  the  estate,  &c«  cannot  be  divided  without 
prqudice  or  spoiling  the  whole,  die  said  seven  or  more  per* 
•ons,  or  the  ssud  inquest  as  the  case  may  be,  shall  make  a 
ll^just  appraisement  thereof  to  the  Orphans  Court.  After  this, 
but  not  otherwise,  the  court  may  order  the  whole  to  the 
eldest  son,  or  any  of  the  other  sons  successively  if  they  ne- 
l^ect  or  refuse ;  if  no  son,  or  all  neglect  or  refuse,  to  the  eld* 
cat  dau^ter,  &c«  in  the  same  manner,  he,  she  or  they,  or  some 
friend  legally  authorised,  paying  to  the  other  children  their  . 
oqual  and  proportionable  part  of  the  true  value  of  the  estate, 
according  to  the  ^praisement. 

But  where  the  widow  is  living,  and  the  whole  premisea 
are  so  adjudged,  she  shall  not  be  entitled  to  the  sum  at 
which  her  share  is  valued,  but  the  sum  and  the  interest  shall 
remain  charged  upon  the  premises,  the  child  to  whom  the 
'  estate  has  been  so  adjudged  to  pay  the  interest  annually  to 
the  modier  during  her  natural  life,  in  lieu, and  in  full  satis- 
faction  for  her  dower  at  common  law. 

The  law  of  Pennsylvania  is  different  from  that  of  England^ 
as  to  the  way  in  which  a  femme  covert  may  be  barred  of  her 
dower,  by  levying  a  fine^  or  suffering  a  recovery  of  the 
lands  during  her  coverture ;  but  which  with  us  depends  up- 
an  an  act  of  assemMy  of  24  Feb.  1 770,  whieb  is  by  appearing 
*^  before  one  of  the  judges  of  the  supreme  court,  or  before 
ai^r  justice  of  the  county  court  of  common  pleas,  of  and  for 
dK  county  where  the  estate  conveyed  lies,  and  to  acknow- 
]adjg;e  the  conveyance,  the  wife  being  examined  separate  and 

R 
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apart  from  her  httslnmd,''  &c*  Whether  tUt  regpedi  the 
lands  of  the  femme  in  her  own  right  before  marriage  ^mt 
her  right  of  dower  acquired  in  the  huaband's  estate  by  iaea 
marriage  had  been  distinguished ;  but  it  haa^beeni 
ed  by  the  supreme  court  with  a  refeiUKe  to  both*  F^mi 
see  1  Bin.  470* 


"  How  dower  may  be  barred  or  prevented."  II  Bl.  Com  1 36. 

THE  question  of  a  devise  ghen  in  Sen  of  thwer  and  cAr 
enjoyment  of  the  devise,  and  which  might  be  ooostnied  am 
acceptance  barring  dower  was  considered  by  the  court  te-k 
the  case  of  Webb  and  wife,  v.  Evans,  reported  1  Bia.  5M^ 
in  which  I  am  represented  as  concurring^*  I  coocuived  !■ 
holding  it  under  adoisement,  but  not  in  giving  judgment ;  lm( 
dissented  in  my  mind  from  the  opinion  of  Yeates  md  Smilh 
justices,  and  during  the  vacation  had  drawn  up  my  reasons  | 
to  be  delivered  at  the  subsequent  term ;  but  judgsient  an  the 
mean  time  being  entered  on  the  opinion  of  these  judges ; 
or  in  some  way  it  happened  that  I  had  not  an  opposiniuty. 
It  was  not  material,  as  my  dissent  would  not  have  altered 
the  decision  of  the  court.  Nor  did  I  dissent  so  miKh  from 
the  hw  generally  as  laid  down,  Imt  in  die  appKeaticm  of  it 
to  the  particular  case. 

But  what  I  take  to  be  a  very  oMterial  alteratioa  of  Ae 
common  lawhy  oy^  act  of  assembly  of  the  4th  Ainil,  1797^ 
was  not  noticed  in  the  opinion  as  reported  of  the  court; 
and  for  that  reason  I  subjoin  my  note.  It  is  the  cMnnssis 
law  ^^  that  where  a  devise  is  expressed  to  be  given  In  Men 
and  satisfaction  of  dower ;  or  where  that  is  the  dear  and 
manifest  intention  of  the  testator,  the  wife  shall  not  hnvn 
both,  but  shall  have  her  choice."  Harg.  Co.  Litt.  d6<».  By 
our  act  it  shall  be  taken  to  be  in  lieu  of  dower  unkss  ssK 
pressed  to  the  contrary.  My  note  on  the  case,  as  drawn  up 
was  as  follows. 
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^^  It  U  impotslUe  for  me  to  entertaki  any  doubt  in  this 
of  the  testator's  inteotion,  which  was  that  the  devises 
under  the  will  should  be  in  Itea  of  dower.    The  strongest 
eircuoMtaoce  against  this,  it  the  Umtting  the  use  of  part  of 
the  messuage,  mai  providing  her  with  firewood,  and  keeping 
horse  and  cow,  8cc.  to  the  time  during  which  she  shall  re* 
main  a  widow ;  which  might  lead  to  the  conclusion  that 
afaould  she  marry,  she  might  determine  this  enjoyment  un« 
der  the  will  and  recur  to  her  dower*     And  I  will  admit, 
that   I  know  of  nothing  on  principle   to  hinder   this ;  for 
though  the  right  of  dower  accrues  on  the  death  of  the  hus- 
band, it  is  not  necessary  that  the  claim  be  made  on  the 
icsLtik  t  and  certain  enjo3rments  may  be  given,  and  used  in 
lieu  of  a  suspension  of  the  claim ;  but  it  would  not  seem  to 
me  that  this  eonld  be  the  meaning  of  the  testator  here.  But 
that  he  limited  these    enjoyments  during  widowhood,  in 
coitttderation  diat  on  marriage  even  should  that  happen  im- 
mediately on  his  decease  she  would  have  at  least  four  years 
and  eight  months  before  the  eldest  son  came  of  age  to  en- 
joy die  whole,  and  dispose  of  the  issues ;  and  seven  years 
more  ta  enjoy  the  one  hidf,  before  the  youngest  son  was  of 
age,  and  after  these  sons  both  came  of  age,   if  married, 
she  woidd  have  a  husband   to  take  her   with    him;  ot 
having  had  the  issnes  far  so  long  a  time,  she  could  pro- 
vide for  herself  and  him  both.     It  is  true  she  would  have 
had  to  provide  in  the  mean  time  for  the  maintenance  and 
edueatimi  of  the  children ;  but  the  eldest  son,  who  would 
at  the  death  pf  the  testator  have  been  turned  of  sixteen, 
could  have  been  no  charge,  on  either  of  these  accounts,  but 
mu^  have  been  worth  wages  at  work  on  the  plantation.  The 
seoe«l  son  turned  of  nine  years,  could  not  have  been  long, 
a  burdien,  but  on  the  contrary  soon  worth  more  than  his 
BMnntenance  and  education :  such  education  as  the  testator's 
grade  of  education  himself,  must  lead  us  to  presume  he  con- 
templated. 

The  legacies  to  the  three  dauj^ters  were  not  payable,  but 
lespecuvely  as  they  should  arrive  at  the  age  of  eighteen 
years.    The  eldest  then  of  the  age  of  thirteen,  and  some 
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months ;  so  that  there  would  have  been  the  use  of  her  Itgwcf 
j^  150  for  near  diree  years  before  she  came  of  ag^,  and  alM; 
/oS  her  own  services,  which  considering  the  situAkm  in  fifty 
of  the  testator,  and  the  customs  of  the  country,  must  ha^ 
exceeded  her  support.    The  same  could  not  he  said  witbM^ 
gard*  to  the  two  youngest  who  had  the  like  legacies ;  but  ^ 
were  of  the  ages  of  not  more  than  four  and  two  years* 
the  inventory  of  the  personal  estate,  exchisive,  as  I  Qndci^» 
atand  it,  of  what  was  specially  devised  to  herself,  for  thoQf^ 
ahe  b  directed  to  appraise  the  perscmal  estate,  and  to  take4t 
«t  a  moderate  valuation,  and  oat  of  it  to  pay  legacies,  yet  fae 
could  not  mean  that  it  should  be -necessary  to  appraise  wkat 
was  specifically  left  to  herself ;  I  say  the  inventory  exclusive 
of  this,  and  paying  debts,  amounted  to  the  sum  of  j^lOOQ,  aad| 
taking  out  of  this  the  sum  of  jf  150,  the  legacy  to  the  married 
daughter  Hannah,  there  would  remun)^  850  and  the  use^ 
this  until  the  three  younger  daughters  came  to  their  ages  re- 
spectivelyto  receive  their  legades  ;  so  that  there  would  be 
considerable  pickings  out  of  this  property,  for  a  great  lengsh 
of  time,  especially  when  we  take  into  view,  die  .issues  a&titm 
real  estate  in  her  possession,  in  a  part  of  the  country  of  good 
soil  and  generally  highly  cultivated,  and  not  hr  firom  vamt* 
ket,  being  in  the  neighbourhood  of  Lancaster.    Addiiigj[| 
all  this,  the  personal  estate  bequeathed  to  her,  I  can  enter* 
tain  no  doubt  of  the  intention  of  the  testirtor  that  he  consi* 
dered  himself  as  making  a  disposition  which  should  be  in 
lieu  of  dower ;  and  I  think  that  in  justice,  she  ought  so  to 
consider  it*    I  know  the  language  of  the  la^  that  to  famr 
the  churn  of  dower,  the  quantity  of  a  bequest  is  not  suffident; 
but  it  cannot  but  be  a  circumstance  that  will  weigh,  in  con- 
sidering the  interUioru    But  this  is  not   the  only  circum- 
stance  here ;  for  though  I  will  not  say  that  the  dispositions 
are  absolutely  inconsistent  with  the  taking  dower  after  th^ 
youngest  of  the  two  sons  coming  of  age,  which  would  be  the 
time  at  farthest  that  she  would  be  likely  to  claim  it,  when  if 
married,  she  must  claim  it ;  for  in  that  case  her  use  of  the 
real  estate  would  determine  as  to  the  whole,  and  die  ea]<^« 
.Hients  provided  during  her  widowhood,  would  cease  i  yet -He*- 
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vertheleM,  cm  the  score  of  the  manifest  intention  of  the  te«» 
tator,  and  her  taking  under  the  will  and  acting  under  it,  I 
-vould  hold  her  bound  by  it*     Dower  is   favoured  in   law; 
•and  a  good  deal,  from  the  early  times,  on  this  principle,  that 
the  personal  estate   was   usually  nothing,   and    it  was  on 
^r  dower  only  that  the  widow,  conld  be  supported.    Hence 
the  greater  care  in  the  provisions  of  >  the  law  for  facilitating 
the  recovery  of  dower,  and  the  liberality  in  the  decisions  of 
courts  in  favour  of  it,  the  appfication  of  the  strictness   of 
-ivUch  did  not  so  well  comport  with  a  different  nature  of  pro* 
<perty ;  and  hence  an  act  of  die  legislature  of  this  state,  of  the 
'•4th  April,  1797,  Sec  10,  which  provides  ^^that  if  any  testa* 
tor  after  the  passing  of  this  act  shall  devise,  or  bequeath  to 
his  wife  any  portion  of  his  estate,  such  devise,  and  bequest 
shallbe  deemed  and  taken  to  be  in  lieu  and  bar  of  her  dower 
oiR  of  die  estate  of  her  deceased  husband,  iq  like  manner 
as  if  the  sane  were  so  expressed,  unless  the  testator  shall 
by  his  last  will  and  testaioaent  declare  otherwise,  any  Ihw, 
usage,  or  custom  of  this  commonwealth  to  the  contrary  in 
anywise  notwidisCanding."     In  this,  as  in  many  other  cases, 
the  legtslatm^  has  been  under  the  necessity  of  changing  the 
law,  from  what  it  stood  on  decisions ;  aud  perhaps  it  could  not 
otherwise  be  done,  the  courts  thinking  themselves  bound  by 
what  had  been  determined  to  be  law  by  decisions ;  though,  by 
4ittt  by,  the  decisions  were  never  more  than  evidence  of  princi- 
ples, which  are  supposed  to  exist  in  the  law,  before  the  decision 
is  made  according  to  them*  But  accordingto  this  evidence, that 
of  decisions^the  courts  of  this  commonwealth  would  seem  to 
have  thought  themselves  bound  to  say,  that  notwithstanding 
the  evidence  of  intention,  if  not  express,  or  necessary,  and 
incontrovertible  from  circumstances  ;    or  inconsistent  with 
the  taking  under  the  will,  dower  should  not  be  barred ;   yet 
BO  far  as  my  knowledge  of  the  understanding  of  the  country 
went,  this  idea  of  the  law  was  contrary  to  die  general  under- 
atanding ;  and  it  is  evinced  by  this  act  of  the  legislature 
whidi  I  take  to  be  preciaely  recognizing  what  was  the  ge- 
neral understanding.     For  surely  no  man  who  made  a  will^ 
nnd  made  these  arrangements,  in  the  disposition  of  his  pro- 
perty, did  imaj^nc  that  it  could  be  broken  in  upon,  or  that 
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Aere  could  be  superadded  to  it,  a  legal  claim  of  dower.  |^ 
know  that  this  case  does  not  come  uoder  the  act  of  asseank 
but  I  think  myself  at  liberty  to  decide  it  in  die  spirit  of  i 
and  Uiat  latitude  which  I  take  it,  the  courts  are  warrant 
take  in  the  application  of  decisions  to  the  nature  of  cir 
stances;  and  it  is  in  this  sense  that  the  charter  to  William  Pe 
grants  the  privilege  of  enacting  laws,  proytded  nef 
that  the  said  laws  be  consonant  to  reason^  and  (as  i 
be  conveniently)  agreeable  to  the  laws^  statutes^  8tc«  of  i 
land.  And  I  take  it  that  the  courts  of  justice  ^ich  by  tiM 
same  charter  the  legislature  of  the  pr«yince  had  a  right  to 
establish,  and  the  judges,  in  the  application  of  the  decisioiia 
of  the  common  law  must  be  considered  as  having  a  Uke 
latitude ;  and  In  fact  it  would  seem  to  be  so  contemplated 
by  .the  charts ;  for  the  word  ^  laws"  in  this  section,  would 
secm'to  refer  to  the  decisions  of  the  courts  as  well  as  to  tlM 
acts  of  the  legislature.  It  is  only  the  ^mmofi  law,  and 
sudh  of  this  statute  laws  of  England,  as  have  heretofiore  bcaa 
in  force,  that  after  the  declaration  of  our  tttdepeadenBc^iis^ 
introduced  by  the  act  of  assembly  of  the  Mth  of  Jan.  IfMHk 
And  I  refer  the  ^heretofore  inforc^^  to  tiu^ words  comi 
law,  as  well  as  to  the  statute  laws,  though  in  strict  grama 


tical  construction,  it  can  refer  only  to  the  statole  laws  ;  M||j| 
there  is  the  same  reason,  ibr  a  reference  to  bodi ;  and  I  aJff 
mit  that  decisions  are  evidence,  and  I  will  not  contend  biu 
that  they  may  be  evidence  of  the  most  weight  in  deciding 
what  of  the  common  law  was  in  force  in  the  province,  bvt 
they  are  not  the  only  evidence ;  for  the  reason  of  him  wli# 
has  to  decide  on  the  application  of  a  principle  is  also  evi«- 
dence. 

But  without  overthrowing  EngKsh  decisions ;  but  sqypljr- 
ing  without  an  adstriction  to  the  mere  letterf  I  cannot  bolfc 
be  of  opinion  that  there  is  enough  in  the  circurastanees* 
of  this  case  to  warrant  the  inference  that  they  amount  to  a- 
declaration  plain  of  the  testator's  intention  ;  and  though  tile 
testator  could  not  by  his  will,  deprive  the  widow  df  her 
dower,  yet  as  she  has  an  interest  under  the  will  in  the  deviae 
of  personal  estate,  and  a  great  interest  coupled  with  the  trttfi^  * 
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mOBtd  she  accepted  both,  it  would  aeem  that  she  ought  to  be 
^  oonsideredas  accepting  io  li«u  of  dower. 
\  But  sttppoeiDg  the  widow  to  have  a  right  to  dower,  da- 

i  anages  being  given,  and  the  dying  seised  having  been  found 
^  by  the   jurjr,  and  not  having  been  /aid  in  the  iteclaration  so 

tliat  it  can  be  considered  as  found*  and  the  djring  seised,  or 

^e  having  been  seised,  which  is  the  same  thing,  being  ne« 
\   €Steatsary  to  be  found,  to  entitle  to  daauiges,  I  need  not  consi* 

der  diis,  being  of  opinimi  on  the  principal  point  that  the  veri- 
^Gt  ott|^  to  have  been  for  the  defendant. 


II  Black.  Com.  140. 

THE  calender  which  ia  now  generally  adcf^ted  in  the  chris* 
k  worid,  owes  its  origin  to  Romulus.  Imaginipg  the  sun 
pcribmed  bis  course  through  all  the  seasons  in  304  days,, 
be  divided  the  year  into  10  months,  making  it  to  begin  in  the 
apring  on  dw  &t$t  of  March.  Numa  giving  the  year  355 
days,  added  two  months,  and  transferred  tbe4>eginning  of  the 
year  to  January.  As  this  was  still  making  the  year  too  shorty 
intercalaiy  months  were  to  be  occasionally  added*  Thia 
producing  confusicm,  Julius  Cseaar  with  the  assistance  of  the 
malhematician  Sosigenus,  undertook  to  rectify  it.  Taking 
Mp  all  the  days  which  had  been  lost  by  the  former  method 
of  reckoning,  he  formed  one  long  year  of  15  months  or  445 
days.  After  this  had  terminated,  the  Julian  year  com- 
menced,  January  1st.  B.  C  46.  As  the  smnual  revolution 
of  the  sun  is  ccmipleted  in  365  days  and  about  6  hours  he 
made  the  year  to  consist  of  365  days,  adding  a  day  in 
every  4lh  year,  to  the  23d  of  Feb.  or  the  6th  of  the  Ka- 
lends of  March,  which  was  to  be  twice  reckoned.  Hence 
bissextile,  or  leap  year* 

The  Julian  year  howev^,  was  still  imperfect ;  for  as  the 

sun  performs  his  annual  revolution  or  rather  the  earth  per- 

•  forms  its  annual  revolution  round  the  sun,  not  exactly  in  365 

Digitized  by  CjOOQ  iC 


IM  Law  Miscellaniss. 

days  6  httors,  but  in  365  days  5  hours,  48  minuteB  and  ^ 
aecondft,  the  solar  year  was  shorter  than  the  civil  year  1 
11  min.  .14^  sec*  which  in  the  space  of  about  130  ye 
amounted  to  a  whole  day.    This  inconvenience  becomii 
in  the  course  of  time  too  considerable  to  be  unnoticed,  Pc 
Gregory    XIII.    after   unsuccessful   attempts    by   fo 
Popes  and   councils,   abrogated  the  ancient  Calendar 
substituted  a  new  one  called  the  Gregorian  Calendar  or 
styk*    Itwas  published  in  the  month  of  March,  A.  D.  151 
Ten  days  which  had  been  gained  by  the  old  reckonuig  wc 
taken  from  the  month  ef  October  of  that  year,  aad.tbe  equi- 
nox brought  back  to  the  21st  of  March  as  it  had  been  se0« 
ded  by  the  council  of  Nice,  A.  D*  325*    And  in  order  to 
prevent  a  recurrence  of  a  similar  variatioo,  every  succeed- 
ing hundredth  year  was  not  to  be  counted  ale^  y^tt'^  ocn|t 
every  four  hundredth  year  which  should  as  usual  be  censidilii^'' 
ed  as  a  bissextile.    Thus  by  making  the  years  1700,  100^ 
and  1900,  common  years  instead  of  leap  years,  the  error 
arising  from  the  odd  time  would  be  corrected.    The  new 
etyle  was  adopted  in  Spain,  Portugal,  and  part  of  Italy,  oifc-'J 
the  same  day  as  at  Rome ;  but  it  was  not  received  in  France^^ 
antil  December,  when  the  10th  was  reckoned  the  20th  day/ 
according  to  letters  patent  of  Hen.  III.    In  Great  Brit 
such  were  the  popular  prejudices  against  it,  that  it  was 
easily   admitted.    However,  as   the  inconvenience  arising* 
from  the  two  modes  of  reckoning  was  much  felt,  an  act 
of  parliament  in  1752  was  obtained   for  this  purpose.    As 
170  years  had. elapsed  since  the  Gregorian  alteration  took 
place,  the  old  style  had  consequently  gained  above  a  day  more 
upon  the  tourse  *of  the  sun  than  it  had  when  Gregory  first  pro- 
mulged  his  alteration.     It  was  therefore  enacted  that  instead 
of  cancelling  10  days,  11  should  be  left  out  of  the  month  o£  i 
September.    On  the  2d  day  of  that  month  the  old  style  ceas- 
ed and  the  next  instead  of  being  the  3d  was  called  the  14th«  1 
By  the  same  act  the  beginning  of  the  year  was  changed  from 
die  25th  of  March  to  the  first  of  January. 
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By  M  act  of  the  assembly  of  Pennsylvania,  11th  March, 
1 7*52,  the  act  of  parliament  entitled  ''  an  act  for  regulating 
the  commencement  of  the  year,  and'  for  correcting  the  calen- 
dar now  in  use,"  was  introduced,  which  provided,  ^*  that  in 
and  throughout  all  his  majesty's  dominions,  &c.  the  suppu- 
tation,  according  to  which,  the  year,  &c.  beginneth  on  the 
25th  of  March,  should  not  be  made  use  of  from  and  after  the* 
last  day  of  December,  1 751 ,  and  thi^  the  first  of  January  next 
following  the  said  last  day  of  December,  should  be  reckoned, 
&c.  to  be  the  first  day  of  the  year  1752,  and  so  cmi,  from  time 
to  time,  the  first  day  of  January  in  every  year,  which  would 
happen  m  time  to  come  should  be  reckoned  the  first  day  of 
the  year ;  and  thftt  each  new  year  should  accordingly  com« 
mence  and  begin  to  be  reckoned  frbm  the  first  day  of  every 
such  month  of  January  next,  preceding  the  25th  day  of 
March  on  which  theyear  would « according  to  the  suppucation 
aforesaid  hav^  begun  or  commenced  ;  and  that  all  acts,  deeds, 
&c.  Sk.  he*  which  should  be  made,  &c.  upon  or  after,  &c.  to 
bear  date  according  to  the  neW  method  of  supputation,  should 
be  judged  and  taken  as  valid  and  effectual  ia  law,  as  if  ae* 
cording  to  the  former  supputation.'' 

A  provision  is  made  *ia  the  same  law  relative  to  the  call- 
ing the  motiths^r.9f  and  shandy  &c.  for  the  ease  of  the  inhabi- 
tants of  the  then  province,  who  scrupled  to  call  the  names  of 
the  months  as  they  were  commtmly  called  March,  Sec. 

It  had  excited  no  small  alarm  generally  among  the  unin- 
Ibrmed  of  the  people,  to  talk  of  changing  the  date  of  the  year, 
and  many  scrupled  to  reckon  by  what  they  call  the  new  style, 
I  have  heard  it  said  myself  even  in  Pennsylvania,  that  they 
might  change  the  style,  but  they  could  not  change  the  sea- 
sonS)  for  the  winter  would  last  just  as  long  as  it  used  to  do, 
let  them.do  whatdiey  would.  It  was  even  thought  presump- 
tuous to  entertain  such  idea  as  the  changing  names  of  months, 
&c.  It  was  considered  to  have  its  origin  in  some  trick  of  the 
nterchunts  on  the  continent,  the  Venitians  in  particular,  for 
the  sake  of  interest  on  accounts.  I  remember  to  have  heard 
aleamedPaisly  weaver,  as  he  thought  himself,  give  thissolit-  , 
tion  of  the  problem. 

S 
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"  The  nature  and  degrees  of  kindred  being  thus,  in  some 
«  sure  explained,  I    shall  next  proceed  to  lay  down  a  series 
'^  rules,  or  canons  of  inheritance,  according  to  t^rhich  estates 
*<  transmitted  from  tlie  ancestor  to  the  heir,"  &c.     II  Bl.  O 

2or. 


Land  in  Pennsylvania^  comes  to  the  heir,  dr  reprea 
^  lives  under  the  statute  of  distribution,  subject  to  the 
of  him  from  whom  the  estate  hoe  descended;  whereas  at  cc 
nion  law  it  was  liable  only  to  debt  by  obUgation ;   and 
where  the  ancestor  had  bound  himself  and  his  heirs, 
obligation  is  by  writing  under  seal ;  and  differs  from  a  simple 
contract  debt^  in  which  case  in  England  the  land  could  not  be 
bound  in  the  hand  of  the  hein    *^  When  a  man  binds  ]ii]ii«> 
self  and  his  heirs^  by  obligation-to  pay  a  certain  sum  at  j|'  day^ 
and  dies,  it  is  at  the  election  of  the  obligee  to  sue  the  heir^ 
the  executors,  or  administrators  of  the  oUigor  i  and  if  so  i 
that  the  executors  have  assets  in  dieir  hands,  yet  the  oblif 
may  sue  the  heir  if  he  Will,  because  the  obligoriias  bound  j 
well  his  heir,  as  himself.^'*     Hence  the  form  of  an  obliga^'^ 
tton,  I  bind  myself  and  my  heirs;  or  I  bind  myself^    mjr'Wj 
heirs,  executors,  and  administrators,  which  is  unmeaning^ 
Pennsylvania,  where  a  man  binding  hiniself,  make^  his 
presentatives  liable,  under  every  denomination^  so  far  as 
has  left  lands  or  personal  property*    This  is  as  it  ought  ^ijj 
be,  notwithstanding  the  xvife^s  right  must  be  affected  by  the 
principle*    Lands  in  her  own  right  cannot  be  taken  for  <ksbt 
after  the  death  of  the  husband,  nor  in  his  Retime  save  so  Saat 
as  affects  profits  $    nor  after  her  death  save  so  far  as 


his  right  of  tenant  by  the  curtesy.    But  a  roan  incurriiMp*j 
debts  for  the  mutual  benefit  of  both,  as  it  must  be  supposed*-^ 
to  be,  the  law  presuming  a  consideration  received,  it  is  reia* 
sonable  that  the  wife's  right  of  dower  in  lands  not  in  hef 
own  right,  should  be  holden  liable.     Nevertheless  it  is  att' 
inconsistency  with  this  power  in  the  husband  to  subject  for" 
debts,  that  he  cannot  alien  the  whole   without  the  consent  of 
the  wife.     It  must  be  a  voluntary  act  o^*  her  own,  to  convey 

f  For  all  the  learning  on  this  head,  see  2  Plow.  439  ;    and  3 
Tuck.  Bl.  4l». 
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[apoD  laws  agrtred  upon  In  England,  nnd  sund: 


statutes  of  distribution  in  iHp  case  af  imes^' 

that  of  the  1 9ih  April,  1  rw, 

^  ..i.iilc  from  the  law  of  England,  '■  li     . 

wt^A  to  x\m:  Imuf til chitdr at  oiih^i  \n\tr> 

children  always  to  inherit  and  enjoy  as  tenants  in 

'     ns/*     This  exclusive  of  ihr  wife*s  right 

I  tor  and  during  her  naiund  life.    In  ci'sc 

dying  intestate  shall  leave    several  persons  !a«r- 

'irectlincof  Une»l  descent  and  all  of  equal 

an  so  dying  intestnte,  the  said  estate  exclu* 

f  dower  in  die  widuw,  shall  descend  and  be 

several  persons,  as  tenants  in  common  in 

yrr  remote  from  the  hitr^tnfe^  the  eommon 

igulnity  may  be%«in  the  same  manner  as  if 

^t&  daughters  of  th6^^|rson  so  dying  intestate: 

the  intestate  shall  le^ire  lawful  issue  of  different 

'^'>^'  ""'"t  nity  to  him,  or  her,  ihe  said  estate  shall 

il  child,  or  children  of  the  intestate,  if 

hem  ahall  be  then  living,  and  to  the  lawful 

the  clmuren  as  shall  be  then  dead,  leaving 

HLints  in  common,  in  equal  parts,  such  share 

Jd  have  descended  to  his  or  their  parent,  if  soch 

been  ihcu  living ;    and  each  of  the  lawful  chil- 

.^♦x.,^^^..  .,i,„^v-  fr>  Inherit,  and  to  receive  such 

1,  and  been  distributed  to  him, 

11  r  he  intestate  who  shall  be  then 

td  been  living,  at  the  death  of 

1  nu  child  nf  the  intestate  living 

state,  and  only  a  grand-child,  or  grand- 

ii  be  tlicn  dead  leaving  lawful   issue,  then 

'T  -!rscend  to  such  griiod-child^  or  gr      t 

■e,  and  to  the  lawful  issue  gi'such  c/t 
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grand  children  of  the  intestate  as  shall  he  then  dead,  leavis 
issue  as  tenants  in  common,  such  issue  always  to  inherit 
one  person,  solely,  and  if  several  persons,  as  tenants  in 
mon,  in  equal  parts,  such  share  only  as  would  have  descends 
to  his,  her,  or  their  parent,  if  such  parent  had  been  then  1 
ing.  And  each  of  the  grand-children  of  the  person  sq'< 
ing  intestate,  who  shall  be  living  at  the  time  of  the  death  ^ 
the  intestate, '  always  to  inherit  and  receive  such  share 
lyould  have  descended,  or  been  distributed  to  him,  or  her^ 
all  the  grand-children  of  the.  inte&tate  who  shall  be  theit 
dead,  leaving  lawful  iasue,  hod  been  living  at  the  time  oC 
the  death  of  the  intestate  and  the  same  law  of  int^ritance 
and  distribution^  shall  be  observed  in  case  of  the  death  of 
the  grand-children,  and  other  descendants  to  the  remtneet 
degree.'* 

The  words  distributed  and  distribution  refers  to  the  per<q;' ; 
sonal  estate  which  takes  the  like  course*    The  provisiotui 
are  interwafyen*  and  are  the  same,  but  having  in  mind  otil^ 
the  variations  from  the  l^w  of  England^  m  the  case  of  real 
^estate,  I  have  dropped  in  the  act  what  refers  topcrspnah  i 

The  4th  Sec«  of  the  act  respects  the  intestate  leaving  nti^ 
widow ;  or  leaving  a  widow,  md  no  lawful  issue.  Sec 
the  case  where  neithei  widow,  nor  lawful  issue  is  left, 
a  father.  Here  the  rule  of  the  common  law  *'*•  shall  not  as 
cend/'  is  departed  from^  and  material  alterations  made.  See*. 
6.  respects  the  disposition  of  the  estate  after  the  death  of 
tike  father^  where  it  has  so  ascended.  Sec  7*  provides  wherie 
the  mother  shall  inherit.  Sec.  8.  where  there  is  no  widov^ 
nor  issuey  but  a  mother,  and  brother,  and  sister  of  their 
representatives.  Sec.  9,  treats  of  advancements  to  children. 
Sec.  10,  of  posthumous  children.  Sec.  11,  where  the  half 
blood  shall  inherit.  Sec.  12,  where  kindred  in  equal  degree, 
*  This  act  caimot  be  understood  as  having  given  a  final  blow 
to  the  feudal  system,  but  it  has  gone  a  great  way  towards  it. 
The  law  of  (7n/ai/«  must  go. before  our  law  of  the  tenure  of 
real  estate  can  he,  in  all  particulars,  accommodated  to  a  ra>« 
publican  government. 
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This  act,  I  speak  of  that  of  1794,  has  been  drawn  by  one 
wlu)  has  bad  a  comprehensive  view  of  the  system  of  the 
English  law  respecting  the  descent,  and  inheritance  of  real 
«stare,  and  in  making  the  alterations  has  committed  no  error, 

ch  it  is  of  all  things  the  n^ost  diflScult  to  avoid  where  a 
structure  is  to  be  altered,  and  a  part  taken  away,  or  sup- 
plied. For  hence  it  is  that  we  see  amendment  and  supple- 
VHftni  without  end. 

But  this  will  serve  to  give  an  idea  of  what  I  mean.  A 
workman,  mastt^r  of  his  art,  has  the  whole  in  his  mind  before 
he  begins,  and  the  proportions  are  all  hit  at  once* 

Hiis  act  has.  been  drawn  by  one  who  has  understood  the  ar- 
wangtment  of  worda^  which  is  one  standing' cause  of  the  obscu- 
tisy  i>f  our  acts  of  Assembly,  and  the  extreme  perplexity  of 
being  able  judicially  to  say  what  is  unequivocally  meant.  This 
act  is  invaluable  as  a  model  of  perspicuous  arrangement  and 
unambigmus  expressions*  I  might  say  of  the  acts  of  the  le« 
giafauiure  generally,  had  they  said  all  things  so, 

"  O,  si  sic  omnia  dixissent*" 

Might  it  not  be  advisable,  by  a  supplement  to  the  law  of 
4kvises^  to  have  a  similar  provision,  viz.  "  That  where  real 
cr  personal  estate  is  devised^  and  the  devisee  dies  after  the 
"death  of  the  testator^  but  before  the  contingency^  on  which  he 
is  to  iakcyhappensy  his  lawful  issue  shall  take  per  capita^  or  by 
the  he%d^  what  is  devised  to  him.'*'*  I  have  in  my  mind,  the 
decisions  in  the  case  of  the  lessee  of  Smith  against  Folwell,  t 
Binney,  546.  It  is  true,  it  may  be  said,  that  the  testator 
maf  provide  for  such  or  any  other  contingency  ;  but  it  is  not 
within  the  foresight  of  common  persons  to  look  to  such  con» 
tingcncies,  and  provide  for  them  ;  and  they  are  not  aware  of 
the  difficulty  on  the  rule  of  the  common  law,  of  taking  per 
gtirpesj  of  by  the  stociy  and  not  per  capita^  or  by  the  head, 
which  is  in  the  way  of  representatives  succeeding  to  the  de- 
vise, as  may  be  seen  in  the  case  referred  to  in  the  report  which 
I  have  cited*  This  provision  perhaps,  with  another  relative 
to  the  construction  of  devises^  might  be  the  subject  of  legisla- 
6Te   ii^rposition*    I  speak  of  that   much  agitated  ques^ 
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tion  in   England,  as  well  as  here,  v;hat  shall  he  the  efft 
of  technical  tenns  in  a  last  will  and  testamenU     See  2  Bi 
ney,  13  ;    3  Binney,  374,  and  other  cases  in  our  reports 
decisions  under  this  head. 

I  did  not  take  notice  in  the  early  part  of  this  note, 
by  xh&  common  law  the  king's  prerogative  extended  to 
lands  cf  the  debtor;  though  by  the  statute  of  magna  c] 
this  prerogative  was  restrained  to  the  taking  the  lands  of 
king's  debtor,  only  where  goods  and  chattels  were  defi 
But  by  the  statute  33  H.  8.  c.  39.  this  prerogative  was  rei 
ed;  and  perhaps  enlarged  (torn  what  it  was  at  common  lai 
but  not  carried  so  far  as  would  seem  to  be  by  the  laws  of  dfe 
United  States  and  the  decisions  of  their  courts,  in  case  of  a 
preference  in  the  payment  of  debts.  Judgments  in  the  cm 
of  2l  private  person  take  place  of  the  kingfa  debts  by  obliM^ 
tion,  short  of  a  j-udgment.  ^ 

Lands  descend  therefore  in  England  subject  to  the  debts 
of  the  ancestor  by  obligation^  where  the  heir  is  named,  and  ia^ 
the  case  of  the  king^s  debt  by  obligation,  whether  nametNt 
not;  and  this  by  force  of  the  statute  in  that  case  provided. '  i 

It  may  serve  to  give  a  clearer  view  of  the  subject,;tt 
contrast  the  rules  of  inheritance,  as  laid  down  by  BlackstsQiMi 
with  the  changes  by  our  act  of  assembly.    >  M 

The  first  rule,  says  the  commentator,  is,  that  **  inheritaoclP 
shall  lineally  descend  to  the  issue  of  the  person  who  died 
last  seised,  in  infinitum ;  but  shall  never  lineally  ascelid.'' 

By  our  act,  sec*  6.  if  the  intestate  die,  leaving  neither 

'widow  nor  lawful  issue,  but  leaving  a  father,  tbc  whole  of  iiiti 

real  estate  shall  be  enjoyed  by  the/atherof  the  intestate,  fo% 

find  during  his  natural  life*  •  ^ 

In  like  manner.  Sec.  y.  if  the  intestate  die  leaving  nei- 
ther widow  nor  lawful  issue  nor  father,  but  leaving  a  mother, 
the  whole  of  the  real  estate  shall  be  ^oyed  by  the  tnotbtt^$\ 
for,  and  during  her  natural  life*. 

At  the  end  of  the  same  Stec.  it  is  provided  that  if  "the 
intestate  shall  leave  no  brothers  or  sisters,  nor  their  represen- 
tatives, .then  the  estate  shall  go  to  the  father  in  fee  simple? 
unless  where  the  estate  has  descended  from  the  pait  of  tltf 
mother.*'  ^        , 
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In  a  supplement  to  the  above  act,  passed  1797,  it  ispro« 
vided  in  Sec.  5^  that  if  any  intestate  shall  die  seised  of  real 
estate  in  fee  simple,  and  shall  leave  no  widow,  nor  lawful 
issue,  father,  brother,  sister,  ot  their  representatives,  then 
the  said  estate  shall  go  and  be  vested  in  fee,  simple  in  the 
mother,  unless  where  such  estate  has  descended  from  the 
part  of  the  father,  in  which  case  it,  or  such  part  thereof  as 
shall  have  come  from  the  part  of  his  er  her  father,  shall  pass 
and  be  enjoyed,  as  if  such  person,  so  dying  seised,  had  sur- 
vived his  or  her  mother.-— 

2d*  ^^  The  male  issue  shall  be  admitted  before  the  fe- 
male.'' 

In  Pennsylvania  no  preference  is  givtn  to  the  male  issue^ 
but  all  the  children,  lawful  issue,  or  their  representatives,  are 
entitled  to  succeed  to  equal  parts  of  the  real  estate,  and  hold 
as  tenants  in  common. 

3d.  **  Where  there  are  two  or  more  males  in  equal  de- 
gree ;  the  eldest  only  shall  inherit  t  but  the  fenudes  altoge* 
ther.'^ 

The  provisions  of  our  act  have  changed  this  rule.  With 
us  there  is  no  such  thing  as  the  right  of  primogeniture ;  and 
the  males  as  well  as  females  inherit  equal  parts* 

4th.  ^^The  lineal  descendants,  i/jm/fm^um,  of  any  person 
deceased  shall  represent  their  ancestor ;  that  is,  shall  stand 
In  the  same  place  as  the  person  himself  would  have  done, 
had  he  been  living.'' 

Our  act  adopts  this  canon^  but  in  the  application  of  the 
n:de,  there  is  no  preference  of  the  eldest  son  or  his  represen- 
tatives, as  in  England.  In  Pennsylvania  ali  the  children, 
grand-children,  or  gteat-grand-childrea,  as  they  succeed  to 
the  Inheritance,  take  equal  shares,  regarding  in  the  distribu- 
tion the  method  of  inheriting />^r  stirpes  by  the  roots. 

5di.  '^  On  failure  of  lineal  descendants,  or  issue,  of  the 
person  last  seiaed,  the  inheritance  shall  descend  to  his  coUa- 
eral  relations  ;  subject  to  the  three  preceding  rules." 

By  our  act,  when  ^e  lineal  descendants  are  exhausted, 
the  father  or  mother  succeod,  and  where  there  are  brothers 
and  sisters  the  real  estate  shall  descend  to  and  be  eDJ.oycd  by 
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the  brothers  and  sisters  of  the  intesUte^  or  their  represents 
tives,  after  the  decease  of  the  father  or  mother,  as  tenaxii 
in  common^  in  equal  parts* 

"  Being  of  the  blood  df  the  first  purchaser  J^^ 
The  Jews,  Greeks,  and  Romans,  looked  no  farther  thm 
the  person  who  died  seisedof  the  estate.  The  looking Jbadj 
to  the  first  purchaser,  is  derived  from  the  feudal  system,  bx^ 
I  presume  is  not  a  rule  in  Pennsylvania,  except  in  the  cuid 
Inhere  the  brothers  and  sisters  or  representatives  of  the  haBJ 
blood,  being  otherwise  entitled  to  inherit,  cannot  take  wheia 
the  inheritance  came  to  the  intestate  by  descent,  devise,  cm 
gift,  of  some  one  of  his  or  her  ancestors,  in  which  ciaae  al 
those,  who  are  not  of  the  blood  of  such  ancestor,  shall  be  ex« 
eluded  from  the  taheritance. 

'Gdi.  ^^The  collateral  heir  of  the  person  last  seised  mmp 
be  his  next  collateral  kinsman  of  the  whole  blood."  ' 

By  our  act  the  half  blood  are  not  totally  excluded.  B] 
Sec.  3*  on  failure  of  lawfid  issue,  father  or  mother,  brotfaen 
or  sisters,  or  their  lawful  issue,  of  the  whole  blood,  theti  b|^ 
lihers  and  sisters  of  the  half  blood,  and  their  lawful  issue,  ski 
inherit  the  same  as  aforesaid,  in  preference  to  the  more 
mote  kindred  of  the  whole  blood,  unless  where  sueh  ii 
tance  came  to  the  person  so  seised  by  descent,  devise,  or  j 
of  some  one  of  his  or  her  ancestors,  in  which  case  all  the 
whoarenotof  the  blood  of  such  ancestor,  shall  be  excladel 
from  such  inheritance. 

And  by  a  supplement  to  this  act,  1797,  Sec.  7.  ^^if  there 
are  no  lawful  issue,  widow,  father  or  mother,  brothers  or  aift 
ters,  or  their  representatives,  pf  the  whole  blood,  then  hm 
thers  and  sisters  of  the  half  blood  shall  inherit  the  saidfdl 
estate  in  fee  simple,  &c.  as  tenants  in  common,  in  equal  parts^ 
except  such  parts  of  the  real  estate  as  came  to  such  intesta^ 
by  descent,  devise  or  gift  of  some  one  of  his  or  her  ancestoY^ 
in  which  case,  all  those  who  are  not  of  the  blood  of  such  an- 
cestor, shall  be  excluded  from  such  inheritance,  and  such 
part  of  the  real  estate."  >, 

7th.  "  In  collateral  inheritances  the  male  stocks  s^iallte 
preferred  to  the  female  j    (that  is,  kindred  derived  from  the 
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i^lood  of  the  male  ancestors,  however  remote,  shall  be  admit- 
ted before  those  from  the  blood  of  the  female,  however  near) 
unless  where  the  lands  have,  in  fact,  descended  from  a  fe« 
ixiale." 

By  our  act  is  given  no  preference  to  the  males  in  lineal 
succession,  nor  in  the  succession  of  collaterals. 

This  last,  will  seem  in  some  degree  to  be  but  a  repeti- 
tion of  what  precedes ;  but  giving  a  different  view  by  means 
•  of  the  contrast,  it  will  be  of  use  to  the  student.  For  of  all 
-Aings  it  is  the  most  difficult  to  get  an  Impression  made  upon 
the  understanding  or  the  memory,  where  the  rules  are  mere* 
ly  abstract,  and  litde  depending  upon  natural  reason.  There 
must  be  ^'  line  upon  line,  precept  upon  precept,  here  a  little 
and  there  a  littlf  ;^  and  this  is  the  great  secret  of  indoctri* 
dating  the  early  mind  in  any  science. 


tf  The  fourth  species  tt  assuranee,  by  m&tter  of  record,  is  d 
^  common  recovery."    II  fii.  Com.  357. 

The  statutes  of  entail,  were  impliedly  recognized  as  ex« 
'  fending  to  Pennsylvania  by  the  act  of  27  Jan.  *49,  '50,  entit- 
led an  act  baring  estates  tail,  1  Smith's  laws,  203.  The  pre- 
amble is,  that,  *^  forasmuch  as  the  entailing  of  estates  without 
a  proviso  by  law  for  baring  them,  would  introduce  perpetui* 
ties,  prevent  the  improvement  of  such  estates,  disable  tenants 
in  tail  to  make  provision  for  the  younger  branches  of  their 
fiunilies,  prove  of  general  detriment,  and  be  attended  with 
manifold  inconveniences,  for  preventing  thereof,"  &c. 

By  this  act,  the  recoveries  before  suffered^  were  valida" 
ted  and  coftfirmed  as  well  as  those  thereafter  to  be  made. 

But  by  an  act  16  Jan.  1799,  entitled  "  an  act  to  facilitate 
the  baring  entails,"  it  is  provided  "  that  whereas  common 
recoveries  arc  now  considered  as  a  mode  of  conveyance^  by 
which  tenants  iu  tail,  are  enabled  to  convey  and  dispose  of 
their  lands  and  tenements ;  but,  the  said  mode  of  convey* 
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dnce  is  attended  with  a  hecpoy  expenccj  and^  in  many 
with  great  inconvenience*     Be  it  enacted,'^  &c. 

In  consideration  of  these  acts  of  the  legislature,  not  oi 
recognizing  the  statutes  of  entail  as  introduced  in  Pennsyh 
nia,  hut  having  rendered  the  baring  them  so  easy,  hy  a  ta&ett 
deed  of  conveyance,  &c.  I  did  not  withhold  my  signatuap 
from  the  report  of  thejudges^  on  the  subject  of  the  Engtish  st^ 
4utes;  but  I  have  had,  since,  reason  to  wish  that  I  had  notd 
an  exception  with  regard  to  the  statutes  of  entail.  My  i 
sons  of  which  I  was  not  then  aware^and  which  in  great  pai^ 
did  not  exist,  at  least  so  strongly  in  my  view,  will  be  secA 
from  my  dissent  in  several  cases,  Binney^s  reports,  where 
the  questions  were  under  devises^  whether  an  estate  in  fee^ 
or  in  tail  was  taken*  It  will  be  seen  in  these  cases,  that  (be 
judges,  from  whose  opinion  I  dissented^  not  only  adopted 
the  strictest  rules  of  the  English  courts  in  the  constructioii 
of  devises ;  but  as  I  would  seem  to  have  thought,  even  rm 
the  application  of  the  rules  to  the  particular  case.  This  how* 
ever  would  be  only  matter  of  opinion  with  me,  and  must  l>e 
"judged  of  by  others,  on  the  strength  of  the  reasons  given. 
But  certain  it  is,  that  the  court  adopted,  in  its  utmost  strict- 
ness, the  English  rule,  that  where  a  technical  term  is  used^ 
the  devisor  shall  be  presumed  to  mean  it  in  the  technical sens^ 
unless  it  can  be  collected  from  other  parts  of  the  wi//,  that  aS! 
did  not  mean  it  in  a  technical  sense*  I  would  just  reverse  this 
rule ;  viz.  that  a  devisor  shall  not  be  presumed  to  use  a  word 
in  a  technical  sense,  unless  it  can  bS  collected  from  the  whole 
of  the  will,  that  he  did  mean  so  to  use  it* 

We  all  know  who  are  the  usual  scriveners^  or  drawers 
Up  of  last  wills  and  testaments  in  Pennsylvania ;  the 
schpol-niaster  of  the  neighbourhood;  a  commissioned 
justice  o:  the  peace,  or  some  one  that  has  been  about  tjac 
courts  and  has  some  reputation  tor  clerkship.  The  school* 
master  has  his  Clerks'  Assistant,  or  vade  mecum,  or  som^ 
book  of  bad  precedents^  from  which  he  picks  terms  withoutr 
distinguishing  the  use  :  the  justice  in  like  manner,  or  Qt||Qr 
person,  little  learned  in  the  law,  and  yet'affecting  much*  .The 
terms,  heir^  issucy  begotten^  &c.  get  in,  or  the  arrangement 
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ef  the  ivords,  by  implication  is  such  as  to  be  construed  te 
mean  what  in  fact  never  was  intended.  I  am  therefore  of 
opinion  to  abolish  the  entailing'  estates  altogether. 

The  person  taking  the  estate,  not  dreaming  that  he  was 
*an  heir  rn  tail  never  thinks  of  baring  4t ;  but  conveys  it  to  an 
innocent  purchaser,  who  makes  improvements,  and  at  a  distant 
period,  a  defendant  looking  at  the  will,  or  some  one  for  him, 
finds  it  out  that  he  may  claim  the  estate  as  entailed  under  the 
devise,  and  takes  it  with  all  the  labour  of  the  purchaser,  the 
judges  declaring  it  an  estate  tail,  by  reason  of  a  technical 
term,  or  arrangement  of  words,  that  by  implication,  iwould 
seem  to  make  it  such*     These  things  ought  not  to  be  so. 

"  Entails"  says  judge  Tucker  in  his  note,  2  Bl.  Com. 
119^  "were  formerly  greatly  favoured  in  Virginia;  the 
statute  dedoms  condit  ionalibus ^  cxttndinQ  to  the  colony, 
no  act  of  assembly  auth'orishig  entails  of  lands,  occurs  in 
our  code.  In  1710,  as  we  have  seen,  they  were  pro- 
tected from  being  defeated  by  a  fine  and  recovery.  In 
1727,  slaves  were  subjected  to  limitations  in  tail,  by  being 
annexed  to  lands  entailed,  and  were  to  descend  and  pass 
in  possession,  reversion,  and  remainder,  with  the  lands 
themselves,  c.  4.  Sec.  12.  Edi.  1769.  By  the  act  of  1734, 
c.  6,  Sessions  acts,  an  abstract  of  which  is  preserved  in  Mer-" 
cer's  abridgment,  title,  entails,  "  any  person  seised  in  fee- 
"  tail  of  any  lands,  tenements,  or  hereditaments,  not  exceed- 
*  ing  the  value  of  jC^OQ  sterling,  and  not  being  parcel  of, 
^  or  contiguous  to  other  entailed  lands  of  the  same  party^ 
•*  might  sue  out  a  writ  from  the  secretary's  office  in  the  na- 
**  ture  of  an  ad  qtiod  damnum  to  the  sheriff  of  the  county, 
**  commanding  him  to  inquire,  by  the  oaths  of  good  and 
^lawful  men  of  his  county,  of  the  value  of  such  lands,  an4 
^  whether,  &c.  and  if  such  lands  shall  be  found  not  to  exceed 
^  the  value  as  aforesaid,  and  to  be  a  separate  parcel,  and  an 
^  inquisition  to  that  eflfect  be  made  and  returned  to  the  office, 
^  then  a  deed  of  bargain  and  sale  reciting  the  title,  and  such 
^  inquisition,  wherein  a  valuable  consideration  shall  be  ex- 
^pressed,  and  bona  fide  paid,  acknowledged,  or  proved* 
^  by  three  witnesses^  before  the  general  court,  within  c  igHt 
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**  months  after  the  date  thereof,  should  be  sufficient  m  &»««» 
^  to  pass  the  fee  simple  estate  to  the   purchaser,  and  thtSi ' 
*^  right  of  the  issue  of  the  vender,  and  all  other  persone  in  { 
*'  remainder  or  reversion,  should  be  barred,  &c."    This  9iotf^ 
was  amended  by  the  act  of  1748,  c.  1.  i^  16,  which  requqre#^ 
the  surveyor  of  the  county  to  attend  and  survey  the  Ixadm^ 
in  the  presence  of  the  jury,  and  to  give  them  an  accoiaiit  of  * 
the  number  of  acres.  ^  And  where  the  tenant  in  uil  had  no. 
issue  capable  of  inheriting  the  lands,  if  there  were  a  remain- 
der over,  the  remainder  man,  or,  if  an  infant,  his  guardian 
or  next  friend  should  have  notice  to  attend  the  survey,  and 
see  that  the  valuation  was  fairly  made ;  and  the  deed  of  bar* 
gain  and  sale  was  to  be  recorded  in  the  general  court  within 
eight  months.  EdL  1769.     Estates,  above  the  value  of  ^2O0 
sterling,  were  barred  by  private  acts  of  assembly  passed  for 
that  special  purpose."  ^       , 

^^  But  when  the  revolution  took  place^  a  different  aiode  of 

thinking  succeeded ;  it  was  found  that  entails  would  be  the 

means  of  accumulating  and  preserving  great  estates  in  cer* 

tain  families,  which  would,  not  only  introduce  all  the  c^s 

complained  of  in  England,  but  be  utterly  incompi^tiUe  with 

the  genius  and  spirit  of  our  constitution  and  government. 

At  the  first  session,  therefore,  after  the  declaration  of  inde-' 

pendence,  an  act  passed,  declaring  tenants  pf  lands,  or  slaves    . 

in  tail,  to  hold  the  same  in  fee  simple.    This  act  avoids  all 

estates  tail  in  possession,  reversion,  or  remainder  theretofore 

created  by  deed,  will,  act  of  assembly,  or  any  other  ways  or- 

means,  or  thereafter  to  be  created, any  words, limitations,  or 

conditions  in  the  deed,  will,  or  act  of  assembly,  or  other  in* 

strument  to  the  contrary  notwithstanding;  and  further  dfc- 

elares,  that  every  estate,  so  created,  shall  be  held  in  full  and 

absolute  fee  simple.     This  act  is  further  confirmed  by  the 

acts  of  1785  and  1792,  which  declare,  that  every  estate  in 

lands  which  hath  been  limited  since  the  seventh  day  of  Pcto* 

ber,  17r6,  or  hereafter,  shall  be  limited,  so  that  as  the  law. 

aforetime  was,  such  estate  would  Have  been  an  estate  tail^. 

shall  be  deemed  to  have  been,  and  continue  an  estate  in  feci 

.pimple.    The  act  of  Majr,  1783, 4eclares,  that  all  estatcs\*te. 
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hnds  or  slaves  which  have  become,  or  shall  become  eschea 
*  able  to  the  commonwealth,  by  virtue  of  the  ^^  act  declarii 
tenants  of  lands  or  slaves  in  tail,  to  hold  the  same  in  fee  sin 
pie,''  for  defect  of  blood,  shall  descend,  and  be.  deemed  i 
have  descended  agreeable  to  the  limitations  of  the  deed  < 
wffl  creating  the  same.  But  that  act  does  not  extend  i 
lands  or  slaves  which  had  been  escheated  and  sold.  L.  1 
Oct.  1776,  c.  26  May  1783,  c.  27.  Edi.  1785.  Sessioi 
acts  of  1785,  c  62.  Edi.  1794,  c.  90.  Sect.  9,  10,  11." 

"  In  the  construction  of  these  acts,  it  has  been  decided,  th 
by  the  act  of  October  1776,  for  docking  entails,  aU  remaii 
ders,  as  well  contingent  as  vested,  are  utterly  barred,  wh 
ther  the  entail  be  created  before  or  after  passing  the  ac 
And  though  executory  devises  of  lands,  after  a  devise  ther 
of  in  fee  simple,  may  still  be  created  as  before  that  statut 
yet  the  court  will  not,  in  order  to  avoid  the  effect  of  the  st 
tute,  construe  that  to  be  an  executory  devise,  which,  befor 
would  have  been  held  to  be  a  contingent  remainder.  Carte 
vs.  Tyler,  and  also  1  Call's  Rep.  165." 

^  And  in  this  case,  Pendleton,  president,  said,  a  parent  ms 
guard  against  an  improvident  child's  wasting  his  estate,  t 
limitiiig  his  interest  in,  or  power  over  it.  He  may  give  i 
estate  for  life,  and  limit  remainders  over,  upon  it;  but  ho 
far  he  may  go  in  limiting  estates  for  life,  one  after  anothe 
so  as  to  effect  a  perpetuity,  we  leave  to  be  decided  when  tl 
experiment  shall  be  made.  At  present,  we  can  safely  sa 
that  whenever  the  conveyance  gives  an  estate-tail  in  land 
the  act  vests  in  that  tenant,  an  estate  in  fee  simple.  lb 
dcm^  185." 

»  **Sec  also  Hunters  v.  Haynes.  1  Wash.  Rep.  71.  Whei 
a  devise  to  A.  for  life,  with  remainder  to  B.  and  the  hei 
of  his  body  lawfully  begotten  forever ;  but  in  case  B.  should  ^ 
wUhout  9uch  issucj  then  to  C.  and  his  heirs  for  ever.  In  this  cai 
the  court  decided,  th^t  although  B.  died  without  issue  in  tl 
life*time  of  A.  yet  his  next  heir  should  have  the  land  in  pr 
ferenceto  C.the  next  remainder  man.  For.,  by  the  opcr 
tion  of  d^e  act  of  1776i,  B's  vested  remainder  in  tail,  was  tur 
ed  into  an  absolute  fee  simple,  and  descended  to  his  heirs  a 
t^  the  deadi  of  the  tenant  for  life«^ 
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"  We  have  now  considered  the  several  species  of  common 
'^  surances,  whereby  a  title  to  lands  and  tenements  may  be  traik^l ' 
>'  ferred  and  conveyed  from  one  man  to  another.     But  before  "Wj^- j 
^  conclude  this  head,  it  may  not  be  improper  to  take  notice  <if  k  ^ 
^  few  general  rules  and  maxims,  which  have  been  laid  down  ^ 
*^  courts  of  justice,  for  the  construction  and  exposidon  of  them  a&.^ 
II  Bl.  Com.  379,  '• 

There  has  been  no  point  of  law  upon  which  I  have  beei| 
xnore  dissatisfied  with  the  decisions  of  the  English  judged 
than  with  regard  to  the  construction  of  last  wills  and  testa- 
ments. The  rule  which  they  have  laid  down,  and  their  rea- 
soning upon  it,  or  application  of  it,  is  so  inconsistent  and  con- 
tradictory, tliat  I  have  been  at  a  loss  to  kn«w  what  to  make 
of  it.  According  to  one,  the  technical  term  is  to  govern ;  ac- 
cording to  another,  the  intention  is  to  govern  j  or  the  con- 
struction is  to  be  a  compound  of  both.  The  only  judge,  or 
elementary  writer,  that  I  find  to  speak  common  sense  on  the 
subject,  is  Hargrave,  in  his  observations,  concerning  the  rule 
in  Shelly's  case,  in  which  I  am  happy  to  find  my  own  way  of 
thinking  on  the  subject  perfectly  established.  Harg*  Tracts;, 
574. 

Hig  language  is,  *'  Surely  the  rules  of  interpreting  words 
must  be  the  same  throughout.  If  a  single  word  or  a  whole 
sentence,  has,  by  habit,  obtained  an  appropriate  sense,  the 
law  ought  to  presume  in  favour  of  that  sense  in  preference 
lb  any  other;  unless  from  other  passages  in  the  same  instru-^ 
ment,  or  from  some  peculiar  cfrci/wwfanc^*  attending  the  case, 
there  is  evidence  sufficient  to  satisfy  the  mind  of  the  judge, 
that  the  author  of  the  instrument  under  consideration  really 
intended  to  convey  a  different  meaning.  For  the  sake  of* 
preventing  the  assumption  of  a  boundless  and  arbitrary  dis- 
cretion, it  is  fit  that  great  respect  should  be  shown  to  former 
decisions  as  to  the  weight  of  evidence  requisite  to  repel  the 
legal  or  technical  sense  of  words,  but  some  discretion  must  ne^ 
iltssarily  he  left  i  because  to  insist  that  men  shall  only  use 
tt^ords  in  one  certain  sense  ivouldie  a  monstrous  tyranny^^ 
md  there  is  such  an  infinite  variety  in  the  language  txnd  cir^ 
■aUnftrmce^  which  may  occur  to  distinguish  one  case  from  ano*^ 
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Hker^  ikaty  to  toy  down  one  general  rule  of  interpretation  eo* 
mbsobae  as  to  be  indtspensiile^  would  be  making  legal  interpret 
\fationSo  torture  like  thebedofthefabidaus  attic  robber  Procut" 
tesj  and  so^  every  instntment  would  be  cruelly  stretched  or  cur^ 
^Ued  into  the  same  meaning.  AU  this  is  plain  sense  as  to  the 
interpretation  of  w^rds^and,  more  or  less  ever  has  been,  die 
language  of  our  judges  in  deciding  upon  conveyances  and 
written  instruments  of  every  kind,  with,  however,  a  peculiar 
extension  of  indulgence  to  last  wills  and  testaments.*' 

But  when  they  come  to  construe,  or  apply  the  rule,  even 
judge  Blackstone,  in  the  case  of  Perrin  and  Blake  talks  of 
rules  more  or  less  Jlexible^  accommodating  or  obedient  which  I 
cannoi  comprehend ;  and  I  am  happy  to  find  that  Hargrave  in 
his  observations  is  of  the  same  opinion.    Intention  or  techni^ 
tal  term  must  govern ;  there  cannot  be  a  compound  of  both. 
It  has  been  on  this  principle  that  I  have  been  under  the  ne* 
cessity  of  dissenting  in  some  cases  of  a  devise  of  real  estate, 
from  ths  decision  of  the  court  of  which  I  am  a  member,  look- 
ing at  a  will  as  I  would  at  any  other  writing  by  persons  not 
supposed  to  know  any  thing  about  law  terms ;  and  also  look- 
ing at  all  that  can  be  collected  from  the  will  relative  to  the 
fiimily  of  the  devisor,  and  the  nature  of  the  property  devised. 
Dehors  the  will  I  would  not  go ;  or  bring  evidence  aRunde 
as  to  the  construction;  and  this  is  the  only  limit  I  would  put 
to  my  interpretation.     I  would  certainly  consider,  whether> 
from  the  language  of  the  will,  it  appears  to  have  been  drawn 
by  a  person  technically  learned  or  otherwise ;  and  I  would 
assist  myself  by  what  I  could  collect,  or  had  collected  of  the 
popular  use  of  terms ;  as  also  of  the  common  usage  in  em^^ 
ploying  persons  to  draw  wills,  such  as  sclioolmasters,  or  half 
Iciamed  persons  in  the  society  where  the  will  was  drawn. 
There  are-a  variety  of  things  I  would  consider ;  in  short 
from  whatever  sources  I  might  draw  my  knowledge  or  in- 
formation, I  would  take  up  a  will  as  I  would  a  letter  or  any 
other  paper  coming  from  the  person,  and  inquire  what  wds 
meant.     Intention  with  me  should  be  absolute ;  and  I  would 
fttter  it  with  nothing  deducible  from  art  or  sciei^ce  of  which 
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I  could  not  suppose  the  ptrson  writing  to  have  ft  corf  ect  Lnoli« 
ledge.  •"* 

Under  this  head  let  tne  refer  to  jud^e  Tucker^s  not6^  it 
Bl«  Com.  381 ;  particularly  the  remarks  which  he  cites  ftoaA 
Pendleton,  president,  to  wit,  ^^that  the  intention  of  the  tdH 
tator  is  declared  by  all  the  judges  both  ancient  and  moderd^ 
to  give  the  rule  of  construction :  but  after  laying  down  thtf 
true  rule  built  upon  intention^  they  admit  that  if  there  w^t^ei 
no  words  of  limiution,  the  common  law  rule  must  prevail  j 
•by  which  they  tied  a  gordian  knot,  which  they  have  since 
struggled  to  untie.  It  would  have  been  better  to  have  out  i^ 
at  once." 

He  cites  1  Wash.  Rep.  102,  103,  Sri,  392, 338.     1  Call^ 
Rep.  13, 14,  16,  illustrating  this  that  the  intention  must  be 
collected  from  the  will  itself;  "  which  is  true,*^  says  he,  **l£ 
We  admit  those  words  to  be  explained  by  the  relative  Htttu^ 
Hon  of  the  parties ;  and  the  circumstances  of  the  testator  i 
i^hich  a  multiplici^  of  cases  prove  ought  to  be  considered^ 
But  it  is  said,  the  intention  is  not  to  prevail  against  settled  and 
Jixed  rules  of  construction.     If  we  could  discover  those  setp 
tied  rules,  continues  the  president,  we  would  pursue  them  ;  . 
but,  after  all   our  researches,  we  are  much  inclined  to   af** 
'  firm  what  was  said  by  judge  Wilmot,  3  Bur.  1533,  that  cases 
on  wiUs  served  rather  to  obscure,  than  illumine  questions  dl' 
diis  sort.    So  it  is  said  by  the  court,  3  Wil.  141.  that  cases 
on  wiHs   may  guide  as  to   general  rules  of  construction, 
but,  unless  a  case  cited,  be,  in  every  respect,  Arectly  in  pointy 
and  agree  in  every  circumstance^  it  will  have  little  or  no  weigiit 
with  the  court,  who  always  look  upon  the  intention  of  tlie 
testator  as  the  polar  star  to  direct  them  in  the  constmotion  oj^ 
iinUsP 
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Ucd  togedier,  different  nations  have  at  different  times,  established 
i  fdiircreut  rales  of  interest"    II  Black.  Com.  463. 

h    BTthe  statute  of  the  12th  Anne,  c.  16.  (1713)  entitled 

i  •«!  act  to  reduce  the  rate  of  interest^  which  remains  the  Eng- 
lali  law,  no  lender  upon  any  contract^  shall  take  directly  or 
idirectly  for  loan  of  any  monies,  wares,  jnerchandise,  or 

I  iiier  commodities  whatsoever,  above  the  value  of  5  pounds 
Sk  the  forbearance  of  100  pounds  for  a  year  and  so  after  that 
fate  for  a  greater  or  a  lesser  sum,  or  for  a  longer  or  shorter 
ftne;  and  that  all  bonds,  contracts,  and  assurances  whatso- 
ever  for  payment  of  any  principal,  or  monty  to  be  lent  or  co- 
feauit  to  be  performed  upon  or  for  any  usury,  whereupon 
ar  whereby  there  shall  be  reserved  or  taken  above  the  rate 
tf  5  pounds  in  the  hundred  shall  be  utterly  void;  and  that 
diand  every  person  or  persons  whatsover  which  shall,  upon 

.  fDf  contract  to  be  made,  take,  accept  and  receive,  by  way  or 
aeans  of  any  corrupt  bargain,  loan,  exchange,  chevizance^ 

I  sUft  or  interest  of  any  wares,  merchandise,  or  other  thing  or 
Amgs  whatsoever,  or  by  any  deceitful  way  or  means,  or  by 
any  covin,  engine,  or  deceitful  conveyance,  for  the  forbear* 
lag  or  giving  day  of  payment  for  one  whole  year  of  and  for 
Adr  money  or  other  thing,  above  the  sum  of  5  pounds  for 
Aefisrbearing  of  100  pounds  for  a  year,  and  so  after  that  rate 
far  a  greater  or  lesser  sum,  or  for  a  longer  or  shorter  teirm, 
ihaD  forfeit  and  lose  for  every  such  offence  the  treble  value  of 
Ae  monies,  wares,  merchandises  and  other  things  so  le^t, 
bargained,  exchan^d  or  shifted.*' 

The  student  when  he  reads  the  decisions  of  the  English 
coarts  upon  this  statute,  will  be  naturally  led  to  enquire  whe* 
tber  this  statute  has  been  introduced,  or  made  the  law  here. 
It  has  not  been  introduced,  or  acted  upon;  for  we  have  an 
actof  assembly  of  our  own  of  the  11th  March,  1723,  which  is 
different,  and  varies  in  some  particulars  from  the  English  sta- 
late.  With  a  view  therefore  to  be  enabled  to  compare  our 
act  with  the  British  statute,  I  will  extract  what  is  material 
•fit, as  has  been  done  above,  totidem  verbis  in  the  Stat,  of 
Annci  that,**»o   person  shall,  directly  nor  indirectly^  for 
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any  bonds  or  contracts,  take  for  the  loan  or  use  of  money  or 

any  otber  commodities,  above  the  yalipe  of  6  pounds  ibr  the 

forbearance  of  100  pounds,  or  the  value  thereof,  for  one  year^' 

and  so  proportionably  for  a  greater  or  lesser  sum ;  and  that  i 

if  any  person,  &c.  shall  receive  or  tale  more,  Scc.on  any  svidh  ' 

bond  or  contract  upon  conviction  tl^reof  the  person  or  pe^« 

aoDs  so  offending  shall  forfeit  the  money  and  other  things  lent^ 

th"  one  half  to  the  governor,  the  other  half  to  the  person  who 

fthail  sue  for  the  same.'* 

A  diff  rence  in  one  particular  will  be  observed  here  that 
tth'  bond  or  contract  is  not  declared  void  as  by  the  English 
statute  ;  sb  thai  though  an  ii^erest  of  more  than  6  per  cent* 
could  not  be  recovered,  yet  the  sum  originally  Sent  might  be 
recovered  on  the  bond* 

But  by  Sect.  2.  the  taking  more  than  6  percent*  is  render- 
ed highly  penal.  But  it  is  not  an  indictable  offence,  though 
the  word  conviction  is  used ;  for  the  kind  of  conviction  is 
stated  in  the  act  upon  which  the  forfeiture  shall  be  recovera- 
bUs  and  that  is  by  action  of  debt,  &c.  It  is  called  a  qui  tarn 
acuoii  from  the  words  of  the  writ,  qui  tarn  pro  republica  quaxa 
pro  Si:  ipso  sequitur.  These  words  jof  the  writ  as  in  other 
cab  s,  are  recited  in  the  declaration* 

Tile  Jews  were  prohibited  from  taking  interest  from  each 
other ;  "  Thou  shalt  not  lend  upon  usury  to  thy  brother  ;  usu- 
ry of  money,  usury  of  victuals,  usury  of  any  thing  that  is 
lent  upon  usury.  Unto  a  stranger  thou  mayest  lend  upoii 
UftMf  y  ;  -^ut  unto  thy  brother  thou  shalt  not  lend  uponusury«^ 
Deut.  xxiii.   19,  20. 

I  can  find  but  little  concerning  usury  among  the  Greeks. 
*    It  does  iK>i  appear  that  any  legal  standard  was  established* 
Money  knders  were  enjoined  to  be  moderate  in  their  pro- 
fits ;  which  were  in  general  previously  stipulated  by  the  par- 
ties. 

Among  the  Romans,  the  interest  of  money  was  called 
Fo«.'ntis,  Usura,  fructus,  merces,  and  impend ium.  It  would 
seem  to  have  been  discouraged  by  the  Decemvirs  :  ^^  Prime 
12  tabulis  sancitum  est  nequis  unciario  foenore  ampUus  ex- 
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Thfe  rate  of  interest)  which  was  an  inveterate  j^ie\'nno^ 
of  (he  city  (veterem  'duram  and  gravissimam  moleni)  increas- 
ed and  feB  as  th6  iniliilbnce  of  the  wealthy,  orclamours  of  the 
^  fopubce  were  most  prc<!ai)inant.  At  one  time  (A,  JJ,  4-08) 
-k per  cent*  ffoenusseoviuncianlni)  was  usuaL  Towards  the 
csd  of  the  Republic,  and  under  the  first  Cmperors,  1*  per 
ceiit(Q8uracente8ima)  was  tolerated.  After  thgdeaihcf  An- 
Aony  and  Cleopatra,  it  fellto4per  cent.  Dio.  Lib.  21.  Fi- 
lafly  Justinian  took  up  the  subject  and  regulated  it.  P(  rsons 
•f  illastrious  rank  were  confeed  in  all  cases  to  the  moderate 
pro&t  of  4  per  cent.  Manuftctuters,  and  persons  in  other 
employments  were  allowed  8  (yr  cent.  In  contracts  •f  insu- 
jance  (trajectitiis  contractibus)  twelve  was  p^-rmitted :  and 
•ix(dimidiam  cMitesimaf)  was  made  the  ordinary  and  Ug^ 
profit  to  all  other  descriptions  of  persons,  and  in  all  other 
«mtracts.     Code  4.  32, 26. 

It  is  on  this  principle,  the  prohibition  of  our  statute,  that 
die  licence  of  the  state,  by  a  charter  of  incorporation  be- 
comes necessary,  in  order  to  take  the  case  out  of  the  statute, 
k case  of  discotmts  upon  money  lent  by  banks.  What  is 
ailed  a  bonus  is  usually  given  by  the  company  for  such  a  pri- 
vilege. There  is  an  inconsistency  between  this  law,  and  the 
lakbg  more  than  6  per  cent,  upon  bank  stock.  It  would 
teem  that  this  statute  ought  to  be  repealed  or  enforced  against 
die  money  lenders  of  a  self-eonstituted  company.  . 

The  opinions  of  abstract  writers  on  the  subject  of  «sury  are 
dilerent.  Those  who  are  enemies  to  interest  in  general,  ^d 
any  encrease  of  money  to  be  indefensibly  usurious.  Princi- 
pally testing  on  the  prohibition  of  it  to  the  Jews  by  Moses,  the 
school  divines  have  exclaimed  against  the  practice ;  and 
die  canon  law  has  absolutely  forbidden  it  as  a  heinous  sin* 
Bot  the  precept  of  Meses  is  clearly  a  political  and  not  a  mo-» 
nil  injunction.  His  permission  of  it  to  strangers,  proves  that 
he  did  not  think  it  malum  in  se. 

Grotius  seems  to  condemn  it  in  a  moral  point  of  view^ 
ddiough  he  g;rants  (De  Jur.  Bell,  and  pac.  1. 11.  c.  22)  that 
a  compensation  allowed  by  law  not  exceeding  the  proportion 
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of  the  hazard  run,  nor  the  want  felt,  bjr  the  loan,  is  repug* 
Aant  neither  to  the  revealed  nor  natural  law. 

The  common  arguments  against  interest  are  considered 
hy  Rutherforth,  in  his  Institutes  |  book  11.  c.  27*  '  ' 

The  distinction  of  the  security  l|e|pg  void  by  the  English 
Statute,  and  not  by  our  act.  See  1  Smith's  laws,  157*  re£er« 
ring  to  2  Dall.  92. 
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^yointiwg  out  tariatioks  tk  the  law  op  pbvvstlvanf ay 
vrom  the  common  avd  statute  law  op  england^ 
With  other  matters  of  a  gswer^iL  nature^' 


III  Black.  Com.  5. 

(^  the  law  of  nuisances  as  respects  citieSy  tovntf^  or  villages* 

Premising  that  I  have  no  particular  case  in  view,  I  wiU 
yentiire  to  lay  down  some  principles  of  law  on  this  head,  and 
to  fefer  to  some  authorities  in  support  of  them.  For,  whea 
a  people  come  to  be  informed  of  their  rights  and  duties,  hf 
knowing  what  the  law  is  in  the  relations  of  society,  and  the 
use  of  property,  it  will  go  a  great  way  with  reasonable  men, ' 
to  induce  them  to  reform  abuses  and  to  correct  what  is  wrong. 
For  the  purpose  therefore  of  giving  a  clearer  view  of  the  sub- 
ject, I  shall  state  what  I  have  to  say  under  the  folloipug 
beada. 

!•  A  matfer  may  be  a  nuisance  in  a  city^  town^  or  village^ 
ihat  would  not  be  a  nuisance  elsewhere. 

When  a  town  is  laid  out,  it  is  in  small  portions  of  ground^ 
with  a  view  to  a  contiguity  >  of  building.  Whatever  goes  to 
prevent  this,  or  to  hinder,  goes  to  delay  or  defeat  the  become 
ing  a  town.  Hence,  it  follows  that  no  man  has  a  right  to 
use  the  parcel  of  ground  that  he  purchaaes,  so  as  to  deprive 
his  neighbour  of  the  enjoyment  of  that  which  he  has  also 
purchased ;  and,  on  which  he  may  meditate  to  improve ;  or 
Bieaa  to  reside*    It  is  inconsistent  with  the  originsd  purpose 
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of  the  grant.  Whatever  therefore  shall  discour?ige  the  im- 
provement of  the  town  by  building;  or  render  residcnte  in 
it  uncomfortable^  must  be  a  nuisance.  A  legal  definition  of  a 
nuisance  therefore  is,  "  that  which  renjtrs  the  tnjhyment  of 
life  and  property^  uncomfortable**^     3  Bur.  337. 

It  follows  that  what  gives  a  reasonable  cause  of  apprehen^ 
sign  from  fire^  must  be  a  nuisance.  Who'  would  think  him* 
self  safe  with  a  magazine  of  gunpowder  on  ap  adjoining  lot; 
or  even  a  small  quantity  uncovered  and  exposed  to  acciden- 
tal sparks  from  the  chimney  tops  of  houses,  or  to  other  cause* 
of  inflammation.  Are  combustibles  of  hay^  straw^  or  ma- 
terials easily  inflammable^  not  also  dangerous  i  It  never  was 
in  the  contemplation  of  purchasers  in  a  town  that  the  hai> 
vests  of  the  grounds  adjmning  should  be,  brou^t  in,  aaS 
'stowed  away  upon  the  ingots ;  and  exposed  without  cover  a» 
in  a  country  situation.     It  is  on  this  principle  that 

2.  IVhat  would  not  be  a  nuisance  at  one  degree  of  improve^ 
fnent  in  a  town^  will  be  a  nuisance  at  another* 

Rome  not  being  built  in  a  day,  as  the  proverb  is,  so  the 
lots,  o£  a  town  will  not  come  all  at  once  to  be  built  upon. 
And  while  the  buildings  are  sparse,  and  distant  from  each 
other,  they  partake,  in  proportion,  of  the  country.  BiH  as 
the  building  progresses,  the  reason  ceases,  and  the  indulgence' 
with  it.  A  man  on  his  own  farm  may  erect  his  own  hog- 
sty.  But  in  a  town  he  cannot  k^rep  hogs,  or  erect  even  a 
dove  cote,  or  pigeon  house,  so  near  my  dwelling  as  to  offend 
hy  the  amelL  Either  of  these  is  a  nuisance*  Rol.  141.  9 
Coke,  57.  16  Vim  25.  It  is  on  this  principle  of  contiguity 
of  building  that 

3.  What  may  be  a  nuisance  in  one  part  of  the  toxvn^  ttntt 
not  in  another* 

*•*'  A  SQ^p  boiler  in  Wood  street,  a  Callender  man  in 
Bread  street ;  a  brew  house  on  Ludgate  hill,  is  a  nuisance ; 
for  such  trades  ought  not  to  be  in  the  principal  parts  of  the 
city^  but  in  the  outsiirtsJ*^     2  Show.  327. 

A  lime  kiln  so  near  my  house  that  the  smoke  offends,  is 
a  nuisance.    9  Coke,  59* 
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A  butcher  must  canjine  his  shambles  to  a  convenient  place^ 
Com.  Dig. 

^'  it  would  be  endless  to  enumerate  all  the  instances  of 
nuisance.  The  prvgiciples  on  which  the  law  proceeds,  is  to 
use  your  property  so  as  not  to  injure  that  of  another/'  d 
Selwya,  974. 

Bat  [  go  on  to  state  another  principle  of  which  all  are  not 
aware,  viz. 

4.  That  what  may  be  indulged  in  the  hand^  or  under  the 
f^nagemeni  of  one  person^  -will  be  a  nuisance  in  the  hand  of 
another*  It  is  on  this  principle  that  a  crazy  man  will  not  be 
suff^'red  to  run  abroad,  or  retain  possession  of  weajx^ns,  even 
thi^ugh  he  has  stabbed  no  one;  because^  the  presumption 
ilrom  his  insanity  is  that  he  will  stab,  and  a  reasonable  fear 
f)r  ground^  of  apprehension  will  justify  the  arresting  and 
confiaing  him  2az public  nuisance*  So  of  a  careless  man,  or 
a  man  with  careless  servants  in  the  use  of  such  things  from 
which  danger  may  arise. 

This  leads  me  to  speak  of  remedies  in  the  case  of  nui** 
sance.     And^ 

1.  A  man  may  be  called  upon  to ^nd  pledges  of  the  peaccj 
or  give  security  for  his  good  behaviour^  whose  management 
even  in  the  use  of  his  own  property^  becomes  dangerous  to  his 
neighbours.  Preventive  justice  is  the  best  principle  of  the 
law.     Prsestat  cautela  quam  medela. 

2.  The  person  who  is  injured  by  having  his  situation  ren- 
dered uncomfortable  by  reason  of  a  mtisance,  may  enter  upon 
the  sail  of  another^  and  abate  the  nuisance;  that  is^  may  re- 
move  it. 

^^  A  person  injured  by  a  nuisance,  may  enter  and  abate 
the  nuisance,  though  on  the  part  net  his  own  ground.  2  Inst« 
405. 

"  A  nuisance  may  be  abated,  or  removed,  by  those  per- 
sons who  are  prejudiced  by  it.  But  every  man  may  abate  a 
Common  nuisance/'     16  Yin.  40. 

"  Any  one  may  break  it  down."     16  ^^.  46.      But, 

3.  **  Justices  of  the  peace  have  a  power  of  nuisance,  by 
virtue  of  the  statute,  1  Ed.  3.  c.  16.  by  which  they  are  creat- 
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ed  to  enquire  of  all  public  nuisances."    Per*  Holt,  ClueP 
Justice,  Mod.  ^55. 

TfiB great  remedy  u  ther&fore  by  abatement* 

A  redress  is  by  action  in  the  case  of  a  ^rivof^  nuisancer ; 
But  I  speak  of  those  which  concern  the  whoie^  which  is  •'* 
public  huisance,  »nd  for  which  an  action  does  not  ly ;  becauM 
the  whole  are  concerned.    ^^  Of  a  common  nuisance,  none 
shall  have  aaion  but  shall  present  it."     16  Vin.  46. 

For  individual  hurt  done  by  a  public  nuisance,  an  indiyi« 
dual  may  have  action,  as  from  an  obstruction  in  a  high-way^ 
or  street,  against  him  who  has  placed  the  obstruction  in  the 
way,  or  negligendy  left  it  there,  whereby  a  particular  injurf 
is  sustsuned.  m^ 

By  the  common  law,  ^*  if  a  servant  keep  his  master's  ^9 
negligently,  so  that  his  neighbour's  house  is  burned  down^ 
an  action  lies,  1  Black.  431.  And  if  an  action  lies  on  the 
consummation  of  the  injury,  why  may  not  I  have  security  of 
the  peace  on  giving  proof  of  the  negligence  which  may  lead 
to  it? 

I  am  led  to  this  remark,  from  careless  persons  going  inttf 
stables  with  candks  in  their  hands j  at  late  or  early  hours ;  or 
with  segars  smoking.  This  is  a  just  cause  qf  apprehensio? 
of  danger. 

But  remedies  by  action  or  indictment,  out  of  tho  ques-* 
tion,  one  great  object  of  the  incorporation  of  a  city,  town,  or 
village,  is  a  more  summary  inquiry  into  nuisances  and  remo- 
val of  them.  It  can  by  this  means,  be  ascertained  with  mord 
discretion  what  might  be  tolerated  for  a  time  or  in  any  place* 
Relative  situations  can  be  taken  into  view.  A  stack  yard; 
buildings  not  closely  joining  ;  rubbish  from  a  building  cai'- 
rying  up,  not  wholly  obstructing  the  street ;  where  and  how 
a  butcher's  shambles  may  not  render  uncomfdrtaUe,  &c.  &c. 
&c. 
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«  Thenent  and  principal  object  of  our  enquiries  is  the  redress 
^  of  injuries  by  i>u»r  in  C9uru"  &c.  Ill  BI.  Com.  23. 

By  the  constitution  of  Pennsylvania,  art.  v.  **  the  judicial 
power  shall  be  vested  in  a  supreme  court,  in  courts  of  oyc» 
and  terminer,  and  general  gaol  delivery,  in  a  court  of  com* 
mon  pleas,  orphans  court,  registers  court,  and  a  court  of  quar* 
ter  sessions  of  the  peace,  for  each  county,  in  justices  of  the 
peace,  and  in  such  other  courts  as  the  legislature  may  from 
time  to  time,  establish.** 

A  justice  of  the  peace,  as  the  term  imports,  is  a  conser" 
vator  of  the  peace.  He  has  jurisdiction  over  all  offences 
against  the  public  peace  in  the  first  instance,  and,  on  com- 
j^aint  made  on  oath,  or  on  his  own  view,  he  may  issue  his 
Warrant  to  a  constable  who  is  his  proper  officer,  and  commic 
tb  gaol,  or  bind  over  to  the  court  of  quarter  sessions  of  the 
county ;  to  which  it  will  behove  him  to  certify  the  recogniz- 
ance taken  of  the  offender  if  bailed,  and  of  the  prosecutor, 
if  there  is  one,  and  the  witnesses  that  may  substantiate  the 
charge  in  order  that  the  court  may  proceed  therein  ;  which 
they  will  do,  if  they  consider  it  an  indictable  offence,  by  di- 
rcctipg  the  prothonotary  to  hand  over  to  the  atiomey  for  the 
commonwealth  that  he  may  frame  bills  to  go  to  the  grand  ju- 
ry. The  prosecutor,  or  witnesses  bound  over  to  attend  arc 
then  sworn  in  court,  and  sent  up  with  the  bill. 

The  powers  and  duties  of  a  justice  of  the  peace  are  to  be 
collected  from  precedents  at  common  law,  treatises,  and  sta- 
tutes on  the  subject. 

But  to  the  jurisdiction  of  a  justice  of  the  peace  there  has 
been  superadded,  from  the  earliest  settlement  of  this  state, 
certain  powers  and  duties  in  civil  cases  or  controversies,  be- 
tween individuals  of  the  community.  This  jurisdiction  hav- 
ing been  found  convenient  has  been  extended  from  time  to 
time,  both  as  to  the  quantum  of  the  demand,  and  as  to  the 
nature  of  the  demand  of  redress.  In  the  first  instance  it  was 
confined  to  a  debt  or  demand  under  40s;  extended  subsequent- 
ly tea  debt  not  exceeding  £5^  with  an  appeal  to  the  court  of 
common  pleas  of  the  county  ;  but  not  to  extend, "  to  actions 
of  debt  for  rent,  debt  upon  bonds  for  performance  of  covc- 
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nants,  actions  of  covenant,  replevin,  or  upon  any  real  contjraci 
to  action  of  trespass  on  the  case,  for  trover  and  conversion 
or  slander,  or  to  act]:ons  of  trespass  for  assault  and  battel] 
or  imprisonment,  or  to  such  actions  wliere  the  title  to  land 
shall,  ;n  any  \?ay,  come  in  question*''  ThtB  jurisdictioi 
afterwards  was  extended  to  debts  and  demandtf  jiot  exceed 
ing  >ClO  with  the  like  appeal. 

Thus  stood  the  law  until  the  adoption  of  the  preaci 
constitution,  when,  by  an  act  passed  19  April,  1794,  the  jiiria 
diction  was  extended  to  debts  and  other  demands  not  exceed 
ing  /'20  under  every  regulation,  restriction  and  exceptioi 
of  the  act  of  the  1st  March  1745— 4th  April  1798,  a  farthd 
advance  was  made  in  the  nature  of  the  demands  cognizi^ 
before  the  justice,  extending  to  all  cases  of  rents  not  4|l 
ceeding  ^20 ;  i  and  by  act  of  assembly  Itt  March  1799,  £m 
ther  extended  to  actions  for  recovery  of  damages  few  as] 
trepass  wrong  or  injury  against  the  real  or  personal  estate  o 
the  defendant  in  cases  not  exceeding  20  dollars ;  and  to  casei 
of  rent  not  exceeding  53^  dollars,  with  the  right  of  remova 
and  repeal  although  the  cause  in  dispute  may  not  amount  tc 
^10*  But  on  the  defendant  making  oath  that  the  title  l| 
lands  will  come  in  question,  the  suit  shall  be  dismissed 
This  jurisdiction  not  to  extend  to  actions  of  ejectment  brougfal 
to. obtain  possession  pf  lands  and  tenements,  actiq^s  of  re* 
plevin  in  cases  of  actual  distress^  actions  of  slander,  actiooi 
on  real  contracts  for  the  sale  and  conveyance  of  lands,  and 
tenements,  civil  actions  for  damages  in  personal  assault  and 
battery,  wounding,  or  maiming,  or  to  actions  for  false  impri* 
sonment.  17th  March,  1806,  justices  authorised  9n  cauh 
plaint  for  assault  and  battery,  or  assault  only,  to  dismisa  os 
the  agreement  of  the  parties^  provided  the  said  justices,  oi 
justice,  shall  be  fully  satisfied  that  the  lettlement  of  sncb 
complaint  will  not  injure  the  safety  of  the  citizen,  or  th| 
peace  of  society.  10th  April,  1809,  extended  to  actions  d 
trover  and  conversion  to  the  amount  of  30  dollars,  provided 
it  shall  not  prevent  a  party  from  his  remedy  by  action  of  re- 
plevin, or  detinue  as  regulated  by  law.  20th  March,  1810^ 
this  jurisdiction  is  enlarged  to  all  causes  of  action  arising 
from  contract  cither  expressed  or  implied^  in  all  cases  where 
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ihesttm  demanded  is  not  above  100  dolls  :  except  ii  cases  of 

fod  contracts,  where  the  title  to  lands  or  tenements  mav  come 

,  ii  question,  or  actions  upon  promise  of  marriage ;  this  with 

■Mdadons  as   to  referees^  and  restrictions  as  to  appeal,  or 

[pMoval,  aodE^tay  of  execution. 

Thns  much  itffty  suffice  as  to  some  outNne  of  the  t\\\\ 
jurisdiction  annexed  to  the  powers  and  duties  of  the  justice 
pfflhe  peace,  whose  judicial  authority  is  without  the  assist* 
ce  of  a  jury,  but  with  that  of  referees  under  certain  regiila- 


It  WHS  not  without  opposition  in  the  legislature  that  the 
jarisdiction  of  the  justices  was  thus  increased.  A  branch 
tfJJK,  the  governor  refused  his  signature ;  so  the  act  of  2d 
jft  1804,  reviving  and  making  perpetual  the  act  of  1st 
March  1799,  was  passed  by  two  thirds  of  each  of  the  other 
hiDches,  and  became  a  law.  Nor  out  of  doors  was  there  a 
fofect  acquiescence,  as  a  case  appears  to  have  been  brought 
Wore  the  supreme  court,  in  which  was  questioned  the  con- 
ititatbnality  of  such  increase.     1  Bin.  416. 

The  next  grade  of  courts,  in  the  ascending  scale,  is  that 
j(  the  court  of  quarter  sessions  in  each  county,  which,  as  at 
fRsent  constituted,  consists  of  a  president,  and  two  asso* 
dates;  these  last  though  not  necessarily  legal  charactern^ 
jet  are  4f  great  use,  coasilium  et  auxilium,  contributing 
Ae  advice  of  good  sense  and  moral  reason  and  giving  weight 
i  ^  authority ;  but  more  especially  they  are  serviceable  in 
t&ing  recognizances,  and  judging  of  the  quantum  of  bail; 
a  die  assessment  of  fines ;  appointment  of  county  auditors  ; 
•4' of  viewers  and  reviewers  in  the  laying  out  and  locating 
rfroads ;  and  granting  tavern  licences,  &c.  &c.  &c. 

The  president  though  not  a  sine  qua  Jion  in  holding  this 
flwttt,  is  the  president  of  a  district,  consisting  not  of  fewer 
fan  three^  and  not  of  more  than  six  counties*  This  presi- 
leot  and  the  associates,  any  two  of  whom  shall  be  a  quorum^ 
AaH  constitute  the  respective  courts  of  common  pleas  in 
<*h  county;  which  last  court  has  jurisdiction  o{  dvil  mzt- 
^x%  only ;  but,  it  is  provided  by  the  constitution  that  the 
JKiges  of  the  common  pleas,  any  two  of  whom  shall  be  a 
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quorum,  nAall  constitute  the^  court  of  quarter  sessions  iff  the 
fkace^  the  oq)hans  court.  The  register  of  ^ills,  together 
with  the  said  judges,  shall  com|k>se  the  register^M  court  of 
each  county. 

The  judges  of  the  court  of  common  pleas  in^ach  coantf^ 
chali,  by  virtue  of  their  offices,  be  justices  of  oyer  and 
terminer,  and  general  gaol  delivery  for  the  trial  of  capi- 
tal and  other  offenders  therein :  any  two  of  the  said  judgel^ 
the  president  being  one,  shall  be  a  quorum ;  bat  they  shall  not; 
hold  a  court  of  oyer  and  terminer  and  general  gaol  delivery 
in  any  county  when  the  judges  of  the  .supreme  court,  or  asy 
of  them,  shall  be  sitting  in  the  same  county.  This  I  pre- 
sume must  mean  when  sitting' as  a  court  cf  Offer  and  terminer 
andgetol  delivery  in  the  same  county.  *i 

The  court  in  the  dernier  resort  is  the  supreme  court,  as 
the  term  imports*  Froa^  this  court  writs  of  error  and  cer- 
tiorari are  directed  to  the  several  courts  of  inferior  jurisdic- 
tion, and  appeals  sustained  where  the  law  gives  an  appeal 
for  the  review  of  matters  of  law  there  arising* 

In  the  city  of  Philadelphia  there  is  a  mayor's  court  subor- 
dinate to  that  of  the  court  of  quarter  sessions.  There  is 
also  a  Strict  court  of  common  pleas  of  a  co-ordinate  but 
not  ^fi^^rior  jurisdiction  to  that  of  the  common  pleas  which 
remains  attached  to  the  court  of  quarter  sessions,  orgconnect- 
ed  with  it,  in  so  far  as  the  component  members  are  judges 
of  both  courts.  This  district  court  may  be  considered  su* 
ferior,  as  to  the  sum  in  demand ;  for  it  takes  cognizance  of 
higher  demands  ;  the  jurisdictioa  of  the  common  pleas  at- 
tached to  the  sessions  being  limited  to  the  amount  of  the 
justice's  jurisdiction ;  so  that  appeals  from  them,  or  certi- 
oraries  directed  to  them,  make  the  subject  of  the  jurisdiction ; 
whereas  that  of  the  district  court  begins  here  and  is  without 
limit.  This  last  court  is  but  of  a  temporary  duration  of  sis 
years,  by  the  act  constituting  it ;  but  such  is  its  evident  «/f- 
Uty^  or,  rather  necessity,  that,  doubtless,  it  rviU  be  madeper*^ 
manent* 

The  supreme  court  still  continues  to  have  orij^a/ juris- 
diction in  the  city  of  Philadelphia,  in  matters  exceeding  5Q(^ 
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dolkn ;  and  for  this  puq)ose,  cpurts  of  nisi  prhu  afe  holden; 
but  it  is  expected,  that  at  nodisuot  day,  these  wiil  be  taken 
away ;    and,  this  court,  as  it  ought,  will  Aien  exist  a  court 
'  of  errors  and  appeals  merely.     This  is  all  that  is  wanted  to 
reader  the  system  perfect ;  so  far  as  respects  arrangement, 
and  the  distribution  of  powers  and  duties*    The  supreme 
court  has  an  immense  jurisdiction  independent  of  the  trial 
7of  issues  in  fact*     It  has  *^  to  examine  and  correct  all  and  all 
.manner  of  errors  of  the  justices  and  magistrates  of  this  pro* 
viace  (now  sute)  in  their  judgments,  process  and  proceed- 
mgs  in  the  said  coui:(s,  as  well  in  all  pleas  of  the  crown,  as 
in  ail  pleas  real,  personal,  and  mixed ;  thereupon  to  reverse 
or  affirm  the  said  judgments  as  the  law  doth  or  shall  direct : 
and  also  to  examine,  correct  and  punish  contempts,  omissions 
and  neglects,  favours,  corruptions  and  defaults,  of  all  or  any 
of  the  justices  of  the  peace,  sheriffs,  coroners,  clerks  and  other 
officers ;  and  also  shall  award  process  for  levying  fines,  for* 
lieitures  and   amerciamenu,  that  shall  be  estreated  into  the 
said  court ;  and  generally  shall  administer  justice  to  all  per- 
sons, and  exercise  the  jurisdiction  and  powers  hereby  grant- 
ed concerning  all  and  singular  the  premises  according  to  law, 
as  fully  and  amply,  to  all  intents  and  purpose  whatsqofvcr, 
4i9  the  justices  of  the  court  of  king^s  bench^  common  pleas  9Xid 
SPCcheffncTy  at  Westminster,  or  any  of  them  may  or  can  do* 

This  system  I  consider  good  in  the  oudine,  but  it  wants 
some  filling  up,  to  do  the  system  justice*  For  as  to  the 
quantum  of  duty ;  or  I  might  rather  say,  drudgery  that  de- 
volves upon  such  of  the  district  presidents,  as  have  more 
than  three  counties  to  attend,  it  is  oppressive  ;  and,  the  sala- 
ry, in  propiMtion  to  such  labour,  totally  inadequate*  It  is 
the  more  so,  as  most  of  the  districts  comprehend  a  moun- 
tainous country,  in  the  interior  of  the  state*  This  ought  to 
receive  a  reniedv*  For  the  system  has  not  a  fair  chance  of 
txperiment  under  such  disadvantage. 

As  to  the  supreme  court,  two  judges  added,  in  due  time, 

'  will  be  advisable,   as  the  "finances  of  the  state  increase,  and 

the.  public  mind  becomes  more  enlar^dasto  the  importance 
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of  havingibe  law  settled,  witl^  the  advantage  of  more  judg* 
ment ;  or  at  least  more  to  judge* 

I  object  to  foUr  judges ;  even  three  are  better  than  mi 
equal  number ; 
-■  ■  ■  ■        Imparl  numero  gaudet  deus. 

In  the  city  of  Philadelphia,  it  has  been  suggested  Uiat  a 
maritime  and  commercial  court,  so  called,  mig^t  be  conBtitil^ 
ted,  taking  cognizance  of  all  transactions  of   that  nature,' 
which  in  this  growing  and  trading  metropolis,  might  be  iie« 
cessary  with  writs  of  error  to  the  supreme  court* 

Courts  of  arbitration,  as  they  may  be  called,  are^ncUfaiy 
to  all  the  courts ;  and  with  some  lopping  and  improvement, 
this  part  of  the  system  might  receive  approbation* 

We  have  no  chancery  court  in  Pennsylvania :  nor  do  we 
feel  any  great  want  of  it;  for  equity  is  apart  of  our  law; 
and  all  our  courts  exercise  equitable  jurisdiction^  with  the  ex* 
ception  of  an  appeal  to  the  conscience  of  the  par^,  and  the 
decree  of  a  specific  performance,  which  under  the  constitu* 
tion,  might  be  given,  in  the  proper  cases  to  the  courts  of  . 
law* 

The  act  establishing  a  court  of  chancery  in  Pennsylvania, 
was  passed  the  28th  of  May,  1715,  and  repealed  by  the  lords 
justices  in  council  the  21st  July,  1719*  It  is  understood  to 
have  been  adjudged  that  the  proceedings  which  took  place 
under  the  said  act  before  its  repeal,  were  binding* 

By  an  act  22d  May,    1722,. Sec.  25,  «/»^cfa/ courts   are     • 
grantable  to  defendants  in  the  common  pleas^  by  reason  of  sud- 
den departure  out  of  the  then{»*ovince»  now  state. 

By  an  act  of  10th  April,  1782,  the  privilege  of  having  a 
special  court  was  extended  to  plaintiffs  as  well  as  defen^ 
dants ;  and  to  cases  in  the  supreme  court  as  well  as  common 
pleas ;  but  was  again  taken  from  the  plaintiiFs  by  an  act  of 
the  27th  March,  1789* 

By  an  act  of  13th  April,  1791,  a  court  of  errors  and  appeals- 
had  been  constituted,  consisting  chiefly  of  the  presidents  of 
districts.    To  these  severally  writs  of  error  were  directcd^^. 
in  the  first  instance,  from  the  supreme  court ;  and  in  the  last 
resort  from  these  conjunctively   to  the  supreme  court*    So 
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liiat4Badi  eould  have  his  revenge  for  a  reversal  ofliis  several 
judgments,  by  a  voice  in  the  consistory  of  the  whole  in  the 
seversal  of  the  supreme  judgment.     In  this  constitution  of 

I  die  judiciary,  there  was  something  like  a  resemblance  of  Cot- 
tom  Madiew's  snake  in  his  report  to  the  philosophical  socie- 
If^diat  ran  with  its  A^a</ foremost  one  while,  and  with  its  tmi 

foremost  afterwards. 

'     By  an  act  34tk  Feb.  1 806,  this  court  was  suspended  as  ^  to 

'  mstaming  any  new  cause,''  and  after  holding  two  terms  for 
anfinished  business  ta  be  then  abolished  and  the  powers  and 
dndes  to  be  vested  in  the  supreme  court. 

By  an  act  of  the  20th  March,  1801,  what  were  called 
dreuii  courts,  were  substituted  in  lieu  of  courts  of  nisi  pritiSj 
db  far  as  respected  the  counties  exclusive  of  the  city  and  coun- 
ty  of  niiladelphia.  This  court  was  found  unwieldy  and  in- 
convenient, and  has  been  since  abolished;  and  without  a 
revival  of  the  nisi  prius  courts ;  for  which,  under  the  consti- 
totioa  of  the  courts  by  presidents  of  districts  thera  would 
^  seem  now  to  be  no  necessity. 


"Thic  high  court  of  chancery  is  the  only  remaining,  and,  in 
"  letters  of  civil  property,  by  much  the  most  important  of  any, 
*  of  the  king's  superior  and  original  courts  of  justice."  Ill  Bl. 
Com.  47. 

IT  wiU  naturally  oqcur  to  the  student,  to  enquire,  what 
have  we  to  do  with  chancery  Unv  in  Pennsylvania,  since  we 
have  no  court  of  chancery  f  We  have  to  do  with  it;  and  the 
student  after  a  course  of  reading  general  lawy  will  come  to 
■read  treaiisesj  tracts,  or  reports  of  equity  law.  As  for  in- 
stance, Fonblanque^  or  the  treatise  on  equity,  referring  to 
Atkyn's,  Peere  William's  reports,  8cc.  For  equity  is  no- 
ting more  than  exceptions  from  general  rules.  Thus  we  say, 
l|pch  is  the  general  rule ;  but  this  case  does  not  come  within 
tt  There  are  circumstances  which  distinguish^  so  that  the 
general  rule  cannot  apply.    The  court  of  chancery  in  £ng- 
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land,  tak^  a  peculiar  cognizance,  or  exercises  a  peculiar 
risdiciion  over  these  exceptions^  and  therefore  the  law 
respect  to  these,  is  to  be  collected  from  the  chancery  \ 
And  it  becomes  as  necessary  to  read  these  in  Obla  state  when 
we  have  no  chancery  court,  as  in  England,  or  in  other  st 
of  \he  Union,  where  they  have. 

It  is  asked  by  lawyers  from  other  states,  or  reflectiiig  a 
dividuals,  how  are  we  able  to  accomplish  the  ends  of  jn 
in  our  administration  of  the  law,  having  no  court  of  dumcciy 
in  Pennsylvania?  Why  not?  Cannot  the  same  courts  whidi 
take  notice  of  the  general  rule  of  the  law,  take  notice  also  of 
the  exception  which  forms  an  eqtdty^  or  takes  a  case  out  of 
the  general  rule  i  We  have  an  advantage  over  admiiusci» 
tion  of  the  law  by  courts  of  chancery  in  England,  or  in  odkcr 
states,  in  this  particular,  that  we  have  the  assistance  of  a/«ry 
to  whom  the  ^acte  may  be  referred  upon  which  consmutct 
the  exception,  and  upon  which  the  equity  arises*  This  is  a 
great  aid  to  the  courts,  and  more  satisfactory  to  the  pe^^de* 
It  cannot  but  be  some  abridgment  of  the  trial  by  Jnry^  that  | 
the  conclusion  of  fact  from  the  evidence  should  be  drawn  in 
any  case,  by  the  courts  and  not  by  the  Jury  • 

By  the  constitution  of  Pennsylvania,  art.  5,  sec.  6,  *^  the 
supreme  court  and  the  several  courts  of  common  pleas,  ie- 
side  the  powers  heretofore  usually  exercised  by  them^  havcJtlK 
power  of  a  court  of  chancery  so  far  as  relates  to  the  peipetu- 
ating  testimony,  the  obtaining  of  evidence  from  places  not 
within  the  state,  and  the  care  of  the  persons,  and  estates  of 
those  who  are  not  compotes  mentis:  and  the  legislature 
shall  vest  in  the  said  courts,  such  other  powers  to  grant  re* 
lief  in*  equity  as  shall  be  found  necessary ;  and  may  fix>m 
time  to  time,  enlarge,  or  diminish  those  powers,  or  vest  thtm 
in  such  other  courts  as  they  shall  judge  proper,  for  the  due 
administration  of  justice/'  Our  courts  of  law  before  diis 
constitution,  had  exercised  the  powers  of  a  court  of  chance- 
ry, as  to  the  equity  province  of  it,  and  we  look  into  d^ 
grounds  of  decisions  there,  as  much  as  the  lawyers  S 
England  themselves  do ;  and  as  to  the  farther  powers  gW^ 
en  by  this  constitution,  for  perpetuating  testimony,  &c.  we 
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look  into  the  precedents^  and  practice  of  chaaccty^as  guides, 
where  we  choose  to  make  use  of  the  wisdom  of  those  who 
hftve^gone  before  us*  There  is  no  book  therefore  of  chancer)r 
law,  which  may  not  be  useful  to  the  iltildent ;  and  necewary 
indeed,  in  most  cases  to  be  consulted,  and  read. 


Ill  Bl.  Com.  98, 

THERE  being  no  ecckeiastital  court,  or  equity  court  in 
PewisylTftnia,  which  have  a  concurrent  jurisdiction  in  the 
case  of*  hgacies  >  aci^  of  assembly  became  necessary  on  this 
sttfagect*  That  of  the  21st  March,  17f  2,  entitled  an  ^^  act  far 
ihe  move  easy  recovery  of  kgavies^  is  that  under  which  we 
inroceed  against  executors,  or  administrators*  And  this  may 
be  by  action  on  the  case,  debt,  detinue,  or  account  rendered, 
as  the  case  nay  be,  for  such  legacy  after  it  becomes  due ;  and 
I  in  that  case  shall  recover  with  costs.  It  may  be  debt  where 
it  is  a  sum  certain,  and  assets  after  debts  paid,  exist,  suffici- 
ent to  discharge ;  or  it  may  be  case  far  the  part  of  the  sum* 
after  debts  paid ;  or  case,  and  not  debt,  for  the  ^hole,  as  for 
money  had  and  received  to  the  use,  giving  special  notice  of 
the.  cause  of  action.  But  in  the  case  of  a  specific  chattel,  it 
mustbe  detinue;  or  on  the  case  for  the  detention  of,  and  pray- 
ing damages,  not  for  the  detention  but  for  the  value. 

The  term  devise  is  appropriate  to  real  estate ;  legacy  to 
personal.  This  distinction  •  also,  in  the  use  of  the  terms, 
devisee,  and  legatee;  devise,  and  bequest,  &c.  of  which 
let  the  student  take  notice  who  would  wish  to  be  cor- 
rect, as  all  ought  to  be,  in  the  use  of  terms.  As  for 
ffistance,  evidence  is  a  general  term  which  applies  to  writ' 
ten,  and  viva  voce  of  witnesses ;  but  testimony  is  applicable 
to  that  by  rvitnesses  ;  and  it  is  ,not  correct  to  say  an  evidence, 

ta  witness.     I  always    think  it  an  evidence  of  want  of 
dsi^h,   and  a  distinguishing  mind,  where  a  lawyer  at 
bar,  does  not  attend  to  this ;  for  it  may  be  said,  in  this, 
as  in  other  matters  of  lesser  moment, 

Y 
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It  will  be  seen,  that  by  our  act,  Sec.  7*  where  no  tine  ti^ 
limited,  for  the  payment  of  a  legacy,  the  executor,  or  Mmi*  J 
nistrator  shall  haTe  the  space  *^of  one  year  to  discharge  thi  ] 


same." 


*  An  executor  is  considered  as  a  trustee  in  England  far 
creditors,  legatees,  &c«  and  under  this  idea  it  is  that  the  cottiL 
of  equity  takes  jurisdiction.  How  far  he  is  a  trustee  fm 
the  next  of  kin  as  to  the  residiium^  after  all  debts  and  legadei 
have  been  discharged,  see  the  chancery  decisicms  on  this 
head.  The  claim  of  the  executor  in  this  case  has  been  muck 
reduced,  and  would  seem  to  be  in  a  fair  way  to  come  tonotk 
ing.  But  it  is  astonishing  that  in  Pennsylvania,  where  by  act 
of  assembly  a  compensation  had  been  allowed  for  his  trouble^ 
at  the  discretion  of  the  orphans  court,  yet  it  was  not  until 
May,  1811,  in  the  case  of  Wilson  v.  Wilson,  3  Binney,  S5f^ 
that  it  was  finally  settled  that  he  was  not  entitled  to  claim  fiar 
himself,  but  as  to  the  surplus  was  to  be  considered  a  tnytcc 
for  the  next  of  kin.  I 


«  Some  agreements  indeed,  though  never  so  expressly  made, 
«  are  deemed  of  so  impoitant  a  nature,  that  they  ought  not  to  rest 
**  in  verbal  promise  only,  which  cannot  be  proved  but  by  the  mc- 
«  niory  (which  sometimes  will  induce  the  perjury)  of  witnesses.** 
Ill  Bl.  Com.  159. 

BY  the  act  of  29  Car.  2.  (1676,)  entitled  an  act  for  pre*^ 
venuon  of  frauds  and  perjuries,  ^^  all  leases,  interests  of  free- 
hold, or  terms  of  years^  or  any  uncertain  interest  of,  in,  to 
or  out  of  any  messuages,  manors,  lands,  tenements  or  httt^ 
ditaments,  made  or  created  by  livery  and  seizen  onlyi  or 
by  parol,  and  not  fiut  in  writings  and  signed  by  the  parties 
so  making  or  creating  the  same,  or  their  agents  thereunlP 
lawfully  authorised  by  writing,  shall  have  the  force  and  tpf 
feet  of  leases  or  estates  at  will  only,  and  shall  not  either  in  law 
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•r  equity  be  deened  or  taken  to  hare  aofr  other  or  greater 
ferce  or  eflFect^**  &c* 

9(€.  2.  ^  £zcept  nevertheless  all  leases  not  exceeding  the 
term  of  three  yeaurs  from  the  making  thereof,  whereupon 
the  rent  reserved  to  the  landlord,  during  such  term,  shall 
amoont  unto  two  third  parts  at  the  least  of  the  full  improved 
ynktit  of  the  thing  demised." 

7      The  act  goes  on,  sec  4«  that  no  action  shall  be  brought 
;    viiereby  to  charge  any  executor  or  administrator,  &c. 

*  Our  act  with  the  same  title  and  precisely  in  the  same 
worda  of  the  first  and  second  sections  which  relates  to  re^ 
ettaie  proceeds  no  farther.  It  would  seem  to  be  copied  so 
&r  as  it  goes  from  the  British  statute,  made  near  a  hundred 
fears  before.  Real  estate  would  seem  to  have  been  left  in  the 
iManttme,  in  matters  of  transfer,  to  the  testimony  of  wit* 
nesses  ;  and  having  had  no  court  of  chancer}',  except  for  a 
i  short  space  during  this  period,  persons  contracting  as  pur« 
thyiB  of  real  estate,  must  have  been  left  to  recover  in  an 
1^  ejectment  for  the  possession,  or  by  action  on  the  case  to  reco- 
ver  damages  for  the  non  performance  of  the  agreement. 
Even  without  writing,  an  action  of  damages  would  lie  in* 
England  now,  or  in  Pennsylvania  before  our  act  passed ; 
!  and  in  England  a  court  of  chancery  would  decree  a  specific 
I  szmition  of  the  contract  where  there  was  evidence  of  part 
i  exSution,  such  as  posession  given,  or  money  paid.  It  is  a 
faery  whether  the  receipt  for  the  money  must  not  be  in 
writing.  But  at  all  events  the  terms  of  the  contract  must  be 
precisely  proved.  It  is  the  same  law  with  us  on  an  eject- 
ment brought,  which,  in  default  of  a  chancery  court,  is  our 
snly  remedy  for  obtaining  the  possession.  We  ha4  a  law 
befinrethis  relative  to  a  seven  years*  possession  entered  upon 
imder  an  equitable  title,  which  is  still  in  force,  and  is  a  sta* 
tote  of  limitation  to  the  claim  of  him  in  whom  the  legal  tu 
de  remains  after  an  agreement  made  to  convey,  and  delivery 
ssion* 


jtfposses 
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"  Entered  on^upon  an  e^iitabk  rigkt^^  are  the  words  of 
tbe  Pennsyhania  act  of  assembly  of  1705,  entkled  ^^  the  law 
about  seven  years'  quiet  ix>sseB8ioiu"  It  will  be  a  qwestiM 
with  the  student,  what  is  to  be  understood  by  an  ifidiaUe 
right.  It  is  a  right  short  of  what  ia  called  a  /!rj^/ right,  or  a 
right  under  the  general  rule  which  gives  a  right  to  Uoida* 
This  must  be  by  a  writing  under  seal*  A  wriling  not  under 
seal;  or  an  agreement  without  writing  wiU  constituvte  a^ 
equitable  right ;  but  not  an  agreement  merefy,  proved  iy 
witnesses  J  will  suffice.  Some  performance  of  the  agreernqflt 
must  be  proved*  WiU  proof  of  the  payment  of  the  cqpnaider- 
ation,  or  sl  principal  part  of  it,  be  sufficient  ?  This  is  a  ques- 
tion in  England,  to  which  a  query  is  added.  But  the  inclina- 
tion of  the  law  seems  to  be,  that  it  will ;  because^  in  audi 
case,  the  parol  evidence  is  applied  to  the  act  of  recemngt 
which  is  a  conaequence  of  and  collateral  to  die  aict;  of  ea^ 
•  tracting,  and  consequently  aifords  a  further  evidence  (tf  tbe 
bargain,  than  the  parol  proof  of  such  bargain  only  ;  nai^eljr, 
an  act  done  in  pursuance  of  it,  which  furnishes  a  distinct  fact,  ^ 
that  appears  to  be  the  proper  subject  of  discussion  before  a 
jury,  who,  in  such  case,  would  be  competent  judges  of  the 
credit  of  the  parties,  and  might,  by  their  verdict,  deciditt, 
whether  the  payment  of  money  was  in  part  performance  or 
not.  1  Pow.  Con.  306.  7~S,  and  4  DalL  152. 

The  giying  possession  in  pursuance  of  an  agreement,  is 
clear  evidence  of  a  part  performance,  and  may  be  proved  by 
witnesses.  The  being  suffered  to  remain  in  possession^  and 
the  making  improvements  with  the  knowledge  of  the  pfrrson 
agreeing  to  convey,  is  still  stronger  evidence  of  the  contract^ 
and  will^give  an  equitable  right.  I  do  not  well  know  therefore 
what  is  the  use  of  this  act  of  assembly.  It  would  seem  that 
at  the  time  there  had  been  a  doubt  whether  evidence  of  the 
giving  possession,  not  having  a  court  of  chancery  in  this 
state,  could  be  admitted  ;  or  if  evidence  of  the  giving  pos* 
session  could  not  be  had,  the  suffering  to  remain  in  possession 
for  a  length  of  time  should  be  proof  of  an  agreement  to  cog^ 
vey.  This  length  of  time  was  made  seven  years  as  a  statute 
of  limitation  Avithin  which  time  an  ejectment  must  be  brought. 
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In  a  coort  of  chaooery  the  party  agreeing  to  convey  may 
be  called  uppo  to  say  on  oath  whether  he  did  not  so  agree. 
In  that  cMe  if  he  acknowledges  the  agreement,  there  is  an 
euiL  of  the  nvitter. 

Where  powesaioQ  is  not  gives  the  party  claiming  such  a 
ooatract  to  convey  in  this  state  where  we  have  no  court  of 
dnmcery  to  decree  the  performance^  and  the  giving  a  con- 
jlireyance,  can  have  only  the  remedy  of  an  aciion  to  recover 
damages  ;  but  in  such  case,  the  jury  will,  and  ought  to  give 
such  damages  as  will  compel  the  party  to  convey,  by  mak- 
ing it  ins  iateresft  rather  than  to  retain  the  land.  Note ;  that 
ia  is  to  be  understood  that  in  all  these  cases  of  an.  agree- 
flftemt  to  convey  land,  the  terms  of  the  contract  must  be  pro- 
ved; the  consideration ;  the  quantity,  8u:.  In  all  these  cases 
there  must  be  a  reasonable  certainty ;  perhaps  a  precise 
certain^  established ;  for,  the  party  claiming  the  benefit  of 
such  contract^  without  writing,  ought  to  be  held  to  etrkt 
pre^  of  these  particnlftrs* 

By  the  common  law  a  pard  contract  was  as  .good  for 
lands  aa  for  chattels.  It  is  the  statute  of  2Mh  Charles  IIj 
vrkidi  was  made  to-  prevent  persons  from  swearing  verbal 
agreements  upon  others,  that  has  introduced  a  distinction, 
and  the  exccptioas  to  tkb  statute  are,  what  is  said  to  c<»sti- 
tute  an  equity  ;  that  is  to  admit  evidence  by  parol. 


m  £1.  Genu  199. 

WHAT  was  it  that  introduced  the  necessity  of  the  fiction 
in  ejectment  ?  It  is  here  distinctly  stated  to  be,  the  defect  of 
a  remedy  on  behalf  of  a  tenant  for  y^ar*,  enabling  him  to  re- 
cover the  possession  against  the  lessor^  or  a  stranger,  who  had 
put  him  out ;  in  which  case  he  was  obliged  to  desert  the 
courts  of  law,  and  go  into  chancery  to  obtain*  redress ;  for 
at  law  he  could  only  recover  damages,  but  not  the  ^^^^tr^ff^?;!. 
The  courts  of  law,  in  order  to  give  redress  without  render- 
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ingk  necessary  fo  go  into  a  couttof  chancery,  coiitrivr/flbit 
feigning  the  lessee  for  years  to  be  a  lessor  hixnsielf,  said  til 
pursue  for  a  wrong  to  his  tenant.  And  in  order  to  avoid  the  tftftJ 
tute  of  maintenance,  it  is  a  part  Of  the  fiction  that  he  had  em^ 
tered  wid  was  in  possession.  It  was  a  prindple  of  law  aim 
that  the  grantee  of  thereversion  ^  mi|^t  at  any  time  by  a  cam* 
mon  recovery,  have  destroyed  the  term  of  the  lessee  foryeartfft 

But  what  was  there  to  hinder  the   parliament  to  ha^^ 
made  provision  as  to  all  these  pardculars  ^     There  was  nodb^ 
ing  that  I  know  of  but,  that  the  feudal  lords  might  object  ^ 
this.  It  was  probably  an  apprehension  that  such  abill  could  no# 
be  carried  in  the  house  of  lords,  that  it  was  not  brought  fop^ 
ward  in  the  legislature.  It  was  doubtless  of  necessity  that  the* 
courts  devised  this  fiction ;  for  a  fiction  was  never  introdocedii 
but  where  the  application  of  the  general  principle,  will  wo«k> 
an  inconvenience.  Hence  the  maxim,  in  fictione  juris  semper* 
subsisttt  equitas.    This  last  reason  had  ceased^under  our  -Cb^ 
Ionization.    What  could  hinder  then  our  own  legislature  W, 
provide  for  all  that  was  gained  by  this  fiction  pf  proceeding') 
This  fiction  carried  with  it  the  advanUge,  that  there  might  be 
atrial  toties  quoties  hy /signing a  new  lessor  and  a  new  &s^ 
Me;  so  that  a  recovery  in  one  case  <;ould  not  be  pleaded  m 
bar  to  another.    For  it  was  a  principle  *^  that  when  a  man's, 
possession  is  once  established  in  k  possessory  action,  it  can' 
(ever  be  disturbed  by  the  same  antagonist.''  But  xtytnB found 
to  work  an  inconvenience  to  suffer  the  possession  to  be  dia> 
taxbtA toties  quoties;  and  therefore  application  became  ne^* 
<9essary  to  a  court  of  chancery,  to  set  some  limit  to  the  fio* 
tion ;  and  after  two  verdicts  in  favomr  of  the  same  tide,  mm 
injunction  was  decreed. 

But  the  management  of  this  fiction,  even  as  moulded  and 
fitshioned  by  the  courts  for  the  purposes  of  justice,  and  how- 
ever well  understood  by  the  profession,  carried  with  it  some* 
inconvenience  in  the  practice.  Where  the  term  laid  in  the" 
declaration  had  expired^  from  the  continuance  of  the  cause  in 
cxnirt,  the  courts  would  give  leave  to  enlarge  the  term.  Bat 
where  the  time  of  the  demise^  or  leasing  alleged,  had  been 
Taid  too  far  back,  so  that  evidence  of  tide  anterior  to  the  de« 
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iMUselaid^  eould  not  come  in,  they  would  not  s^ve  leave  to 
emntrmct  it  to  a  later  date.  The  courts  had  began  to  give 
this  leave  in  Eng^and^  to  avoid  a  fine,  &c«  But  it  had  been  re- 
fiaaed  here,  and  a  nonsuit  the  consequence;  even  to  avoid 
the  statute  of  limitations,  it  had  been  refiised.  A  confes* 
•ran  of  lease  entry  and  ouster,  whi  vt  it  had  been  omitted  to  be 
called  for,  and  not  entered,  the  courts  thought  themselves  not 
jppstifiaUe  in  directing  the  filling  up  this  part  of  the  fiction, 
and  a  noosmt  must  take  place. 

But  the  fiction  of  lease  entry  and  ouster  was  unintdligi* 
ble  to  the  c^ilntry ;  rad  the  form  of  the  dedaration,  alleging 
the  entry  to  be  with  ^^  swords^  staves,  and  knives,"  where 
oooe^  were  used,  appeared  an  absurdi^.    It  is  of  moment 
Us  «  republican  govemme^t,  where  the  people  will  not  be  sa- 
Ipafied  with  what  they  do  not  comprehend,  that  not  only  die 
•ubstance  of  the  law  shall  be  understood ;  but  also  that  the 
forms  of  legal  proceedings,  should  be  brought  as  much  as 
possible  on  a  ievd  with  common  apprehension.    But  it  is  a 
difficult  matter  for  men  who  are  not  acquainted  with  the 
principles  of  a  science,  and  cannot  discern  the  cause  of  what 
i^  tonmf  to  apply  themsdves  to  substitute,  or  amend.    Any 
one  will  grant,  that  a  mechahic,  or  an  architect  only,  is  com* 
p^toot  to  diminidi,  or  enlarge,  or  vary  the  structure  of  a 
machine,  or  the  plan  of  a  building.    If  an  application  had 
been  made  to  the  attorney  general,  as  has  been  done  in  a 
late  case  on  the  penal  law ;  or  to  some  other  person  of  legal 
abilities,  to  frame  a  bill  to  supply  the  place  of  this  ^etitious 
proceeding  in  ejectment,  erabracin^  all  the  advantages  of  it^ 
snd^voidiog  the  inconveniences,  it  would  have  been  advis- 
able.    But  let  us  see  what  has  been  done  by  the  legislature 
themselves. 

By  an  act  of  the  24th  March,  1806,  the  form  of  a  writ  of 
ejectment  is  devised,  and  proceedings,  enjoined.  It  was  evi- 
dent to  men  of  legal  science,  on  the  publication  of  the  act,  or 
promulgation,  that  the  law  was  entirely  defective,  and  most 
unsiilfuUy  drawn;  yet  it  was  not  considered  an  injury  to 
our  jurisprudence,  that  some  step  had  been  taken  towards 
the  getting  quit  of  the  necessity  of  the  use  of  a  fiction  ;  and 
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it  was  not  doubted,  but  diat  some  impporement  imght  groi^ 
<mt  of  what  had  been  done.  Accordin^y  by  a  supplement  a 
year  afterward,  some  of  the  most  materkd  defects  in  die 
law  were  supplied*  What  yet  reimms  to  hare  it  nccomaBO* 
dated  to  all  purposes  of  justice,  with  regard  to  a  daioa  of  poi« 
session  ;  or  of  property ;  or  of  an  interesi  in  reatrsiiBtej  wtt 
in  due  time  be  discovered^  and  the  remedy  may  be  applted.^ 


^^  For  every  man's  land  is  in  the  eye  of  th^  law  inclosed  and  set 
<<  apart  from  his  neighbour's,  Sec."  Ill  Bl.  Com.  2C19. 

THIS  principle  of  the  common  law  would  seem  to  be  re- 
strained by  the  act  of  ITOOpf  this  commonwealth,  and  other 
acts  pari  materia.  The  principal  act  is  chap.  56,  entitled  an 
act  for  regulating  and  maintaining  of  fences ;  1st.  Smith's 
laws  18.  It  was  decided  in  Addison's  district;  and  may 
have  been  elsewhere,  that  this  act,  or  these  acts  giving  a 
special  and  summary  remedy,  did  not  take  away  the  common 
law ;  but,  though  decided  in  my  favour,  in  a  case  at  that  bar, 
I  did  not  approve  of  the  docttinJ  laid  down  by  the  court,  ih 
all  particulars.  It  did  appear  «>  me,  that  it  was  a  change  of 
the  common  law  to  some  extent,  in  consideration  of  the  set*, 
tlement  and  state  of  the  country ;  where  it  was  contrary  to 
the  convenience  of  the  inhabitant,  to  have  it  supposed  that 
the  owner  of  cattle  could  keep  them  from  trespassing  upon 
the  uninclosed  ground  of  wood-land  of  another.  It  could 
not  be  but  by  running  at  large  that  the  stock  of  the  settler 
could  be  supported  before  there  were  inclosed  pastures ;  and 
the  obligation  of  having  keepers  to  hinder  them  from  tres- 
passing  would  be  inconsistent  with  the  situation  of  the  im- 
prover in  a  new  country.  These  acts  therefore  qualifying 
the  right  M'hich  the  owner  of  the  soil  had  in  his  uninclosed 
grounds,  appeared  to  me  necessary  ;  and  that  an  action  of  tres- 
pass would  not  lie  unless  the  om  ner  of  adjoining  grounds  had 
done  something  towards  excluding  an  entry  on  his  posses- 
sions, such  as  is  prescribed  by  the  act  in  question. 
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fie  this  83  it  may,  the  proceeding  at  common  kw  not- 
withstanding this  act,  would  seem  to  he  restraived  by  the  act 
SI  March,  1806, 4thSro*Laws,  332,  Sec.  13/^  that  in  all  cases 
Wbefe  a  i^emedy  is  provided  or  duty  enjoined,  or  any  thing 
^i««ted  to  be  done  by  any  act  or  acts  of  assembly  of  this 
comosonwealth,  the  directions  of  the  said  acts  shall  be  strict- 
iy  pursued,  and  no  penalty  shall  be  inflicted  agreeably  to 
.the  provisions  of  the  common  law  in  such  cases  farther  than 
shall  be  necessary  for  carrying  such  act  or  acts  into  eifect/' 

Tn  the  case  referred  to,  the  president  laid  it  down,  that, 
^^  In  England,  the  law  is  a  fence  round  every  man's  ground  ; 
and  trespass  may  be  maintained  for  passing  over  the  unin- 
dosed  ground  of  another  against  his  will.  Every  man  must 
take  care  to  keep  his  cattle  from  going  on  the  land  of  another. 
In  this  country  our  circumstances  have  led  us  to  suppose  that 
every  man  must  take  care  of  his  land  that  the  cattle  of  others 
go  not  on  it. 

^  The  act  regulating  fences  gives  anew  and  summary  re-> 
laedy  for  trespasses-  on  lands,  enclosed  with  fences  of  the  de* 
scription  therein  mentioned;  but  takes  not  away  any  remedy 
Ivlueh  existed  before,  and  at  the  time  of  the  passing  that  act. 
The  person  in|ured  whose  fences  are  of  that  description,  may 
proved  under  that  act,  ^  at'common  law*  And  if  the  fences 
are  not  of  that  description,  the  person  injured,  though  he  can 
'  have  no  remedy  under  that  act,  may  have  remedy  at  com- 
mon kw." 

The  decision  of  the  president  was  correct  in  the  main 
peine  of  this  case ;  for  the  defendant  had  thrown  down  the 
fenccy  and  turned  his  cattle  in.  This  took  the  case  out  of  the 
act*  In  other  words  the  act  did  net  apply  to  it ;  it  was  a 
tr€9pass  at  common  laxv0    Add.  Rep.  259. 
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III  Bl.  Com.  264. 


THE  writ  of  mandamus  in  Pennsylvania,  stands  as  it  di4 
at  common  law.  The  British  statute  9  Anne,  c*  20,  being 
$itice  the  charter  to  William  Pentiy  and  not  being  introduced 
here,  could  not  be  reported  by  the  judges  as  in  force  intbi^ 
commonweaUh.  But  the  provisions  of  this  statute  are  saliH 
tary,  and  deserve  to  be  introduced  by  an  act  of  the  legislature ; 
and  perhaps  could  not  be  done  in  better  terms  substantial^ 
than  in  the  words  of  the  British  statute.  For  it  is  true,  as 
is  said,  in  the  marginal  note  to  this  statute,  Ruffhead's  edi* 
tion,  that  it  is  clearly  and  correctly  drawn.  It  was  dravn  by 
Mr.  Justice  Powell^  1  Black.  95. 

So  far  as  respects  the  mandamus^  it  is  entitled  an  act  for 
rendering  the  proceedings  more  speedy  andeffectuaU 

The  first  provision  is  as  follows;  *^that  where  any  writ 
of  mandamus^\i'j^  issue,  such  person,  or  persons  who,  by  the 
laws,  are  required  to  make  a  return  to  su^h  writ,  shall  make 
his,  or  their  return  to  the  first  writ  of  mandamus. 

Sec.  11.  And  that  as  often  as  any  writ  of  mandamus  shsB 
issue,  and  a  return  be  made  thereunto,  it  shall  and  may  belaw« 
ful  to  and  for  the  person,  or  persons  suing  or  prosecuting  such 
writ  of  mandamus,  to  plead  to,  or  traverse  all  or  any  the  w^r* 
terial  facts  contained  within  the  said  return;  to  which  the 
person  or  persons  making  such  return,  shall  reply,  take  issue, 
or  demur  :  and  such  further  proceedings,  and  in  such  man- 
ner shall  be  had  therein  fomhe  determination  thereof  as  might 
have  been  had  if  the  person,  or  persons  suing  such  writ  had 
brought  his,  or  their  action  on  the  case  for  a  false  return,  aad 
if  any  issue  shall  be  joined  on  such  proceedings,  the  pcrson» 
or  persons  suing  such  writ,  shall  and  may  try  the  cause  in  such 
place  as  an  issue  joined,  in  such  action  on  the  case,  should 
or  might  have  been  tried ;  and,  in  case  a  verdict  shall  be 
found  for  the  person,  or  persons,  suing  such  writ,  or,  judg- 
ment given  for  him,  or  them  upon  a  demurrer,  or  by  nil  di- 
cit,  or  for  want  of  a  replication,  or  other  pleading,  he  or  they? 
shall  recoyer  his  or  their  damages,  and  costs^  in  such  manner* 
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as  he  or  they  might  have  clone,  in  such  action  on  the  case  as 
aforesaid ;  such  damages  and  costs  to  be  levied  as  in  oiher 
cases  ;  and  a  peremptory  writ  of  mandamus  shall  hv  granted 
without  delay,  for  him  or  them,  for  whom  judgment  shall  be 
given  as  might  have  been  if  suc-i  return  had  been  judgtd  in- 
sufficient; and  in  case  judgment  shall  be  given  for  the  per- 
son, or  persons  making  such  return  to  such  writ,  he,  or  they, 
shall  recover  his,  or  their  costs  of  suit  to  be  levied  in  man- 
ner aforesaid. 

Sec.  IIL  Proyided  always  that  if  any  damages  sbill  be 
recovered  by  virtue  of  this  act  against  any  such  pers(.i.,  or 
persons,  making  such  return  to  such  writ,  as  aforesaid,  he,  or 
they  shall  not  be  liable  to  be  sued,  in  any  other  action  or  suit, 
for  the  making  such  return,  any  law,  usage  or  custom  to  the 
contrary,  thereof  in  any  wise  notwithstanding. 

Sec.  IV.  That  it  shall  and  may  be  lawful  for  the  courto 
respectively,  to  allow  to  such  person,  or  persons  respectively 
to  whom  any  writ  of  mandamus  shall  be  directed,  or  to  the 
person,  or  persons  who  shall  sue  or  prosecute  the  same,  such 
convenient  time  respectively  to  make  a  return,  plead,  ri  ply, 
rejoin  or  demur  as  to  the  said  courts  respectively  shall  seem 
just  and  reasonable. 

Sec.  V.  That  this  act  shall  be  extended  to  cases  of  the 
like  nature  with  those  contemplated  by  the  statute  of  the  0, 
Anne,  c.  20.  which  British  statute  would  not  seem  to  have 
been  introduced  here,  but  which  as  referring  the  trial  of  facts 
to  a  jury,  is  consonant  with  the  spirit  of  our  constitution,  ai^d 
ought  to  be  adopted. 

The  above  is  the  substance,  and  in  the  words  of  a  bill 
which  I  would  suggest  to  the  legislature. 

By  the  same  statute  9  Anne,  c.  20.  It  is  provided  in 
the  case  of  a  proceeding  by  information  in  the  nature  of  a 
writ  de  quo  warranto. 

*^  That  in  case  any  person  or  persons  shall  usurp  or  in- 
trude into,  or  unlawfully  hold  and  execute  any  office  or  fran- 
chise to  which  that  statute  has  a  reference,  it  shall  and  may 
be  lawful  to  and  for  the  proper  officer  in  each  of  the  respec- 
tive courts,  with  the  leave  gf  the  said  courts  respectively,  to 
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exhibit  one  or  more  information  or  informations  in  the  nature 
of  a  quo  warranto,  at  the  relation  of  any  person  or  persoss 
desiring  to  sue,  or  prosecute  the  same,  and  who  shall  be 
mentioned  in  such  information,  or  informations,  to  the  rela- 
tor,, or  relators,  against  such  person,  or  persons,  so  usurp? 
ing,  intruding  into,  or  unlawfully  holding,  and  executing  may 
of  the  said  offices,  or  franchises,  and  to  proceed  therein  in 
such  manner,  as  is  usual  in  cases  of  information  in  the 
nature  of  a  quo  warranto,  and  if  it  shall  appear  to  the  sadd 
respective  courts,  that  the  several  rights  of  divers  persons, 
to  the  said  offices,  or  franchises,  may  properly  be  deter- 
mined, on  one  information,  it  shall,  and  may  be  lawful  for 
the  said  respective  courts,  to  give  leave  to  exhibit  one  such 
information  against  several  persons,  in  ordertotty  theirrecipec- 
tive  rights  to  such  offices,  or  fra^cbises,  and  such  person  or 
persons,  against  whom  such  information,  or  iafonnatioiia,  in  • 
the  nature  of  a  qup  warranto,  shall  be  suc^d,  or  pipsecuted, 
shall  appear  and  plead  as  of  the  same  term  or  aessioQs,  in 
which  the  md  information,  or  informations.,  shall  be  filed« 
unless  the  court,  where  such  information  shall  be  filed,  shall 
give  further  time  to  such  person,  or  persons,  against  wbom 
such  information  shall  be  exhibited,  to  plead;  and  such  per- 
son, or  persons,  who  shall  sue,  or  prosecute,  such  informa* 
tion,  or  informations,  in  the  nature  of  a  quo  warranto,  shall 
proceed  thereupon  with  the  most  convenient  speed  that  m^y 
be,  any  law  or  usage  to  the  e<xitrary,  in  any  wise  notwiA- 
standing. 

^^  And  in  case  any  person,  or  persons,  agaii^t  whom  aiiy 
information,  or  inforn^ations  in  the  nature  of  a  quo  wammto, 
shall,  in  any  of  the  said  cases,  be  exhibited  in  any  of  llie 
said  courts,  shall  be  found,  or  adjudged  guilty  of  an  usur- 
pation^ or  intrusion  into,  or  unlawfully  holding  and  ea^ecul- 
ing  any  of  the  said  offices,  or  franchises,  it  shall  and  may  be 
lawful  to  and  for  the  said  courts  respectively,  as  well  to 
give  judgment  of  ouster  against  such  person,  or  persons,  of 
and  from  any  of  the  said  offices,  or  franchises,  as  to  fine  such 
person,  or  persons  respectively,  for  his  ot  their  usu|ping,  in- 
truding into,  or  unlawfully  holding  and  exercising  any  of 
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the  said  offices  or  franchises.  And  also,  it  shall  and  may 
be  lawful  to  and  for  the  said  courts  respectively  to  give  judg- 
ft  ment,  though  the  relator,  or  relators  in  such  information 
named,  shall  recover  his  or  their  costs  of  such  prosecution  ; 
and  if  judgment  shall  be  given  for  the  defendant,  or  defen- 
dants in  such  information,  he  or  they  for  whom  such  judg- 
ment shall  be  given,  shall  recover  his  or  their  costs,  therein 
expended  against  such  relator  or  relators,  such  costs  to  be 
levied  in  manner  aforesaid* 

*^  And  it  shall  and  may  be  lawful  to  and  for  the  said 
courts  respectively  to  allow  to  such  person,  or  persons  re- 
spectively, against  whom  any  information  in  the  nature  of  a 
writ  of  quo  warranto,  in  any  case  shall  be  sued  or  prosecut- 
ed, or  to  the  person,  or  persons  who  shall  sue,  or  prosecute 
the  same,  such  convenient  time  respectively  to  make  a  re- 
turn, {dead,  reply,  rejoin,  or  demur,  as  to  the  said  courts  re- 
spectively shall  seem  just  and  reasonable." 

It  may  be  seen  that  by  such  a  bill  passed  into  a  law,  a 
trial  by  jury  is  given  in  the  case  of  a  contested  fact ;  and 
kere  it  has  happened  that  this  statute  of  Anne  has  either  not 
been  extended  by  usage,  and  adoption  of  the  courts ;  or  that 
this  being  the  case,  it  has  not  been  enacted  with  the  aame  or 
similar  provisions  by  the  colonial  legislature,  or  by  the  legis- 
lature of  the  state  since  the  adoptton  of  the  constitution 
under  the  revolutionary  establishment,  would  seem  to  me  to 
have  been  owing  to  an  oversight ;  or  that  a  case  did  not  oc- 
cur which  brought  the  advantage  or  necessity  of  such  an  en- 
largement of  the  remedy  into  view,  and  an  application  of  the 
jury  trial  where  matters  of  fact  came  to  be  the  subject  of 
enquiry. 

But  the  supreme  courts  who  alone  can  issue  writs  of  mari'' 
'  damusy  and  receives  informations  in  the  nature  of  a  writ  de 
quo  warranto  ;  except  in  the  city  and  county  of  Philadelphia, 
where  courts  of  nisi  prius  are  yet  holden,  have  not  thepower 
to  summon  a  jury,  and  try  an  issue  of  fact  in  the  other  coun- 
ties, or  any  of  them;  and  therefore  it  will  be  necessary  to 
add  a  clause  enabling  the  courts  at  their  term  to  direct  issoes 
to  be  tried  in  dieir  respective  counties  where  the  cause  of 

Digitized  by  CjOOQIC 


182  Law  MiscELLiiKiEs. 

complaint  arises ;  and  iti  case  a  county  is  interested,  to  any 
other  county  of  the  district  in  which  that  county  lies,  rod 
which  is  nearest,  or  most  convenient  to  that  vicinage. 

That  the  supreme  court, under  the  present  arrangements, 
has  not  the  power  to  summon  a  jury,  and  to  try  an  issue  was 
determined  in  the  western  district  of  the  supreme  courr9th 
September,  1811.     See  4th  Binney,  117. 

In  consequence  of  this  decision,  a  bill  was  brought  for- 
Vard  in  the  legislature  in  the  winter  of  1812,  in  the  case  of 
the  mandamus,  and  of  the  information  is  the  nature  of  the 
writ  de  quo  warranto ;  and  the  object  was  to  supply  the  pro 
visions  of  the  statute  of  9  Anne,  c.  20.  and  adapt  them  to  our 
situation.  But  the  bill  was  exceptionable  in  this,  that  in 
stead  of  merely  supplying  what  was  deficient  in  our  law  on 
this  head,  it  undertook  to  comprise  and  specify  all  and  sin- 
gular the  powers  of  the  court  in  the  case  of  the  mandamus, 
and  the  writ  de  quo  warranto,  which  it  had  already  by  die 
common  law  ;  which  was  unnecessary,  and  dangerous,  be- 
cause what  was  not  specified,  must  by  implication  be  lost  ; 
and  the  specifying  so  far  as  it  went  brought  into  view,  what 
could  not  be  well  comprehended  by  the  legislature,  as  to  all 
tht  qualijications  of  the  powers  ;  for  these  must  be  collected 
from  precedents  and  decisions.  The  bill  therefore,  as  was 
to  be  expected,  fell  through  and  did  not  pass.  There  re- 
mains therefore  a  defect  of  justice  on  this  head  as  to  some  ob- 
jects, and  the  want  of  the  benefit  of  a  trial  by  jury  in  the 
case  of  contested  facts,  so  far  as  respects  the  counties  of  the 
Btate  out  of  the  city  and  county  of  Philadelphia.  It  will  be 
probably  moved  again  in  the  next  legislature,  and  these  ob- 
servations may  assist  in  the  deliberations  on  this  subject- 


Ill  Bl.  Com.  304.— Set  ofp. 

IN  the  digest  to  which  the  commentator  refers  in  the 
margin,  the  term  is  compensatio*  The  etymology  of  which 
ia  C0m^/?n^9,  a  compound  of  con  and  penso,  which  signifies  a 
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wctj^hing  together.  Pendo  is  the  root  which  signifies  to  weigh. 
Pensiim  the  supine  of  the  verb  as  the  graounarians  say ;  and 
penswn  a  thing  weighed.  Hence  pensum  a  task  or  thing 
weighed  out  for  manufacture.  All  this  refers  to  the  weigh- 
ing out  one  commodity  against  another,  in  an  original  barter, 
or  in  part  retribution  of  a  commodity  originally  weighed  out 
and  received.  Hence  we  see  from  the  derivation  of  the  term 
the  history  of  the  thing  itself. 

When  barter  ceased,  and  gold  and  silver  became  a  me- 
dium of  commerce,  it  passed  by  weighty  and  not  by  the  nomi" 
naland  arbitrary  value  of  a  piece  of  coin;  and  which  could 
only  be J)y  the  consent  of  a  nation  amongst  the  peopk  of  that 
nation,  or  by  the  courtesy  of  other  nations,  to  receive  it  at 
that  value.  -  Weighing  therefore,  in  the  nature  of  the  case, 
must  take*  place  and  exist  stilly  where  gold  and  silver,  or 
other  scarce  metal  passes  by  weight.  If  a  man  owes  twenty 
pounds,  and  can  weigh  out  only  ten,  he  can  compensate^  or 
set  off*Qv\y  ten. 

It  may  be  worth  while  to  extract  here  for  the  sake  of  the 
classical  student,  the  various  dicta  of  the  codes  which  are 
here  digested^  or  collected  in  the  pandects* 

Definitio.  Compensatio  estdebiti  et  crediti,  inter  se,  con- 
tributio. 

Effectus.  Unusquisque  creditorem  suum,  eundemque 
debitorem,  petentem,  summovet,  si  paratus  est  compensare. 

Utilitas.  Ideo  compensatio  necessaria  est,  quia  interest^ 
nostra  potius  non  solvere,  quam  solutum  repetere. 

^lod  naiura  debetur  venit  in  corapensationem. 

This  will  suffice  out  of  that  chapter  which  contains  a  sum- 
mary of  the  whole  law  upon  this  subject. 

Stoppage  or  set  off^  is  the  term  in  the  common  law  of  Eng- 
land. For,  at  the  common  law,  the  demand  of  a  debt  might 
\k  stopped  by  something  set  off,  and  going  to  the  whole  of  the 
demand,  or  to  apart.  The  question  was,  what  could  be  set 
off  to  stop  the  demand  in  law  if  a  suit  were  brought.  Any 
thing  going  directly  in  dischargee  of  the  demand,  and  made 
and  accepted  with  a  view  to  thit  discharge,  there  could  be 
nodoubt,mightbe5etoiF.  Or  any  thing  done  in  pursuance  of  a 
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fidfilment  of  a  contract,  or  payment  of  a  debt«^oii  the  prkktAfit 
of  natural jmtice^  could  not  but  be  set  off.  But  what  wsv^  not  so 
tmmediately  connected  with  the  contract,  as  neceftsariljr  to  be 
in  discharge  oS  it,  might  be  considered  as  collateral  to  it,  and 
the  necessity  of  a  set  off  did  not  immediately  follow*  The  coai«* 
mon  law  was  narrow  upon  this  point.  See  Montaga  on  the  Imw 
of  set  off,  and  the  autlKHities  there  cited,  page  1*  An  e>-> 
tent  was  given  to  the  law  of  set  off  in  chancery,  or  the  equity 
courts  in  England ;  but  still  not  to  the  extent  of  giving  a  re- 
medy, to  the  extent  which  natural  jwtkt^  or  /niUk  conpmu^ 
enct  wocdd  require*  Hence  the  statutes  of  set  off«^  %  Geo* 
II.  c*  22.  Sec.  Ids  and  8  Geo. II.  c.  24, Sec.  4 and  5* 

That  of  2  Geo.  II.  is  in  these  words ;  that  where  there 
are  mutual  debts  between  the  plaintiff  and  defendant,  or  if  ei* 
ti^er  party  sue,  or  be  sued,  as  executor  or  administ^aiory 
where  there  are  mutual  debts  between  the  testatot  or  intea* 
tate,  and  either  party,  cm  debt  may  beset  agmnst  the  a$ker* 

That  of  8  Geo.  II*  c.  24.  extends  this  provision  whkA 
had  been  limited  by  the  former  statute  to  continue  for  the 
term  of  five  years,  and^  it  is  in  these  words ;    ^  And  wheve^ 
.  as  the  provision  for  setting  mutual  debts  one  against  tba 
.other  is  highly  just   and  reasonable  at  idl  times,  the  said 
clause  in  the  said  first  recited  act  for  setting  mutual  debts  one 
.  against  the  other,  shall  be  and  remain  in  fuU  force  forever*" 
And  by  sec.  5.  it  is  enacted,  that  ^^  by  virtue  of  the  said 
clause  in  the  said  recited  act  contained,  hereby  made  per- 
petual, mutual  debts  may  be  set  against  each  other,  either  hf 
being  pleaded  in  bar  or  given  in  evidence  under  t^e  ^neral 
issue,  in  the  manner  therein  mentioned,  notwithstanding  that 
such  debts  are  deemed  in  law  to  be  of  a  Afferent  nature^  ub-^ 
less  in  cases  where  either  of  the  said  debts  shall  accrue  by  rea^ 
son  of  a  penalty  contained  in  any  bond  or  specialty;  and  in  all 
cases  where  either  the  debt,  for  which  the  action  has  been  or 
shall  be  brought ;  or  the  debt  intended  to  be  set  against  the 
same,  hath  accrued  or  shall  accrue  by  reason  of  any  suck 
penalty,  the  debt  intended  to  be  set  off,  shall  be  pleaded  in  bar^ 
in  which  shall  be  shewn  how  much  is  tndy  and  justly  due 

on  either  side;   and  in  case  the  plaintiff  shdil  recover  m  akiy 

« 
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nch  action  or  suit,  the.  judgment  shall  be  entered  for  no 
more  than  shall  appear  to  be  truly  and  justly  due  to  theplmn-^ 
IJ^ after  one  debt  being  set  against  the  other." 

This  act  of  8  Geo«  IL  not  only  gave  perpetuity  tox\it  for- 
mer; but  also  a  greater  extent  than,  in  the  construction  of 
nmejudgea,  had  been  put  upon  it.  This  construction  had  been 
dm  the  provision  of  a  mutual  set  oj^ did  not  apply  to  debts 
eftt  Afferent  nature*  By  debts  of  a  different  nature  b  meant, 
ofadiferent  class  of  actions  referring  to  the  technical  boun-i 
daries  which  had  been  fixed  between  actions  of  debt,  actions 
vt  trespass  on  the  case^  &c.  But  even  under  these  words, 
dirito  of  a  different  nature^  the  construction  was  restrained  to 
wint,  ia  its  nature,  was  a  debt  or  demand  certain  arising  on 
wUrext^  In  the  case  of  a  specialty  or  writii^  under  seal,  a 
let  off  might  be'made,  but  it  must  be  pleaded^  it  could  not  be 
{ivea  in  evidence  with  notice.  And  in  the  case  of  a  penalty 
^ded  as  a  set  c^,  it  could  not  be  allowed ;  and  the  debt 
realkf  due  was  narrowed  to  what  could  be  shewn  by  payments  ; 
far  under  the  plea  unlijuidaied  damages  could  net  be  set  off; 
d»t  is,  the>  jury  at  the  bar,  would  not  be  suffered  to 
hear  all  circuiiistances,  and  liquidate  the  damages  a  de- 
laidant.had  sustained  by  reason  of  non-compliance  with  a  ^ 
contract  vrith  the  plaintiff. 

It  is  also  observable,  under  these  statutes,  that  no  pro- 
fiston  is  made,  that  if  the  defendant  under  his  plea,  or  notice  * 
sftet  off,  could  shew  that  be  had  overpaid,  or  that  his  set  off 
Was  such  as  brought  the  balance  in.  his  favour^  he  could  not 
We  judgment  for  it,  but  must  bring  his  action  for  the  ba- 
hsce ;  in  which  case  if  even  an  overhauling  of  the  whole 
controversy  could  be  avoided,  yet,  a  counter  suit  must  fol- 
bir,  and  newxosts  be  incurred. 

Befcn-e  these  statutes  of  2  Geo.  1 1,  and  8  Geo.  IL  which 
^sed  in  the  year  1^29,  we  had  an  act  of  assembly  of  Penn- 
sylvania of  1 705.  And  it  has  been  with  a  view  to  refer  the  stu- 
dcat  to  this  act  as  going  farilier  than  the  English  statutes, 
diat  I  have  nutde  this  note*  For,  though,  our  act  was  before 
theirs,  yet  they  did  not  chuse  to  follow  it  to  the  whole  ex- 
tent, if  they  had  at  all  heard  of  it,  which  is  possible;  but  not 

A  A 
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probable  that  they  had  not  heard  of  it,  as  every  act  of  tli« 
colonial  legislature  was  liable  to  a  repeal  by  the  king  and  eoun- 
cil,  and  could  not  but  be  reported  to  them,  and  in  that  case 
could  not  well  but  come  to  the  knowledge  of  at  least  one 
branch  of  the  legislature,  the  house  of  Lords.  But  whether 
owing  to  the  embarrassment  of  a  court  of  chancery  upoa 
whose  wonted  jurisdiction  they  did  not  wish  to  trench ;  or  t« 
the  advantage  of  having  it,  as  not  rendering  it  necessary,  ill 
their  opinion,  to  go  so  far  in  some  particulars,  the  whole 
extent  was  not  given  by  the  words  of  those  acts,  which  by  the 
provisions  of  our  act  of  assembly,  is  established.  In  order 
the  better  to  compare  the  two  English  statutes  w|th  our  act  of 
assembly,  we  shall  extract  it  here. 

It  is  entitled,  "  An  act  for  defalcation.'*  The  etymon 
of  this  term  is  from  Falx  a  latin  word  for  a  pruning  knifem 
Hence  falco  to  amputate,  or  prune.  Defalco,  the  compound, 
to  prune  from  :  So  that  vi  termini,  it  expresses  the  pruning 
a  demand  by  shewing  that  it  is  less  than  it  purports  to  be, 
by  reason  that  it  ought  to  be  made  less  by  something  shewA 
against  it.     Let  us  now  see  the  act. 

**  If  two  or  more,  dealing  together  be  indebted  to  eacfi 
other  on  bonds,  bills,  bargains,  accounts  or  the  like,  and  com- 
mence  an  action  in  any  quarter  of  this  province,  if  the  de- 
fendant cannot  gainsay  the  deed,  bargain  or*  assumption, 
upon  which  he  issued,  it  shall  be  lawful  for  such  defendant 
to  plead  payment  of  all  or  part  of  the  debt,  or  sum  demand- 
ed, and  give  any  bond,  bill,  receipt,  account,  or  bargain,  im 
evidence,  and  if  it  shall  appear  that  the  defendant  hath  fully 
satisfied  the  debt  or  sum  demanded,  the  jury  shall  find  tot 
the  defendant,  and  judgment  shall  be  entered,  that  the  plain- 
tiif  shall  take  nothing  by  his  writ,  and  to  pay  the  costs.  And 
if  it  should  appear  that  any  part  of  the  sum  demanded  be 
paid,  then  so  much  as  is  found  to  be  paid,  shall  be  defalked, 
and  the  plaintiff  shall  have  judgment  for  the  residue  only, 
with  costs  of  suit.  But  if  it  appear  to  the  jury,  that  the 
plaintifT  is  overpaid,  then  they  shall  give  in  tl\pir  verdict  for 
the  defendant  and  withal  certify  to  the  court  how  much 
they  find  the  plaintiflf  to  be  indebted,  or  in  arrear  to  the  dc- 
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tfendant  more  than  will  answer  the  debt  or  sum  demanded ; 
and  the  sum^  or  sums  so  certified,  shall  be  recorded  with  the 
verdict,  and  shall  be  deemed  as  a  debt  of  record,  and  if  the 
plaintiflf  refuses  to  pay  the  same,  the  defendant  for  recovery 
tthereof,  shall  have  a  scire  facias  against  the  plaintiff  in  the 
aaid  action ;  and  have  execution  for  the  same  with  the  costs 
of  that  action."  There  is  nothing  said  about  executor  or  admi- 
nistrator in  our  act  as  bluing  unnecessary ;  because  a  provision 
which  is  made  for  the  original  parties,  must  extend  to  th^ 
representatives* 

*'  Mutual  debts'*'^  are  the  words  in  the  English  acts.     This 
answers  to   the  word,  debitum,  or  what  is  due,  in  the  Ro^ 
man  law,  and  can  have  no  reference  to  the  techncal  distinc- 
tion of  a  debt  by  specialty  ;  or  of  a  certain  sum  by  contract, 
or  in  account  settled*     It  must  have  a  more  extensive  mean- 
ing, and  be  clear  of  what  is  merely  technical  in  the  denomi- 
nation of  demands.     But  our  act  introduces  a  specification 
of  bondSf  bills,  bargains^  promises,  accounts,  or  the  like. 
The  word  Aar^ai/i  has  a  sweeping  effect,  and  cannot  but  let 
in  unliquidated  damages.     So  that  a  defendant  in  answer  to 
a  demand  on  one  bargain  may  be  let  in  to  give  evidence  of  a 
claim  on  his  part,  o;i  another.     But  still  it  must  be  a  bargain 
in  the    course  of  dealing  together. .  It  is  no  objection  and 
ought  to    be  none,  that  the  damages  on  such  bargain,  are 
not  liquidated^  because  on  notice  given,  they  can  be  liquidat- 
ed by    the  same  Jury    that  hears  the    plaintiff's  demand. 
And  in  case  of  apenalty  we  make  no  distinction,  because  we 
can  enquire  in  the  case  of  a  bond  what  was  the  real  debt  / 
and  we  can  set  off  what  is  really  di^e.     Even  in  England  the 
liberal  mind  of  Lord  Mansfield,  saw  that  this  could  be  done. 
^^  He  said  he  expected  that  it  would  have  been  put  upon  the 
foot  of  setting  off  the  sum  that  the  defendant  imagined  to  be 
really  due  for  the  damages  he  sustained.     But  he  now  perceiv- 
ed that  it  was   insisted  the  whole  penalty  might  be  set  off.  ^ 
He  said  it  is  clearly  most  unjust  and    contrary  to  the    in- 
tention of  the  acts  of  parliament,  that  the  whole  penalty  should 
he  admitted  to  be  pleaded  by  way  of  set  off  when,  perhaps, 
ft  very  small  sum  was  really  due  for  such  damages  as  the  de- 
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fendant  had  actually  sustained."  The  judges  were  fettered 
by  the  principle  that  the  penalty  could  not  but  be  considered 
as  the  real  d^bt,  in  a  court  of  laxo> 

For  the  construction  of  our  act  of  assembly  as  to  vhat 
demands  may  be  set  oiF,  see  Smith's  laws,  51. 

As  to  the  pleading,  or  giving  in  evidence  xvith  notiu^ 
there  is  a  provision  subsequent  to  this  act  by  that  of  the  14 
Feb*  1729,  30;  of  which  see  in  the  same  note  to  Smith'^ 
edition  of  the  laws  of  Pennsylvania. 

The  scire  facias  given  by  our  act  of  assembly,  which  is 
in  the  nature  of  a  summons  to  shew  cause  why  execiitim 
shall  not  go  for  the  sum  certified  to  be  found  for  the  defefh 
dant.  This  provision  is  a  novelty^  and  not  adopted  by  the 
English  acts,  though  for  idiat  reason,  I  am  not  able  to  coai* 
prebend.  For  unquestionably  it  must  be  considered  an  ioh 
provement. 

Where  in  case  of  a  set  oiF  a  balance  is  found  for  the  de** 
fendant,  but  for  this  provision  he  must  bring  his  action  and 
declare*  The  scire  facias,  here,  is  a  declaration  at  oncei 
and  will  set  forth  the  ground  on  which  the  demand  is  mad6 
without  circutty.  It  is  in  the  nature  of  a  new  action  as  every 
scire  facias  is,  but  springing  out  of  the  former  suit^  the  con- 
nection and  relation  is  immediately  seen  without  pleading, 
or  averment ;  and  delay  is  avoided,  and  expence  to  the  par- 
ties. 

Though  a  set  off  is  a  matter  of  right  to  a  defendant,  yel 
he  is  not  bound  to  make  it.  He  may  prefer  as  it  may  be  ad- 
visable, to  do  in  many  cases,  the  keeping  demands  separate^  ^ 
things  taken  singly  may  be  better  understood* 

I  have  been  the  more  particular  in  an  analysis  of  this 
act  of  assembly,  that  the  student  may  distinguish  the  reason 
of  the  construction  of  the  law  of  set  off  by  the  English  judges^ 
and  by  the  decisions  of  our  courts,  and  also  that  the  respect 
due  to  the  good  sense  of  our  early  legislators  may  appear* 
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^<  Also,  all  actions  of  trespass,  (quare  clausum  fregit,  or  other- 
^  wise)  detiuuej^  trover,  replevin,  account,  and  case,  (except  upon 
*^  accounts  between  merchants)  debt  on  simple  contract,  or  for  ar- 
"  rears  of  rent,  are  limited  by  the  statute  last  mentioned  (21  Jac. 
<^  1  c.  ^16.)  to  aix  years  after  the  cause  of  action  commenced; 
*«  &c."  Ill  ^1.  Com.  3 j7. 

THIS  statute  is  a  provision  of  wisdom  and  humanity,  but 
it  must  be  restrained  to  the  reason  of  it.     It  is  founded  on 
the  policy  of  protecting  honest  but  improvident  individuals 
who  are  not  careful  in  taking  vouchers  of  their  payments, 
and  there  is  a  presumption  arising  in  human  transactions  that 
a  debt  not  demanded  for  a  length  of  time,  is  paid,  becau3e 
creditors  do  not  usually^  except  in  particular  cases,  a  continu- 
ance, &c«  suffer  debts  to  lie  over,  without  being  demanded, 
a  great  length  of  time.     The  length  of  time  which  the  sta- 
tute has   fixed  upon,  as  a  general  rule,  when  the  presump- 
tion shall  be  considered  as  having  arisen  is  six  years ;  but  what- 
ever will  meet  that  presumption,  and  remove  it,  shall  take 
the  case  out  of  the  statute.     It  is  not  therefore  a  promise  t% 
pay  the  debt,  but  an  acknowledgment  of  it,  that  meets  the 
presumption,  and  takes  a  case  out  of  the  reason  of  the  law. 
As,  in  contracting  the  debt,  there  is  seldom,  or  never,  an  ex- 
press promise  to  pay,  or  totidem  verbis,  qs  I  will  pay,  the 
law  18  said  to  raise  if,  or  to  imply  a  promise,  so  it  is  said  that 
by  an  acknowledgment  of  the  debt ^  the  former  promise  is  re- 
vived  or    continued^  which  is  sometimes  the  phraseology 
or,  in  other  words  that  a  new  promise  is  implied,  or  raised^ 
nor  need  the  acknowledgment  be  express^  it  may  be  inferred 
from  circumstance^  or   expressions  that  imply  the  not  hav- 
ing paid  the  debt. 

What,  will  take  a  case  out  of  the  statute,  must  be  what 
will  constitute  an  exception  to  it.  In  that  case  it  is  as  if  it  had 
not  been ;  with  regard  to  any  effect  upon  the  case. 

It  was  early  felt  by  the  judges  that  a  case  not  within  the 
reason  of  the  statute  ought  not  to  be  considered  as  within  it. 
It  would  be  **  establishing  iniquity  by  law,"  so  to  consider  it. 
But  on  a  simple  contract  debt^  to  which  the  statute  alone  ap- 
plied, in  order  to  avoid  wager  oi  hw^ht*^  defendant  swear- 
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iDg  himself  clear,  an  action  dn  the  case  must  be  brought^  ainl 
the  declaration  laid  \^ith  an  assumpsit*     In  order  to  meet 
this  form  the  defendant  pleads  non  assumpsit,  infra  sex  armo^ 
which  prima  facie  brings  him  within  the  provision  of  thi 
statute*     The  plaintiff  instead  of  replying  specially  the  fact^ 
of  an  acknowledgment,  or  confession  of  the  debt  withiik 
that  time,  joins  issue  on  the  plea  of  non  assumpsit ;  probably^ 
at  an  early  period  the  narrow  minds  of  the  common  law  judg^ 
es,  not  being  bold  enough  to  encounter  the  statute,  on  the 
reason  of  it,  and  it  not  being  known  that  the  special  replicai* 
tion  of  an  acknowledgment  would  be   admitted,  or  froA 
mere  oversight  such  replication  not  having  been  made.     Ill 
a  hard  case  therefore  the  common  law  courts  would  be  dis»^ 
posed  to  adopt  the  astutia  of  considering  an  assumpsit,  to 
arise  from  an  acknowledgment  of  the  debt,  and  to  be  a  new 
promise*     But  it  is  but  ^Jiction  and  is  embarrassing  to   the 
mind  of  the  student;  for  it  is  not  consistent  with  the  truth  of  . 
the  case,  and  is  in  fact,  not  a  new  promise,  nor  even  evidence  ! 
•of  a  new  promise^  but  of  the  old  not  having  been  complied 
with,  or  fulfilled.  It  is  for  this  reason,  that  I  wish  we  coidd  • 
get  quit  of  this  language  reviving'^  or  continuing'  a  promise, 
and  take  common  sense  in  our  forms  of  pleading.  The  truth 
is,  the  plaintiff  says,  the  defendant  did  contract  to  pay.  The 
defendant  says,  I  have  paid.     For  if  I  had  not  paid,  is   it 
probable  you  would  not  have  called  upon  me  before  this  i    I 
hare  paid,  but  I  have  lost  the  proof  of  that  payment;  ergo 
the  statute  of  6  years.     But  says  the  plaintiff  you  have  ack- 
>nowledged  within  the  6  years  that  you  have  not  paid ;   for 
which  reason  you  cannot  claim  the  benefit  of  the  provision. 
The  matter  conducted  in  pleading  in  such  shape  as  this, 
would  be  intelligible.     Assumpsit,  non  assumpsit ;  replica* 
tion,  acknowledgment ;  and  hereupon  issue  joined.   It  would 
avoid  the  whole  mummery  of  new  promise^  or  reviving;  or 
ctontiduing  the  debt. 

In  the  case  of  an  express  promise  taking  the  case  out  of  the 
statute,  an  issue  on  non-assumpsit  infra  sex  annos  may  be 
joined,  without  logical  blemish,  or  the  necessity  of  astutia 
>to  support  a  fiction.  . 
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III  Bl.  Com.  359. 

There  never  was  a  power  under  the  judiciary  system  of 
Pennsylvania,  as  at  first  adopted,  or  since,  to  change  the 
venue;  and  this,  owing  to  the  organization  of  the  courts,  and 
the  laws  providing  for  the  return  of  jurors.     The  supreme 
court,  as  at  first  constituted  had  no  ori^ffzo/ jurisdiction,  nor 
has  had  since  at  any  time  unless  within  the  city  and  county  o^ 
Philadelphia.  No  original  yfxit  therefore  could  issue  from  the 
supreme  court  to  any  county,  as  was  the  case  with  the  super 
rior  courts  in  England*     Every  cause  must  come  into  the  su- 
preme court  by  reip9val.     Issue  having  been  joined  in  the . 
court  below,  or  joined  in  the  supreme  court  after   removal 
thither,  the    venire    issued  to  the    sheriff    of  the    cpunty 
from  whence    the  cause  had  been  removed,    commanding 
him  to  summon    jurors;  or  rather  to  distrain  them:  for. 
following    the    English    theory,   they  were    supposed,    in 
contemplation    of  law,  to  have    made  default  before  on  a 
summons  served.     Tlie  sheriff  was    commanded    to  have 
these  at  the  sitting  of  the  supreme  court  in  term,  nisi  prius^ 
that  is,  unless  the  judges  .of  the  supreme  court  came  into  the 
county  before  that  term  holden.     But  this  was  matter  of  form 
merely,  and  without  reason,  following  the  theory  of  the  judi- 
ciary system  of  England,  and  adopting  the  precedent  of  the 
writ.     It  was  not  the  understanding  that  any  trial  was  to  be 
had  at  bar^  or  the  jurors  to  attend  at  the  sitting  of  the  term. 
For  it  is  provided  by  the  act  constituting  the  court,  22d  May 
1722,  "that  upon  issue  joined  in  the  supreme  court,  such  is- 
sue shall  be  tried  in  the  county,  from  whence  the  cause  was 
removed,  before  the  judges  of  the  supreme  court  or  any  two 
of  them,  who  are  hereby  empowered  and  required  to  go  the 
circuit,  into  the  respective  counties ;  and  to  do  generally  all 
those  things  jthat  shall  be  necessary  for  the  trial  of  any  is- 
sue as  fully  as  the  justices  of  nisi  prius  in  England  may  or 
can  do.     This  reserves  to  the  court  in  terra,  the  giving  judg- 
ment; or  hearing  motions  for  a  new  trial;   or  in  arresr'of 
judgment.     It  may  be  seen  therefore  that  under  this  act  there 
can  be  no  trial  at  bar;  by  calling  a  jury  fron^  the  county; 
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nor  can  there  be  a  change  of  the  venue  by  calling  a  jury,  fhioi 
one  county  to  another.  ••.. 

By  an  act  of  25  Sept.  1806,  original  jurisdiction  under  con- 
tain restrictions,  was  given  to  the  supreme  court  within  d»t: 
county  and  city  of  Philadelphia ;  and  in  that  case  there  might  | 
be,  and  frequently  were  trials  at  bar,  all  the  judges  sitting  ;biil  j 
it  has  been  since  restored,  but  limited  by  act  of  24th  Felv  * 
1806,  and  a  removal  in  civil  actions  restrained  ;  but  no  issuer , 
in  fact  are  to  be  tried  in  bank;  and  nisi  prius  courts  tobe^ 
holden  by  a  single  judge  ;  so  that  trial  at  bar  cannot,  at  tlilf .' 
time,  exist  in  any  place.  I  consider  all  these  partic 
great  improvement  of  the  system ;  and  I  would  consider} 
a  farther  improvement  to  have  the  trials  of  issues  in  fact  t 
away  from  the  supreme  court,  even  at  nisi  prius  sitting^  pH 
the  city  and  county  of  Philadelphia,  as  is  the  case  in  tht' 
■  other  counties  in  the  state. 

As  to  trial  by  jury,  too  much  cannot  be  said  for  it  io  aj 
eritninal  case,  where  the  necessity  of  unanimity  is  more  rec 
cileable  to  reason.     For  there  is  a  presumption  of  law  in 
vour  of  the  accused,  that  he  is  innocent ;  and  it  is  the  maxiiiij!^ 
that  if  there  is  a  doubt,  acquit.    Where  one  or  more  of  Aei 
jury  doubt  so  much  as  to  stand  out,  after  being  kept  together*^ 
a  reasonable  time,  and  no  appearance  of  agreeing,  it  may  be^ 
evidence  that  there  is  ground  of  doubt;  and  it  being  ne* 'J 
cessary  to  keep  the  jury  together  in  the  case  of  felony,  witt* 
out  meat  or  drink  until  they  are  agreed.     It  is  a  reason  diat 
such  a  principle  may  be  admitted  in  foro  conscientis  to 
justify  a  concession  in  favour  of  the  accused. 

In  a  civil  action  there  is  no  legal  presumption  on  one  side 
or  on  the  other ;  and  the  court  have  a  power  to  allow  the 
jury  to  eat  and  drink ;  and  may  permit  the  finding  a  privy 
verdict,  and  separating ;  or  upon  cause  may  discharge.  Tri- 
als per  pais  250.  By  our  act  of  assembly  21  March,  1806, 
this  power  is  impliedly  s^mctioned  in  the  oath  prescribed  to 
be  taken  by  the  jurors ;  "  a  true  verdict  give  according  to 
the  evidence  unless  dismissed  by  the  court,  or  the  cause  with- 
drawn by  the  parties." 
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t might  seem  expedient  to  give  the  district  courts  the 
to.change  the  venue  in  the  case  where  a  county  was 
iaHiested,  which  is  quasi  a  corporation;  and  the  presumption 
iUktt  be  that  an  impartial  trial  could  not  be  expected* 


HI  Bl.  Com.  377. 

0  18  the  understanding  of  some  judges  that  a  writ  of 
mil  not  lie  upon  a  case  stated*     I  cannot  say  that  I  have 

ilncwn  it  so  decided.  But  the  adding  to  the  state* 
fcr  the  opinion  of  a  court  that  it  *^  shall  be  consi-* 
m  the  nature  of  a  special  ven&ct^  would  seem  to  imply 
%ere  is  some  necessity  for  such  addition*  I  do  not 
Mfthat,  unle^  at  nisi  prius,  there  can  be  any  necessity  for  . 
!)  indeed,  there  may  be  a  good  reason*  Because 
ited  by  the  parties,  are  in  the  nature  of,  or,  rather, 
place  of  a  special  verdict:  and  this,  because,  as  the 
says,  the  facts  must  be  as  if  the  jury  had  found 
)  and  be  niade  a  part  of  the  proceedings.  But  where 
ment  is  made  immediately  to  the  court  in  term,  and 
facto,  a  part  of  the  proceedings,  they  do  appear 
die  record;  and  there  would  not  seem  to  be  a  necessi- 
',  even  a /ro/;rirf^,  in  tacking  to  the  tail  of  a  statement, 
it  was  to  be  considered  in  the  nature  of  a  special  verdict. 
'se  tnuh  is,  I  take  it,  that  the  appendage  has  been  trans- 
"Tfcd  from  an  exigence  where  it  was  proper,  to  an  occasion 
^hereit  was  not  wanted;  and  this  without  examination  of 
ue  reason  of  the  use*  Because,  that,  in  a  dase"  stated,  at  nisi 
fro,  it  was  added,  that  it  should  be  in  the  nature  of  a  spe- 
ed verdict,  for  which  there  was  reason ;  when  a  case  came 
to  be  stated  for  the  opinion  of  the  court,  in  term,  pursuing 
inform  of  a  case  at  nisi  prius,  it  was  added  that  it  should 
k  ia  the  nature  of  a  special  verdict  without  distingurshing 
4c  difference. 

1  could  assign  a  reason,  and  it  is  tfieonly  possible  reason 
«at  1  could  assign,  for  this  sublevamen,  or  wing  to  the  state- 
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ment ;  or  itUi^  as  I  have  already  called  it,  viz.  that  it  kan.j 
be  understood  in  submitting,  to  the  opinion  of  the  cour^lBy 
a  writ  of  error  is  not  to  be  fraught ;  but,  it  would  be  I  " 


intelligible  that  this  should  be  expressed,  and  to  haveit«a& 
that  a  writ  of  error  was  not  to  be  brought*  W  i 

But  in  term,  and  in  a  case  stated  to  a  court  in  the  last 
sort^  our  supreme  court,  it  is  still  added,  that  it  is  to 
the  nature  of  a  special  verdict.    It  cannot  therefore  be  to 
the  bringing  a  writ  of  error  that  this  is  added»  The 
it  is  unmeaning,  «nd  without  any  visible  use.  It  ought 
fore  to  be  rejected.     It  can  answer  no  possible  end 
puzzle  the  student  to  know  what  to  make  of  it^    He 
think  it  either  mastery,  or  magic,  or   nonsense,  where 
supported  by  no  visible,  artijicial^  or  moral  reasom 


"  Thus  much  for  judgtnents;  to  which  costs  are  $ 
«  appencls^^e,  &c."  Ill  Bl.  Com.  399.  * 

It  will  be  useful  for  the  student  to  have  some  idea  < 
the  difference  of  the  law  of  Pennsylvania  from  that  of  ] 
land  in  regard  to  costs,  it  is  observable  that  in  origiq 
writs  in  England  ;  or  writs  instituting  process,  there  1 
condition  directory  to  the  officer  serving  these  writs  j 
if  he  (the  plaintiiF)  shall  mate  t/ou  secure  of  prosecuting  fi^ 
claim^  fc?c.  This  security  was  at  the  beginning  a  matter  of 
substance;  and  real  persons  were  required;  not,  as  since, 
merely  nominal,  John  Doe  and  Richard  Roe.  But  whence 
law  ceased  to  be,  that  the  plaintiff,  for  his  false  clamour,  or 
groundless  complaint,  should  be  amerced,  these  sureties  be* 
came  nominal ;  and,  had  it  not  been  for  ihtform  of  the  wnt, 
bemg  still  preserved  with  this  condition,  even  John  Doc  and 
Richard  Roe,  might  have  been  left  out.  But  in  Pennsylva- 
nia we  have  no  such  condition  in  our  writs  ;  and  therefore 
John  Doe  and  Richard  Roe  need  not  be  attached  to  the  wnti 
or  declaration  pujsuing  the  writ.  Pledges  of  prosecution  are , 
idle  words,  and  need  not  be  introduced. 
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What  was  the  necessity  of  security  to  prosecate  the  suit^ 
1^  an  early  period  ?  It  was  because  that  parties,  plaintiff  or 
defendant,  were  liable  to  an  amercement;   the  plaintiff  for 
complaining  falsely ;  the  defendant  for  groundlessly  resisting 
a  just  clsum.      But  when  costs  were  given  by  staiute;    or 
came  to  be  given  in  certain  cases,  which  the  common  law  eo 
^nomine  did  not  allow,  all  idea  of  amercement  ceased,  and 
the  costs  are  the  amercement ;  or  answer  the  same,  and  a  bet- 
p|er  purpose ;  some  allowance  to  the  party  for  what  has  been 
■  expended  in  prosecuting  or  sustaining  a  suit.     But  it  is  un- 
[^l^r  the  idea  of  an  amercement  that  the  form  still  remains  of 
ing  the  plaintiff  in  the  caae  of  a  nonsuit. 
It  is  on  the  same  principle  that  the  paying,  a  fine  to  the 
;ing  in  case  of  a  judgment  against  a  party  has  ceased  in  £ng* 
d,  costs  being  deemed  a  suficicnt  restraint  against  a  vex- 
atious suit,  or  groundless  defence*  But  it  is  still  under  the  idea 
'  of  vexation  in  the  bringing  the  action,  that  executors  and  aJ-^ 
^Viinistrators  \n   England  do  not  pay  cosu ;    for  the  reason 
Lgiven  is  that  they  cannot  be  apposed  tq  be  cognizant  of  the 
p'gromid  of  action,  in  those  whom-  they  represent,  in  such  a 
manner,  as  that  the  law  can  infer  a  vexation.     But  fine  and 
anercemeat  ceasing,  and  costs  being  in  place  of  these  in.Eng- 
>  land,  the  examptian  of  executors  and  administrators   fropi^ 
i  costs,  ought  to  have  ceased  also*     Here  it  has  never  been  in- 
Uoduced;    ^d  no  distinction  taken  as  to  th^se  from  pther 
parties  to  a  suit. 

The  absurdity  did  not  exist  at  the  common  law,  so  far  as 
respected  the  plaintiff,  that  he  could  have  no  allowance  for 
his  costs  of  writ,  service  by  the  sheriff,  and  return,  docket- 
ing by  the  clerk,  filing  of  papers,  and  continuance  of  suit, 
together  with  subpoena  for  witnesses,  Stc.  An  allowance  was 
made  for  these  in  the  damages  assessed  by  the  jury,,  in  all 
cases  where  damages  were  recoverable*  But  as  the  jury  could 
make  but  an  estimate  or  guess  as  to  these,  the  costs  actually 
laid  out,  were  a  most  certain  criterion ;  and,  therefore  given 
by  the  statutes ;  and  these  added  by  way  of  increase  of 
damages,  by  the  court.  For  even  before  the  statute  of  Glou* 
cestcr  "  the  justices  in  E)Te  were  wont  at  their  iters  to  assess 
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the  costs  of  the  plaintiff,  when  he  prevailed,  at  a  rcas 
sum  exclusive  of  and  unblended  with  the  damages ' 
recovered ;  and  that  custom  prevailed  till  the  int 
of  the  modem  justices  of  assize  and  nisi  prius ;    at 
time  it  became  necessary  that  the  costs  should  be 
the  court-above,  and  not  by  the  judges  on  their  circuits*' 
hist,  c.  p.  266.      When  the  jury  therefore  g^ves    a  ver 
even  in  the  case  of  debt  or  ejectment,  they  say  we 
the  plaintiff  six  cents  damages,  and  six  cents  costs,  is 
that  the  court  may  consistently  add  the  increase    of  ( 
the  damages*  In  cases  where  the  verdict  is  for  damag 
not  an  ejectment,  or  a  debt  on  bond  with  a  penalty,  or 
venant  with  a  penalty,  &c.  they  say  only  we  find  so  mud 
mages,  and  six  cents  costs. 

But  is  there  any  thing  to  hinder  the  jury  still  to  in<! 
costs  in  the  damages  and  under  that  idea  to  say  we  findV 
fhuch  damages  without  costs.  I  should  think  there  k.ii 
it  is  the  usage  and  practice*  Under  the  statutes 
provide  that  damages  being  found  under  a  certain  sum,! 
shall  be  no  costs,  or  no  more  costs  than  damages,  the , 
who  are  the  arbiter  of  damages,  and  with  whom  itmustl 
to  bring  the  damages  -under  the  sum,  may  say  we  find.i 
or  without  costs*  This  is  no  more  than  to  say,  we  hai^  ] 
sened  the  damages  with  a  vikw  to  that*  For  costs 
leg'cti  sense  included  in  the  word  damages^  2  East;  296; 
if  said  to  be  added  by  the  court,  it  is  the  same  thing  as  if  a<i* 
ded  by  the  jury  themselves.  Damages  are  exemplary  as  well 
as  compensatory ;  and  it  is  not  therefore  the  exact  compen- 
sation that  is  alone  to  be  the  measure*  See  the  error  in  the 
reasoning,  2  Cain,  213*  The  case  in  Salk.  207*  was  the  re- 
sult of  good  sense,  and  according  to  the  reason  on  which  the 
statutes  passed.  The  jury  giving  costs,  even  where  the  da- 
mages found  would  not  otherwise  justify  the  court  to  encreasc, 
took  the  case  out  of  the  statutes  and  formed  an  exception. 

The  in»practicability  of  making  but^  an  estimate  of  the 
costs  in  the  action,  is  a  reason  against  including;  or  being 
supposed  to  include  ;  but  it  is  an  embarassing  circumstance 
to  be  obliged  to  find  damages  to  a  certain  extent,  in  order 
%o  carry  costs,  in  a  case  where  a  jury  may  think  that  the  plaio* 
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^S  had  good  cause  of  action,  but  that  the  excuse  or  extenua- 
'tion  of  damages,  which,  from  evidence  which  the  plaintiff 
could  not  anticipate,  might  reduce  in  such  a  way  that  small 
damages,  on  the  defendant  paying  coats ^  might  suffice.     Rea- 
son and  convenience  appear  to  me  in  favour  of  this  principle, 
as  extending  to  all  cases  in  which  damages  are  to  be  reco- 
'   vered  and  costs  given*    Such  finding  by  the  jury  ought  to 
,   be  considered  as  taking  the  case  out  of  the  general  rule* 

It  is  a  different  matter,  and  more  difficult,  to  say  what 
the  jury  may  do,  where  an  action  is  commenced  in  an  inferior 
,  •court,  and  i^emoved  by  the  plaintiff;  and  where  it  is  provided 
I  that  no  more  costs  shall  be  recovered  than  damages.  I  should 
I'  think  in  such  a  case  a  jury  could  not  find  a  less  sum,  and  say, 
1^  xuith  co^^«,'becau8eit  is  the/^/fcy  of  the  law  to  avoid  the  de- 
lay which  the  removal  of  a  cause  gives,  and  also  to  save  the 
time  of  the  superior  court  for  the  determination  of  the  more 
1^   important  actions.    But  under  our  acts  of  assembly  in  the  case 
k  of  referees^  the  trial  by  juiy  being  taken  away,  in  the  first 
[    instance,  there  is  less  reason  on  an  appeal,  to  limit  the  power 
y  of  the  jury  in  this  particular,  so  as  to  say,  with  or  without 
^  costs*     See  1  Bin*  61 .    4  Bin.  5.     In  the  case  of  penal  ac* 
tions,  or  actions  on  penal  statutes,  where  a  certain  sum,  in  th^ 
nature  of  a  mulct,  is  to  be  recovered,  the  jury  cannot  give 
.-    less;  costs  must  follow.     Under  the  statute  22d, 23d,  Cha. 
II.  reported  by  the  judges  of  the  supreme  court  to  have  been 
introduced  here,  where  the  judge  must  certify  in  order  to 
entitle  to  costs,  it  is  inferable  from  the  policy  of  the  statute, 
that  die  jury  cannot  say,  with  or  without  costs,  so  as  to  ex- 
clude the  necessity  of  the  certificate. 


Ill   Black.  Com. 406w— -WRIT  OF  ERROR. 

By  an  act  of  Assembly  of  6  March,  1812*  Sec.  11.  it  is 
provided  that  "  when  more  than  one  exception  is  taken,  or 
point  made  in  any  court  of  common  pleas ;  -or  other  court  of 
inferior  jurisdiction,  and  the  same  has  been  duly  removed 
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» 
to  the  supeme  court  for  their  decision,  the  judges  of  ^ ' 
SMpreme  court,  are  civjoiiied  and  required  to  give  their  o] 
nionon  every  poiot,  and  exception  taken,  and  signed  in 
inferior  court."  It  is  no  small  reproach  upon  the  courts 
error ^  that  it  should  be  found  neceaaary  to  make  such  ftpnjR^' 
vision,  ii^t  had  its  origin  in  the  indolence,  or  weainess^ 
timidity  o^jadges,  and  unwillingness  to  take  more  upon  th 
in  deciding  points  of  law  than  became  unavoidable  io  the 
dertaking  to  affirm,  or  reverse  a  judgment.  But  the  defei 
in  a  writ  of  error  was  still  left  at  a  loss  to  know  whether 
other  errors  which  had  been  assigned  were  erroneous ;  so 
it  might  behoove  him  to  pray  amendments  ;  or,  if  a  plaii 
to  discontinue,  and  bring  a  new  action.  In  this  country,'] 
was  following  the  English  judges,  and  their  errofs^  that  led 
this.  It  was  their  mode  of  proceeding ;  I  mean  of  the  En, 
judges,  that  if  one  error  assigned,  was  fatal  ta  the  action  or  pr^ 
ceedings,  to  look  no  farther  into  the  record.  By  this  means 
ihey  consulted  jthcir  own  ease,  and  perhaps  the  interest  ^^ 
tomies,  and  special  pleading,  but,  by  no  means  of  the  pactfes 
in  the  suit*  I  am  pleased  therefore,  with  this  amendment 
the  legislature.  But  there  remains,  yet  another  step  to  bej 
taken,  and  which,  I  think,  was  originally  in  the  bill,  ^^jf 
60,  would  seem  to  have  been  struck  out ;  for  it  is  not  in  m  | 
law*  It  is  what  by  way  of  supplement,  may  be  yet  added../;^ 
will  endeavour  sq  to  explain  myself  that  I  may  be  understoOMJ|^ 
by  the  legislative  body  with  a  view  to  such  a  supplement        * 

"A  writ  of  error  lies  where  a  party  is;  aggrieved  by  any 
error,  in  the  foundation^  proceeding'^  judgment^  or  eocecvtion  t^j 
a  suit.  It  is  in  the  nature  of  acommisstou  to  the  judges  of 
the  same  or  a  superior  court,  by  which  they  are  authorised  to 
examine  the  record, upon  which  a  judgment  was  given ;  and 
on  suchcxamination,  to  affirm  or  reverse  the  same  accordingto 
law. 

"  Errors  in  law^,  are  common  or  apeciaL  The  common 
errors,  are,  that  the  declaration  is  insufficient  in  law,  to 
maintain  the  action.  Special  errors  are,  the  want  of  an  ori- 
ginal writ,  bill,  or  warrant  of  attorney  or  other  matter  appear- 
ing on  theface  of  the  record,  which sliews  their  judgment 
to  have  been  erroneous. 
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"^^  £rrors  in  fact y  consist  of  matters  not  apptaxii^g  on  theface 
of  the  record,  which  if  true*  prove  the  judgment  to  have  beeii 
erroneous ;    as  that  the  defendant  in  the  original  action   be- 
in^  under  age  appeared  by  attorney*    That  a  femme  plaintiff 
or  defendant  was  under  coverture,  at  the  time  of  commencing 
the  action,  or  that  a.  sok  plaintiff  or  defendant  died  before  a 
Verdict  or  interlocutory  judgment."    3  Tidd's  practice,  c*  43» 
In  the  foundation  of  the  action^  the  first  error  that  is  as* 
'-  signable,  is  the  want  of  jurisdiction ;   and  it  is  a  masLim  of 
law  that  consent  cannot  ffive Jurisdiction*     Now  in  the  case  of 
rA  justice  of  the  peace  in  this  state,  it  is  a  great  hardship,  that 
^    if  on  a  writ  of  error^  it  shall  appear  on  the  face  of  the  proceed" 
i'  inff.  that  he  has  exceeded  his  jurisdiction  by  a  cent^  even 
.    though  the  defendant  has  appealed,  and  not  made  a  plea  to 
his  jurisdicticHi,  or  made  the  sum  demanded  aground  of  ex- 
ception before  the  justice,  but  waved  all  this,  and  taken  the 
.     chance  of  a  trial,  he  shall  nevertheless  be  permitted  to  take 
|p  advantage  of  this  on  a  certiorari^  which  is  in.the  naOJKne  of  a 
\:   writ  of  errors     For  though  it  is  true  that  oomsentcannotgive 
jurisdiction,  where  it  respects  the  nature  of  the-  action^  yet  it 
is  not  necessary  that  this  be  applied'  where  it  respects  only 
the  quantum  of  the  demand. 

In  like  manner  where  errors  alleged^is  in  the  process^  from 
^  a  court;  or  where  different  causes  of  action  are  joined  in 
one  writ;  or  where  proper-persons  are^ not  made  parties  ;.  or 
the  declaration  varies  fVom  thewrit ;  or  has  counts  that  can- 
not be  joined;-  or  does,  not  go  to  maintain^  or  give  ground 
of  action  ;  of  the  evidence  does  not  agree  with  the  declara- 
tion y  or  the  verdict  with'die  evidence ;  or  thet  judgment  with 
the  verdict ;  or  the  execution  witli  the  judgment ;  in  all  these 
c^scsy  if  exception  is  not  taken  to  each  ofthese^  and  the  point 
made  in  the  court*  below^  why  should  a  party  be  at  liberty  to 
assign  that  for  error  because  appearing  on  the  record,  which 
had  never  been  moved  or  thought  of,  or  brought  forward  in 
the  court  below,  and  it  ctin  be  by  implication  only,  that  it  can 
be  supposed  to  have  passed  upon  it,  the  matter  having  pass- 
ed sub  silentio,  and  no  notice  taken  of  it  by  the  party  in  the  , 
first  instahce»     The  clause  therefore  which  I  would  propose 
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is  this,  that  where  a  certiorari  is  taken  to  a  justice  of  th|< 
peace,  or  writ  of  error  to  a  court  of  record^  no  exccpti<» 
on  the  certiorari  to  the  proceedings  of  the  justice,  shall  b^ 
taken ;  and  on  the  writ  of  error  to  the  court  of  record,  oft^ 
error  shall  be  assigned  which  had  not  been  made  a  grounl^ 
of  exception  to  the  court  below,  and  on  which  the  court! 
not  expressly  decided;  and  at  the  proper  degree  of  the  pr 
ceedings  when  such  exception  ought  to  have  been  taken^c 
point  made. 


«  The  next  species  of  execution  is  against  the  goods  and  ch 
^  tels  of  the  defendant ;  and  is  called  a  writ  of  fieri  fiacias,"  kc^** 
III  Bl.  Com.  4ir. 

THE  law  gives  preference  to  priority ;  prius  in  tempore, 
potior  injure  is  the  maxim.     The  fieri  facias  put  first  into^ 
the  hands  of  the  officer,  has  the  right  to  a  levy  to  be  first ; 
made  under  it;    and  the  levy  first  made,  attaches  in  favour  ^ 
of  that  creditor.     But  this  may  be  lost  by  ckiay^  either  where  . 
die  delay  may  be  evidence  of  covering  that  property  colltt* 
sively  with  the  debtor;  or  where  the  delay  itself  will  amou 
to  a  fraud  in  law*     It  may  be  a  fraud  on  those  who  give  cr 
dit  on  the  evidence  of  goods  in  a  man's  possession.    Thi9 1| 
would  be  a  fraud  in  &ct ;  or  it  may  delay  a  posterior  exe-  ^ 
cution ;  and  this  would  amount  to  a  fraud  in  law*    A  man 
must  use  the  preference  the  law  gives  him,  so  as  not  to  de- 
lay or  defeat  the  right  of  another.     This  both  at  common 
law,  and  under  the  statute  of  Elizabeth*. 

But  wilt  a  fraud  in yac^  be  inferred;  or  a  fraud  in  law 
arise  from  the  suffering  the  property  levied  on  to  remain  in 
the  possession  of  the  debtor ;  or  rather  the  officer  not  tak* 
ing  it  immediately  into  his  actual,  as  it  already  is  in  his  legal 
possession  ?  That  is  by  such  removal  and  change  of  situation 
as  will  be  exclusive  of  all  evidence  of  a  possession  by  the 
debtor.     Must  the  officer  remain  with  the  property,  and  hoW 
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this  visible  and  actual  possession  of  it  ?  It  is  at  the  risk  of 
the  officer  not  to  do  it ;  but  the  law  will  not  raise  the  impu- 
tation of  fraud,  nor  will  a  jury  be  bound  necessarily  to  infer 
fraud  from  the  bare  kavtng  goods  in  the  possession  of  the  debt* 
or,  under  circumstance^  for  a  time;  so  far  as  respects  a  credi- 
tor; or  a  plaintiff  in  another  execution,  under  what  circum- 
stances will  the  lapse  of  time  not  be  conclusive  ?. These  must 
be  left  to  the  court  when  the  question  is  to  them  ;  or  to  the 
court  and  jury  where  the  fact  is  in  issue.  What  time  will 
I  conclude  ?  That  must  be  left  to  the  same  consideration.  A 
day,  a  month,  a  longer  time  may  be  seen  in  the  English  books 
^not  to  conclude.  A  very  short  time  in  other  instances  has 
|l>een  holden  to  warrant  a  conclusion  of  fraud  in  fact,  or  of 
fraud  inlaw.  ^^  If  a  creditor  by  fieri  facias  seises  the  goods 
of  the  debtor  and  suffers  them  to  rtm^in  long  in  the  debtor's 
hands ;  and  another  creditor  obtain  a  subsequent  judgment 
and  execution,  it  is  evidence  of  fraud  in  the  first  creditor,  and 
khe  goods  in  the  hands  of  the  debtor  remain  liable,^'  1  Vez. 
^5,6*  Take  notice^it  is  the  word  lo?ig  that  is  used.  What 
time  shall  be  construed  long  cannot  be  laid  down  by  a  ge- 
neral rule.  1  Wilson  44,  which  is  sometimes  referred  to  on . 
this  head,  gives  a  case  where  the  jury  found  fraud ;  not  from 
the  time  but  from  the  circumstance^  and  manner  of  the  levy* 
The  time  was  but  four  days  ;  and  the  sheriff  did  not  remain, 
nor  his  bailiffs  in  possession  of  the  goods ;  but  the  manner 
Jrf  the  taking  in  execution  was,  by  riding  round  the  farm  and 
saying,  "  I  seise  all  this  com  and  cattle.'*  7  Mod.  referred  to 
in  Wilson,  says  nothing  of  the  time ;  and  the  plaintiff  had 
"got  the  sheriff  to  seise  the  goods  and  would  not  let  him 
•proceed  further.'*  That  was  held  a  fraud,  nothing  appearing 
to  explain  and  rebut  the  imputation  ;  or  rather  circumstances 
appearing  to  support  it;  as  the  paying  taxes  for  the  farm^ 
^d  the  goods  in  the  mean  time,  10  Vin.  561.  The  case  1 
Ray.  251.  The  time  was  not  a  day;  but  the  plaintiff  refused 
to  proceed;  and  the  creditor  who  had  another  execution  in 
the  sheriff's  hands  took  the  goods.  For  it  seems,  said  lord 
Holt,  "that  the  plaintiff  in  the   first  execution  had  a  design 
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ojity  to  keep  theexfcution  in  his  pockety  to  protect  the  defendat^ 
goods  hyfraudP^  ^| 

The  permitting  an  exercise  of  ownership  for  a  day,^ 
less  time  may  be  such  a  badge  of  fraud  as  will  justify  acoiaii 
or  jury  to  infer  it.  As,  *^  in  the  case  of  a  bill  of  sale  of  qj 
quors,  and  the  permitting  the  debtor  to  continue  to  recdl 
them.'*  Every  case  of  this  kind  must  stand  upon  its  oip 
bottom ;  for  no  general  rule  can  apply,  unless  we  say, 
from  the  moment  the  goods  are  seised,  the  officer  must 
the  actual  possession,  and  proceed  wit)i  all  possible  dispatdl 
to  offer  them  for  sale  and  to  make  sale  of  them.  The  law  4/t 
England  has  never  been  carried  to  this  extent.  But  unreel 
sonabU  and  unexplained  delay,  alone,  or  such  circumstance^ 
as  will  evince  a  design  to  defeat  for  a  time,  or  altogethe^! 
will  warrant  the  inference  of  fraud. 

I  know  of  no  difference  in  the  case  of  this  state  (Peimsyk 
vania)  from  that  of  England  where  actual  fraud  can  be  madl 
out;  that  is  an  intention  to  cover  property  from  creditor%<M0 
to  delay  their  executions.  On  what  the  law  shall  raise  tfl( 
implication  of  fraud,  there  may  be  a  difference ;  for  in  the 
application  of  a  rule  o/^r^n^fn/c^i^n,  we  are  bound  to  look  at 
the  difference  in  the  spirit  and  genius  of  the  system  of  a  dily 
ferent  community;  and  the  usage  or  what  is  custoiiiitSm 
goes  to  explain  or  rebut  the  implication.  The  law  of  Peidi^i 
sylvania  has  been,  from  the  earliest  period,  favourable  tp  ^] 
obtaining  credit^  and  is  indulgent  to  debtors.  \    -^ 

The  law  has  had  a  gradation,  a  more  or  less  tendernesi^ll 
to  the  debtor,  from  a  consideration  of  the  circumstances  of 
the  people.  By  the  law  of  1800,  now  obsolete  in  practice, 
for  the  appraisement  of  goods,  a  postponement  of  sale  for' 
seven  days  is  provided ;  and  in  case  the  goods  appraised 
will  not  sell  for  so  much  as  the  same  are  appraised,  and 
valued  to  be  worth  by  the  said  appraisers,  or  any  two  of 
them,  the  creditor  shall  receive  them  for  his  pay. 

Another  law  of  1700,  also  obsolete  in  practice,  provides 
^^  not  only  that  in  a  levy  upon  real  estate,  the  chief  plantation, 
or  messuage,  shall  be  taken  in  execution  last,  but  it  shall  net 
be  exposed  before  the  expiration  of  one  whole  year  after' 
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^  judgment  is  obtained.'*  TTiese  provisions  in  the  case  of  real 
estate  have  become  obsolete  in  practice,  being  considered  as 
.superadded,  or  supplied  by  the  act  of  1705,  takingaway  the 
sale  under  a  fieri  facias  where  real  estate  is  levied  on,  and 
providing  that  a  venditioBi  exponas  shall  issue  only  on  the 
return  of  the  fieri  facias,  where  on  an  inquest  taken,  the  land 

!  levied  will  not  extend  soas  to  pay  the  debt  in  /years.  This 
privilege  has  been  construed  by  the  courts  to  extend  to 
what  are  called  improvement  rights.     In   case  of  personal 

^  property  why  not  puraue  the  spirit  of  the  law  in  the  case  of 
veal  estate? 

The  early  cultivator  of  the  soil  in  Pennsylvania  could 
not  oftentimes  take  out  a  grpb  without  credit  for  an  implement 
of  husbandry  ;  nor  plough  the  ground  without  cattle  ;    nor 

;  build  a  cabin,  or  li^e  in  it  without  some  sort  of  furniture, 
and  vessels  of  a  culinary  nature,  or  a  bed,  or  a  blanket ;  and 
ftxecution  levied  upon  these,  and'*  rigorously  carried  into  ef- 
fect might  leave  him,  in  a  little  ti#e,  as  if  he  had  had  no  crc- 

9  diu  It  is  on  this  principle  that  the  inaoltrent  law  provid&:s 
for  the  unfortunate,  tbe  retaining  family  articles^  and  imple- 
ments of  the  respective  occupation  not  exceeding  the  value 

L  of  £s ;  I  mean  a  respect  to  tbe  circumstances  of  the  husband- 

Kman  as  well  as  the  .early  state,  of  tr^es,  and  other  occupa- 
tions.    The  improvement  of  the  country  has  a  good  deal  de- 

^  pended  on  it. 

f        In  the  case  of  a  levy  on  personcil  property^  it  is  the  usiage 

Y  that  has  superseded  the  appraisemt^nt  oj  goods  and  delivery 
to  the  ere£tor^  or  of  giving  some  deltty  in  a  proceeding  to  sale. 
Certain  it  is,  that,  it  i*  the  usage  to  let  the  goods  remain  and 

^  not  to  change  the  actual  possession  instantly  in  all  cases. 
This  with  the  consent  of  the  plaintiff;  or  at  the  discretion  of 
the  officer  himself  taking  security.  A  subsequent  fieri  facias 
*  put  into  the  hands,  of  the  officer  and  notice  to  him^  or  the 
pUAmiffin  the  frst^  that  if  thjc  sale  was  not  made,  a  levy 
should  be  made  under  the  subsequent,  might  alter  the  rights 
of  the  parties,  and  lead  to  a  postponement  of  the  prior,  to  the 
yubsequent*  But  I  do  not  think  that  of  itself,  it  ought  to  be 
considered  as  implying  fraud. 
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In  the  state  of  New  York,  8  Johns.  20,  "  the  agent  dfidie 
plaintiff  delivered  an  execution  to  the  sheriff,  and  directed 
him  to  levy  it  on  the  property  of  the  defendant,  but  said  to 
the  sheriff  that  he  supposed  he  did  not  wish  to  distress  the  die- 
fendant,  and  that  if  the  property  remained  in  the  possess ionitf 
defendant  after  the  levy,  the  plaintiff  would  not  hold  the  she-' 
riff  responsible  if  it  was  squandered,  and  that  he  need  ndl| 
take  a  receipt  for  it.     The  sheriff  after  levying  on  the  goodft 
of  the  defendant  did  nothing  further  until  after  the  executioiij 
had  expired,  and  a  second  execution  was  delivered  to 
when  he  soldtbe  property  on  both  executions.     It  ^as  he 
that  as  there  were  no  instructions  from  the  plaintiff  to  delay^ 
the  execution   after  the  seizure  ;  nor  any  agreement  between 
the  plaintiff  and  defendant  to  let  the  first  execution  sleep'  in 
the  sheriff's  hands ;  nor    any  evidence  of  such  a  delay  at^ 
would  afford  a  legal  presumption  of  fraud,  the  first   exec^ 
tiondidnot  lose  its  preference."  This  is  the  marginal  no^P 
but  it  is  the  language  of  the  court  in  the  opinion  given,  ^^  tbat:^ 
if  a  longtime  had  intervened  between  the  one  execution  warn 
the  other,  it  might  have  been  ground  for  the  jury  to  ha%'e 
inferred  the  consent  of  the  plaintiff  to  the  delay,  and  might 
have  established  the  legal  presumption  of  fraud.    The 
of  the  United  States  sitting  in  Pennsylvania  have  exprei 
disposition  to  differ^  and  in  one  case,  4  Dal.  359,  a  regret 
differing  from  the  decisions  of  the    state  courts,    in 
particular  of  jurisprudence^     But  had  they  any  right  to 
in  laying  down  a  principle^  however  in  the  application  ofi 
to  a  particular  case  ?  by  Sec.  4.  of  the  act  to  establish  the  jtt« 
dicial  courts  of  the  United  States,  it  is   provided  that  "  the 
laws  of  the  several  states  except  where  the  constitution,  trea- 
ties or  statutes  of  the  United  States   shall  otherwise  require 
or  provide,  shall  be  regarded  as  rules  of  decision  in  trials  at 
common  law  in^  cases  where  they  apply."  Will  not  this  em- 
brace the  common  law  of  the  states  and  where  are  they  to  find 
this,  where  it  departs  from  the  common  law  of  England,  bat 
in  the  decisions  of  the  state  courts  ? 

Our  decisions  are  evidence  to  these  courts  of  our  unwrit- 
ten law,  and  ought  to  bind,  otherwise  the  abridgment  of  ihtir 
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jurisdiction  hy  a  constitutional  amendment  will  be  called  for 
-more  loudly  than  it  is* 

But  it  will  be  said  that  the  giving  way  to  a  reasonable  time 
under  all  circumstance  "wiW  he  2^  continual  source  of  difficulty, 
and  give  rise  to  litigation  in  every  particular  case.  It  is  attend- 
ed with  that  difficulty :  but  this  is  not  the  only  case  known 
to  the  law  where  what  is  reasonable  as  to  time^  is  taken  into 
view.  This  from  the  necessity  of  the  case,  and  the  impracti- 
cability of  fixing  a  rule  as  to  time  consistent  with  a  humane 
i   administration  of  the  iarvs,  H^f\wS%mll 

In  the  case  of  Berry  v.  Smith,  in  the  circuit  court  of  the 
United  States  before  Judge  Washington, according  to  a  ma- 
nuscript report  furnished  me,  there  was  a  fieri  facias,  Jan.  1 , 
1811  :  on  the  same  day  delivered  to  the  sheriff  12  o'clock, 
'    with  directions  not  to  levy  it  till  further  instructions.     Same 
^  day  plaintiff's  council  called  at  the  house  of  the  defendant 
to  inform  him  of  the  issuing  the  execution,  and  to  request 
his  taking  immediate  measures  to  discharge  it.     The  defen- 
dant was  not  at  home.     Next  day  plaintiff's  counsel  called 
again  between  one  and  two,  and  found  defendant  at  dinner. 
He  then  called  him  to  the  door,  and  informed  him  of  the  is- 
L  suing  of  the  fieri  facias :  said  there  was  no  desire  to  break 
[    hifu  up,  or  to  distress  him,  if  it  could  be  avoided  consistently 
with  the   plaintiff's  safety;  that  the  execution  delivered  to 
*I*.  the  sheriff  would  secure  the  property ;  and  that  the  defendant 
I    must  immediately  see  the  plaintiff's  agent,  and  make  some 
P  arrangement  with  him  to  prevent  further  proceedings  under 
the  execution.     3d.  Jan.  plaintiff's  counsel  not  hearing  from 
the  defendant  or  hjs  agent  directed  the  sheriff  to  proceed 
to  make  his  levy ;  and  accordingly  the  sheriff  went  to  the 
house  of  the  defendant  and  levied.     But  did  not  then  re- 
^'tuovc  the  goods ;  but  left  them  with  the  defendant  according 
to  the  orders  of  the  plaintiff,  endorsed  on  the  writ  "  till  fur- 
ther orders."    This  levy  made  the  3d.     But  on  the  4ih,  1 
o'clock,  fieri  facias  in   favour  of    another    creditor,    levy 
and  the  same  goods  seised.     The  defendant  then  beit^  in 
his  house,  and  no  sheriff  or  officers  being  there,  and  removed 
the  said  goods*  The  defendant  informing  the  marshal  on  the 
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levying,  that  the  sheriff  had  been  there.  Neither  the  plaio- 
tiff  nor  his  agent  knew  of  the  issuing  of  the  fieri  facias,  obf 
of  the  levy,  or  of  the  removal  until  after  it  was  done." 

This  was  decided  to  raise  the  inference  of  a  fraud  in  law* 
With  much  respect  for  the  abilities  of  that  judge  I  mustt 
bear  testimony  against  that  decision^  though  his  reasons  ar^ 
sensible  and  manly.     And  I  think  that  even  in  the  Engliali-  i 
courts  it  would  be  deemed  rigorou3i  and  winding  up  to*,, 
strictly  the  law.     The  rule  which  I  would  lay  down  is  '^thal^; 
if  the  goods  are  J^^dlff^'^H&J^^^^  «^ap*  court  to  whicA  the i 
writ  is  rcturnaUe^  and  money  made  to  answer  the  exigence:  J 
of  the  writ,  the  law  shall  not  raise  a  fraud*     Until  that  time 
the  goods  to  be  subject  to  the  len^^     And  (hip  I  know  to  bt 
the  custom  of  the  country,  and  the  understanding  of  the  praO" 
tice  in  Pennsylvania*  Not  until  the  last  day  of  the  term  istfae;'j 
sheriff  called  upon  to  bring  the  money  into  court.     The  i 
turn  of  the  writ  may  be  called  for,  the  first  day  of  the  ten 
but  the  money  not  expected  to  be  made  until  the  last  da]^". 
If  the  writ  shall  have  issued  but  a  short  time  before,  though*^ 
a  levy  has  been   made,  it  would  not  amount  to  a  fraud  ta 
law  to  postpone  a  sale  for  ten  days  after  the  tenms,  or  DD* 
the  adjourned  court,  which  is  usually  si^  weeks  after  tfaajj 
terms*    This,  is  the  practice  of  the  country. 

But  fraud  in  fact  either  in  the  entering  the  judgment,  th 
taking  out  the  writio  cover,  the  putting  into  the  hand  of  1 
officer  with  instructions  to  postpone,  or  in  the  levy,  and  j 
colourable  or  otherwise,  a  single  particle  of  fraud  would  at 
according  to  the  stage  of  the  transaction  and  let  in,  a  coneUr* 
rent^  or  subsequent  execution. 

This  indulgence  of  the  courts  to  the  debtor  where  g^rcmad 
can  be  laid  for  a  special  application  to  the  contrary,  is  found- 
ed in  humanity,  and  the  necessity  of  paying  some  regard  to 
the  difficulty  of  poor  but  honest  defendants  discharging  d^I>^ 
to  ayoid  the  ruin  of  the  country.  And  the  salus  popuU 
suprcma  lex  est.  It  is  establishing  justice  in  mercy.  For 
the  tearing  away  property  by  an  execution  amongst  the  groan* 
of  the  distressed,  and  the  tears  of  families^  is  hard  enough 
oven  with  all  the  sofiening  that  can  be  giveij  it.    And  tte  . 

1 
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\  Shylock  that  would  szy  to  the  officer,  ^'  I  stsmd  upon  my 
hond^'  remove  and  sell  instantly,  would  be  considered  in  most 

I  cases,  to  ufifeeling  creditor ;  and  on  the  contrat^  the  law 
W)Mld  not  hastily  raise   an  imputation  of  fraud  to  (he  p&rty 

,  -^Rttia  a  custoo&ary  indulgence,  or  a  reasonable  stay  of  sale. 

\    .     I  cannot  bat  confidently  be  of  opinion  that  if  thiii  usage 

I  ^  knity  ami  tentkmess  is  supersede  by  a  ttgid  c6fftfnon 
isar,  or  beyond  ^^mon  construction  of  what  shall  be  a  frauds 

^dbe  appraisement  law  must  be  revised  by  the  courts,  or  the 

F:falfeetposition  of  the  legislature  be  called  for  to  moderate  in 
jK>mc  way,  which  might  be  less  convenient  to  creditors  than 
dte'indulgence  which  the  mage  allows* 

The  Tfj^otir  of  an  instant  rem^al  pf  goods  levied  on  un- 
^  dar  an  execution  was  softened  at  an  early  period,  in  out  sis* 
k  %eir  colony  of  Virginia*  This  by  an  act  of  assembly  of  1  r48, 
kA  i^  by  which  it  is  provided  **  that  if  the  owAer  of  goods 
H^en  in  execution  shall  give  sufficient  seturity  to  the  sheriff 
ta  hsLVt  the  same  forthcoming  at  the  time  of  sale,  it  shall  be 
\  *  iKwfiil  for  the  sheriff  to  aixept  such  security,  and  suffer  the 
goods  to  remain  in  possession,  and  at  the  risk  of  the  debtor 
thfl  time  of  sale.'' 

continues  to  be  the  law*  See  Tucker^s  Black»  note 
^tttl*  For  the  law,  under  this  head  asr  holden  i^  the. 
i-nf  New  York,   See  9  Johnson,     135,  197,  243   and 


«  The  fourth  species  of  execution  is  by  writ   of  Elegit,"  8cc. 
Ill  BL  Com.  418. 

By  the  common  law  real  estate  was  subject  to  the  payment 
of  debts,  only,  in  the  case  of  debt  due  to  the  king  by  obliga- 
tion or  recogi^izance  :  or  where  lands  had  descended,  the  an- 
cestor having  bound  himself  and  his  heir  by  obligation. 
Bat  by  statute  they  were  made  liable  to  be  taken  in  execu- 
tkm  $nb  modo  and  to  a  certain  extent*  But  in  neither  of 
these  cases  could  a  sale  be  made,  but  the  land  only  taken  un- 
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tit  from  the  issues  and  profits  the  debt  was  paid.     See    S 
Plow.  439.  ^ 

An  inheritance  in  a  foreign  country  (plantation)  was  lia-, 
ble  to  be  taken  for  payment  of  debts,  and  .to  be  esteemed  as 
a  chattel  interest  till  the  debts  ai'e  satisfied.  2  Vent.  358.         ^ 

The  laws  of  the  plantations  themselves  where  they  hap^  . 
Made  provision  must  govern  as  to  the  taking  lands  in  excc9-i, 
tion,  or  sale  by  executors. 

Under, the  charter  of  Penn,  certain  laws  were  agreed  upoo^ 
in  England  with  the  adventurers,  amongst  which  was  this,^ 
that  ^^  all  lands  and  goods  shall  be  liable  to  pay  debts,  exceptj-j 
where  there  is  legal  issue;  and  then  all  the  goods,  and  one..-: 
third  of  the  land  only."     5  Smith's  laws,  416.     In  appendix 
No.  3.    By  an  act  of  the  colony  1687,  this  was  made  a  law. 
By  an  act  of  1684  all  lands  whatsoever,  and  houses   are -^ 
made  liable  to  execution ;  and  to  be  sold  subject  to  certau|^ 
regulations.    And  by  an  act  1693,  are  made  liable  to  be  solfl| 
by  the  executor,  or  administrator,  for  the  payment  of  the  de^"^ 
cedents  debts.     By  an  act  of  1700,  widows  and  administra-  ^ 
tors,  under  the  order  of  the  orphans  court,  were  empowered 
to  sell  lands  for  the  paymeat  of  debts.  See  appendix.  1  Dall. 
state  laws,  for  all  these  acts  of  assembly  superseded,  or  rcr.  J 
pealed.  U 

Doubts  would  seem  to  have  been  entertained  with  regard  J 
to  the  proceeding  under  these  laws,  for  what  reason  is  ni^|^ 
recited  in  the  act  of  1705,  which  \^  entitled  an  act  ^^for  l^ife^B 
better  coTtfirmation^  &c."  But  by  subsequent  laws  and  decl*\j 
sions,  no  doubt  now  remains,  in  Pennsylvania,  but  that  lands  ^ 
are  liable  to  be  taken  in  execution  for  the  debts  of  decedents; 
not,  xtntil  extinguished  by  the  issues  andproJitSj  but  to  be  sold 
absolutely.     1  Dall.  481. 

In  the  case  oi  living  debtors  they  roust  be  sold  subject  to 
an  inquisition,  whether  the  issues  and  profits  subject  to  all 
reprises,  by  which  is  meant  judgments  and  mortgages,  will 
satisfy  the  debt  in  seven  years*  But  in  the  caate  of  deceased 
debtors,  query  whether  they  may  not  be  sold  absolutely, 
without  an  inquisition.  For  if  real  estate  is  to  be  considered 
as  goods  and  chattels  for  the  payment  of  debts  in  the  case  of 

Digitized  by  CjOOQ iC 


Law  Miscellanies.  90B 

a  decerned  person,  it  would  be  an  inconsistency  to  say  that 
such  real  estate  could  not  be  sold  as  goods  and  chattels  are 
without  an  inquisicion.     I  am  not  at  present  informed  what 
has  been  the  construction  in  this  particular  from  any  prac- 
tice sanctioned  by  the  courts.     But  it  would  seem  unreason- 
able that  the  debtor  should  be  deprived  of  the  benefit  in 
law  provided  in  his  favour,  giving  him  seven  years  to  dis- 
charge by   the    issues  and  profits ;   and,  that   the   contin^ 
^^ency  of  the  decease  of  the  debtor  should  put  his  representa* 
0hes  in  a  worse  situation  than  he  had  himself  been ;    and 
laking  these  acts  of  assembly  that  are  pari  materia,  it  would 
seem  that  the  representatives  are  entitled  to  the  privilege  of 
fxtinguishins;  the  debt  by  the  issues  and  profits  in  seven 
jrears.     This  being  the  case,  though  the  lands  are  subject  to 
^  sold  as  goods  and  chattels  for  the  payment  of  debts,  yet 
they  must  be  still  subject  to  an  inquisition. 
'    But  it  would  seem  from  the  necessity  of  an  inquisition 
bemg  holden,  that  executors,  without  an  authority  under  the 
will  cannot  sell,  but  must  sujir  an  execution  to  issue  on  judg-  . 
anents  against  the  testator,  or  against  themselves.     Adwinis' 
trators  cannot  sell  but  under  the  direction  of  the  orphans 
tourt*     This  authority  is  given  for  the  payment  of  debts,  or 
the  maintenance  of  orphans*     It  would  seem   that  in  this 
case  the  right  of  the  debtor  must  be  still  saved  to  extend  the 
knds ;  and  therefore  the  analogy  is  not  strict ;  or  can  be  car- 
^d  to  the  whole  extent  of  considering  the  real  estate  of  the 
deceased  as  goods  and  chattels.     It  was  to  cure  some  irre- 
gularities of  sales  by  executors  cr  administrators,  not  hav- 
ing authority  by  the  will,  that  the  act  of  1705  would  seem  to 
have  passed.     I  speak  of  administrators  cum  testamento 
annexo,  where  no  authority  was  given  to  sell  for  the  payment 
of  dsbtB. 


Digitized 


by  Google 


210  Li^w  Miscellanies. 

^  Freehold  lands  which  he  had  at  the  time  of  the  jadganent 

^'  given."     Ill  Bl.  Com.  418. 

THIS  might  seem  to  implyi  and  has  been  cited  for  that 
purpose,  that  lands  purchased  after  the  judgment^  could  no^ 
be  taken  in  execution.     But  the  authority  to  which  the  co^r* 
mentator  refers,  2  Institutes,  305.  does  not  restrict  to  Halk^ 
The  words  are, "  Such  land  as  the  defendant  had,  at  the  ixtti^ 
of  the  judgment  given,  unless  it  be  conveyed  away,  hy/rani 
and  covin  to  deceive  his  creditors*^    This  exception    aiiei4t 
what  effect  of  the  judgment  it  is  that  he  is  speaking  of,  (Lor4 
Coke)  and  that  it  relates  to  lands  actually  owned  at  the  timii^ 
of  the  judgment,  not  having  been  bona  fide  conveyed  away 
before  the  judgment.    Nor,  has  it  any  refercDce  to  the  e&d 
of  a  judgment  upon  after  purchased  lands.     That  an  excctt-j 
tion  may  be  levied  upon  after  purchased  lands,  not  aliendl 
before  execution,  there  can  be  no  doubt.     But  whether  djrf 
judgment    attaches  on  such  lands  eo  instante  that  they  aw 
purchased ;  or,  whether  they  are  taken  by  virtue  of  the  cxe-' 
cution,  as»  in  the  case  of  goods  and  chattels,  is  a  question^ 
In  England  it  would  seem  that  the  judgment  is  considered^ 
as  attaching,  and  drawing  under  it  the  lands  purchased  after; 
the  judgment,  so  that,  though  aliened  before  the  executi^i^ 
would  seem  to  be  the  law.  In  Pennsylvania,  it  has  been  other^^ 
wise«     And  indeed  in  England,  when  traced  to  the  orij 
of  the  doctrine,  would  seem  to  have  a  very  doubtful  fo€ 
tion.     And  so  far  from  extending  such  a  principle  her 
cannot  say  I  would  have  any  objection  to  confine  the  execu-' 
tion  to  the  lien  of  the  judgment,  as  in  the  nature  of  a  gentrd 
fnortgage^  so  that  those  lands  only  should  be  considered  as 
pledged,  or  liable  to  be  taken,  which  the  debtor  had  at  the 
time  of  the  judgment.     But  that  these  lands  being  first  ex- 
hausted, towards  payment  of  the  judgment,  a  scire  facias 
might  then  issue  to  the  terre-tenants  of  other  lands,  and  it 
might  be  shewn  that  they  were  not  the  lands  of  the  debtor  at 
the  time  of  the  judgment ;  and  have  since  been  purchased  by 
t/tem^  the  terre-tenants.     This  would  be  in  the  spirit  of  what 
the  legislature  have  already  done,  in  restricting  as  to  limita- 
tion of  time,  the  lien  of  a  judgment. 

I 

Digitized  by  CjOOQ  iC 


Law  Miscellanies.  Sll 


III  Black.  Com.  452. 


A  wager  is  not  considered  as  ft  nudum  pactum,  or  con- 
tract without  consideration  in  the  law  of  England.  The  mu- 
tual promise  is  a  consideration.  In  case  of  a  certain  event 
taking  place,  I  will  pay  you  j^lOon  condition  that  if  it  does 
not  take  place  you  will  pay  me  £lO.  It  is  2i species  of  gamb^ 
linff  though  it,  does  not  come  under  the  usual  denomination 
of  it.  There  may  be  said  to  be  a  quid  pro  quo,  risk  against 
risk.  But  gain  to  one  at  the  expence  of  loss  to  another,  is 
not  in  the  nature  of  a  moral  contract,  where  some  certain  be- 
nefit is  contemplated  on  both  sides.  Alterius  incommodo 
suum  augere  commodum,  magis  est  contra  naturam  quam 
mors,  quam  paupertas,  quam  dolor. 

It  is  strange  -therefore  that  it  should  still  remain  a  con- 
tract known  to  the  law,  and  that  an  action  is  maintainable  ia 
a  court  of  justice,  upon  a  wager.  It  is  still  more  so,  that  it 
should  receive  so  much  the  countenance  of  the  law,  as  to  be 
the  mode  of  declaring  on  a  feigned  tssue^  where  the  court  of 
chancery  directs  a  matter  of  fact  or  law  to  the  common  law 
courts,  with  a  view  to  an  equity  case  depending,  and  a  de- 
cree to  be  made.  This  mode  of  declaring  has  been  intro- 
duced in  Pennsylvania ;  and  is  the  form  of  stating  the  case 
where  a  matter  of  fact  or  law  is  sent  to  the  comm^/i  pleas  by 
the  orphans  court,  in  like  manner  as  from  the  chancery  in. 
England,  where  the  opinion  of  the  common  law  judges  iS  to 
be  taken  on  a  question  of  law,  or  where  a  matter  of  fact  is  to 
be  ascertained  by  jury.  In  either  case  this  might  be  easily 
avoided,  by  simply  stating  the  law  point  to  be  decided,  or  the 
watter  of  fact  to  be  tried.  The  reason  given  in  England, 
for  admitting  this  form  of  declaring  is  to  avoid  the  prolixity 
and  expence  of  special  pleading.  That  does  not  hold  here, 
where  there  is  neither  prolixity  nor  expence  arising  from  the 
pleadings  ;  all  being  put  in  brief.  This  needs  no  act  of  as- 
sembly, but  simply  that  the  court  in  the  last  resort^  giving 
it  to  be  understood  that  such  form  of  declaring  may  be  dis^ . 
pensed  with,  and  a  statement  according  to  ^he  truth  of  the 
case  admitted.     For  a  court  in  the  last  resort,  such  as  we 
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have  in  Pennsylvania,  the  supreme  court,  has  a  greater  lati- 
tude, and  18  less  embarassed  in  altering  a  matter  of  practice  ; 
or  a  rule  of  law  as  to  form  of  action,  than  either  the  court  of' 
^  common  pleas,  king's  bench,  or  exchequer  in  England.  Fort 
writ  of  error  lies  from  the  king's  bench  to  the  commoa  plesa^ 
and  from  the  law  side  of  the  exchequer,  a  writ  of  error  lies 
into  the  co&r^  of  exchequer  chamber  bef(»e  the  lord  chaacel- 
loi,  lord  treasurer,  and  the  judges  of  the  court  of  king's  beocli, 
•nd  common  pleas,  and  from  thence  it  lies  to  the  hoi^se 
of  peers.  This  et  sequentia,  see  3  Black*  410*  It  must  be 
«matterof  less  difficulty  therefore  here  to  alter,  or  change 
r}sles,  than  in  that  country  from  the  constitution  of  their  courtSi 
and  the  expence  attending  appeals*  For  this  reason  it  ought 
to  appear  absurd  in  our  supreme  4:ourt,  to  hear  the  judges  de» 
elaring  as  in  the  common  pleas,  1  Taunton,  542.  ^*  The  cases 
have  decided,'*  says  Mansfield,  **  (for  what  reason^  Icann^ 
perceive  J  that  a  count  for  goods  sold  and  deli  vered,  is  not  an 
action  upon  a  contract."  And  Chambre,  justice,  *'  I  am  veiy 
aorry  we  are  bound  to  conform  to  such  a  rule^  but  the  cases  are 
all  so.*' 

It  is  on  this  principle  that  so  far  as  my  voice  could  go^ 
I  have  declared  more  than  once  against  declaring  on  a  feiga^  , 
ed  issue  in  such  a  way,  not  only  because  I  think  that  it  may 
be  better  done  or  at  least  more  conformably  to  common  un* 
derstanding,  to  state  the  point  of  law  on  which  an  opinion^l^ 
required,  or  a  matter,  the  issue  in  fact  of  which  is  tobede# 
termined  by  a  jury ;  but  for  this  reason  also  that  it  will  avoid 
the  giving  countenance  to  the  principle  of  a  wager,  by  adop^ 
jing  the  form  in  a  judicial  proceeding.  ^ 

A  wager,  however,  is  restrained  by  the  common  law  to  what 
is  latvJuL  It  must  be  unlawful  for  a  person  to  wager  that  hs 
will  transgress  a  penal  statute*  This  comes  under  the  head 
ef  malum  prohibitum  ;  but  still  more  it  must  be  unlawful  to 
wager  that  he  will  commit  a  battery,  for  this  is  malum  in  se, 
■  and  a  breach  of  the  peace,  contra  bonos  mores,  or  what  is 
against  good  morals  must  be  unlawful,  as  the  ground  of  a 
wager  that  the  wagerer  will  strip  himself,  and  shew  hiflW^ 
aaked  from  a  bal&ony,or  other  plac«r; 

Digitized  by  CjOOQIC 


Law  Miscellanies.  213 

But  the  common  law  will  still  farther  restrict  the  subject 
of  a  wagen  What  must  affect  the  reputation  or  the  feelings 
of  a  third persoTii  is  unlawfuL  What  will  lead  to  an  indecent 
investigation,  will  not  be  sustained  by  a  court,  as  with  regard 
to  the  eexof  anindiviAud.  On  a  wager  against  public  poll* 
cy,  also,  no  action  can  be  maintained. 

There  is  a  species  of  wagering  which,  I  take  it,  the  com- 
mon law  would  hold  unlawful,  so  that  an  action  could  not  i>e 
maintained ;  &uch  as  upon  a  man's  own  speed  or  strength,  or 
that  of  others ;  or  such  uncommon  exertions,  as  must  be  un* 
profitable  or  pernicious.  Even  in  the  case  of  animals,  races 
against  time,  or  carrying  or  drawing  against  each  other,  or 
against  weight,  is  a  species  of  cruelty,  and  cannot  but  be  con- 
sidered wantonness,  and  an  abuse  of  useful  powers  ;  so  that 
»  these  cases  also,  wagering  ought  to  be  held  Nmlawful,  and 
no  action  to  recover  ought  to  lie. 

Wagering  has  been  excluded  from  the  law  of  insurance 
by  statute  in  England.  ^^  The  practice  of  insuring  ideal 
risks  under  the  names  of  interest  or  no  interest,  nor  with- 
out farther  proof  of  interest  than  the  policy,  or  without  be- 
nefit of  salvage  to  the  underwriters,  was  increasing  to  an 
slarming  degree,  and  by  such  rapid  strides  as  to  threaten  the 
speedy  annihilation  of  thatlucrative  and  most  beneficial  branch 
of  trade.  All  these  various  kinds  of  insurance  just  enume- 
rated, (and  many  others,  which  the  ingenuity  of  bad  men 
^^ound  no  difficulty  in  devising)  having  no  reference  whatever 
to  actual  trade  or  commerce,  were  very  justly  considered  as 
mere  gaining  and  wager-policies :  and  therefore  the  legisla- 
ture thought  it  necessary  to  give  them  an  effectual  cheeky 
and,  by  positive  rules,  to  fix  and  ascertain  what  property  or 
interest  a  merchimt  should  be  permitted  to  insure.*'  Park. 
348. 

All  wagering  on  the  event  of  an  election  ought  to  be  con- 
sidered as  unlawful  in  a  republican-government ;  where  it  is 
essential  to  the  exercise  of  the  privilege  and  the  choice  of  re- 
presentatives, that  the  voter  be  confined  to  considerations  of 
•policy  in  the  selection^  and  be  swayed  by  no  motive  of  pecu- 
niary profit  or  advantage.    It  leads  to  undue,  exertions 
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also,  where  a  stake  is  depending  further  tlian  the  public  good, 
and  is  introductive  of  unusual  heat,  and  sometimes  breaches  of 
die  peace*  No  action  ought  to  lie  in  these  cases.  Where  there 
is  a  deposit  in  the  hand  of  a  stake-holder,  it  ought  not  to  be 
'recovered  of  him  by  the  party  succeeding.  But  query,  whe- 
ther it  would  not  be  for  the  public  gdbd,  that  by  an  act  of  the 
legislature  sdl  such  wagering  should  be  swept  away  by  mak  ing 
it  a  misdemeanor,  and  an  indictable  offence  to  bet^and  deposit^ 
or  take  the  mutual  promise  of  parties  to  such  contract.  The 
freedom  of  unbiassed  suffrage  is  of  great  moment,  and  great 
sums  at  risk  by  monied  men  on  the  event  of  ^n  election^ 
cannot  but  do  mischief.  The  wealthy  bet  because  they  can 
aftbrd  to  lose,  and  the  bulk  are  led  to  place  confidence  in 
the  stake,  as  a  pledge  that  in  their  judgment  such  a  candidate 
will  be  successful.  It  is  an  art  of  can^^assing  that  prevails 
much,  and  misleads  the  weaker  judgment. 


Extract  of  a  letter  from  Joseph  Reed,  recorder  of  the  city  of 
Philadelphia. 

PHILADELPHIA,  Oct  5,  1813. 
^'I  HAVE  beennmch  pleased  with  the  perusal  of  a  few' 
sheets  of  your  intended  publication,  by  Byrne.  As  a  didac- 
tic work,  I  think  it  well  calculated  for  the'  use  of  the  student, 
and  will,  I  hope,  in  time,  promote  a  complete  revision  of  th^ 
code  of  Pennsylvania  law.  On  a  perusal  of  the  sheets,  I  am 
inclined  to  think  there  are  some  few  errors  in  point  of  fact, 
which  I  beg  leave  candidly  and  respectfully  to  suggest  to^u 
-*In  page  19  of  the  introduction,  you  have  observed,  that  the 
quakers  do  not  admit  a  practitioner  of  the  law  to  be  in  full ' 
communion^— This,  I  am  informed,  is  not  tike  case,  there 
are  several  instances  in  this  city  of  g^itlemen  of  the  profes- 
sion  being  in  full  communion  with  the  friends.  Mn  John  Hal- 
lowell,  I  know  is,  and  values  his  privilege  as  a  member  of 
the  meeting,  very  highly.— Before  the  western  insurrection, 
I  might  have  nanftd  several  others,  viz.  Messrs.  Rawie, ' 
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M organ^  &c.*-Mr«  John  Tod,  the  former  husbsnd  of  Mrs* 
Madisoji)  remained  in  full  communion  with  the  friends,  until 
his  death  in  i793«-— In  page  38  of  the  Law  Miscellanies,  you 
have  stated  that  a  legislative  provision  is  necessary  **toen- 
*^  able  the  children  of  a  devisee  to  take  among  themselves 
^^  what  the  devisee  himself  would  have  taken*''-— This  was 
done  by  the  act  of  the  19th  March,  1810,  wbiph  has  probably 
escaped  your  notice,  or  perhaps  your  observation  was  made 
before  the  passing  of  the  law. 

^*  I  have  thus,  sir,  taken  the  liberty  of  stating   what . 
has  occurred  to  me  on  a  perusal  of  a  part  of  your  work  ;  if 
I  am  right,  I  know  you  will  thank  me  for  the  inforination,  and 
if  I  am  wrong,  you  will  I  am  sure  appreciate  my  motive,  and 
excuse  the  liberty  I  have  taken." 

The  title  of  this  publication,  a  miscellany,  will  naturally 
admit,  or  rather  call  for  a  greater  liberty  of  insertion  than 
otherwise  could  be  tolerated ;  but,  independent  of  this,  there 
would  be  a  perfect  propriety  in  admitting  any  thing  that  would 
serve  to  correct  what  had  been  said  or  hinted  at.  I  there- 
fore did  not  think  I  could  do  better  than  give  the  extract  from 
the  preceding.  I. shall  be  disposed  to  do  the  same  in  any 
case  where  I  may  be  honoured  with  the  notice  of  what  has 
been  written. 

As  to  the  act,  19th  March,  1810,  I  believe  what  I  had 
written  was  before  it  passed ;  and  I  overlooked  it  in  correct^ 
iBg  the  original  note.  But  this  act  of  19th  March,  1810,  does 
not  come  up  to  all  that  I  had  in  view ;  and  was  in  my  mind 
in  the  observation  made  upon  a  reference  to  1  Bin.  546. 
Thut  was  the  case  of  the  representatives  of  a  brother  and  sis- 
ter devisees,  which  is  not  provided  for  even  yet  under  that  act, 
as  it  woidd  not  seem  to  extend  to  the  case  of  collateral  rela» 
tionSj  but  is  confined  to  lineal  descendants^  and  respects  the 
dying  before  the  testator;  and  does  not  provide  for  the  case 
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of  an  ezectttoiy  devise  ftt  a  future  period,  and  after  the  death 
of  the  testator*  The  feudal  principle  of  taking /^^r  capita^ 
was  in  the  way  in  the  case  of  the  lessee  of  Smith  v«  Folwelli 
1  Bhu  546. 

It  would  seem  to  me  that  the  legislature  are  but  little  im 
&e  way  of  reading  our  decisions  ;  otherwise  their  attention 
could  nothave  been  but  drawn  to  this  subject  long  before  this 
timoi^  i 
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f^lirTXHit   OUT  TARlAtlOVS  tN  tVZ  LAW  OF  PKHHSTLYAVtA)! 

FBOK    TBK     GOMMOV    AND     STATUTE     tAW    OT    EVGLAVS^ 
WITH    OTHEB    MATTERS    OF    A    GENERAL   NATURE. 


.    ^  fiut  by  Stat.  2d  Car.  II.  c.  7.  no  person  is  allowed  id  work 
•n  the  Lord's  day/*  kc.    IV  BI.  Com.  63. 

^  To  work^  is  not  an  expression  in  the  statute ;  though  \t 
is  in  the  8th  commandment  given  to  Moses;  ^shali  not  do 
any  worJtJ*^  Exod.  c.  20,  sec.  10.  The'  words  of  the  sta- 
tute Chas.  IL  c«  7*  are  that,  *^  no  tradesman,  artificer,  work- 
man, (wr  labourer,  oT  other  person  whatsoever,  shall  do  or  ex- 
ercise any  JvorUly  labour,  business  or  work  of  their  ordinary 
caUing  on  the  Lord^s  day.'*  It  has  been  holden  that  it  is  not 
unlawful,  under  this  statute,  to  bargain  for  the  sale  of  a 
horse,  the  vendor  not  being  a  horse-jockey  ;  and  so,  not  in 
the  way  of  his  ordinary  catling.  1  Taunt.  130.  The  punishing 
theoffendoT  in  Connecticut  for  letting  his  beer  work^  was  car- 
fyingi^the  matter  to  the  other  extreme. 

Our  act  of  assembly  of  1705,  copied  in  part  from  that  of 
}  Cha.  2d,  c.  7.  judiciously  omits  the  words  ordinary  callings 
^d  steers  clear  of  this  difficulty,  or  rather  absurdit}',  in  dis- 
tmguishing  work  done  in  the  way  of  a  man's  ordinary  callings 
froin  that  of  work  done  in  any  other  way ;  and  in  the  act  of 
assembly  22d  Ap.  1794,  which  is  the  last  act,  and  supplies 
*  *!  antecedent,  as  to  this  particularf  the  words  are,  if  any  per- 
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son  do,  &c.  such  persons  so  offending'  shall,  Sec.  By  these  acts 
all  wordly  laiovr  is  prohibited,  whether  in  the  way  of  a  matti 
ordinary  calling  or  otherwise  ;  and  which,  doubtless,  also 
was  the  intent  of  the  statute,  Cha*  II.  c*  7 ;  \s^X^  as  penal  lawi 
are  to  be  construed  strictly^  the  judges  have  thought  them- 
selves warranted  in  taking  the  distinction,  or  bound  to^ake 
it.  For  it  is  under  the  statute  alone  that  it  could  be  cogniz- 
able not  being  a  misdemeanor  at  common  law;  though  as  to. 
this,  there  has  been  some  contrariety  of  opinion*  It  depends 
upon  the  question  whether  the  commandment  given  to  Mo* 
aes  is  in  force  under  the  chHsttan  dispensation.  It  cannot  be 
denied  bUt  that  the  reason  of  the  institution  goes  some  length 
in  extending  it  to  all  times,  and  under  all  dispensations ;  .*'  In 
six  days  the  Lord  made  heaven  and  earth,.  &c«  and  rested  the 
seventh ;  wherefore  the  Lord  bUssed  the  Sabbath  day  anJI 
hallowed  it."*  But  the  author  of  our  religion,  would  seem 
to  have  claimed  the  authority  of  rf*j&e'/i*t;i5' with  the  keeping 
it ;  at  least,  with  the  Jewish  stricttiessm  ., 

"  The  son  of  man  is  lord  also  of  the  sabbath.'*  Mark  2. 
sec.  28.  Certain  it  is  that  the  Jewish  Sabbath  does  not  appeaif 
to  have  been  kept,  or  at  all  attended  to  under  his  immediate* 
disciples;  but  whatever  respect  was  paid  in  the  observance  of 
any  day,  it  was  to  the  first  day  of  the  iJbeek^  the  hebdom  rf 
the  resurrection,  and  so  called  the  Lord^s  day.  On  this  dViy  iht 
brethren  met  to  "break  bread,?  as  appears  from  Acts  20.  seel 
T  ;  **  upon  the  first  day  of  the  week  when  the  disciples  came  t» 
break  bread,'*  &c«  and  this  day  appears  to  have  been  regard- 
ed, and  no  other  day,  from  that  time  forward,  whether  for 
the  purpose  of  meetings  and  confirming  each  other  in  the 
faith,  making  charitable  collections  for  the  poor  brethren ; 
or  settling  matters  of  order  and  discipline  in  the  churcfc;  of 
for  the  purppse  of  joining  in  religious  devotion. 

Irrthe  case  in  Taunton,  130,  the  counsel  on  one  side  ar- 
gue thai,  **  no  cation,  no  opinion  is  to  be  found  in  any  wriftr 
upon  Ecclesiastical  law,  treating  bargains  made  on  a  Sundayai 
iUegal.  The  Jewish  law  prohibited  them,  but  several  of  the 
councils  have  expressly  declared  that  christians  shall  nof 
*i:xod.  20.  sec.  11. 
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juJaise^  <3n  the  other  side  it  wa»  contended  "  that  a  sale 
on  Sunday  was  illegal  at  common  law;  that  in  Christianity 
as  well  as  Judaism,  the  4th  commandment  is  retained;  and 
that  which  is  an  offence  against  it,  when  committed  by  a  JcrVy 
is  equally  such  when  committed  by  a  Chnstiait;  that  no  case 
had  been  cited  where  a  contract  made  on  a  Sunday  has  been 
enforced  by  law." 

The  court  take  notice  that  it  is  said  by  Lord  Coke,  that 
the  Christian  Religion  is  part  of  the  common  law  ;  2  Inst.  220. 
Wiere  he  cites  a  law  of  King  Alhelstan,  die  autem  domini- 
co  nemo  mercaturam  facito;  id  si  quis  egerit,  et  ipsa  merce 
et  trigenta  praterea  solidis  mulctaiur ;  and  note  that  no  mer- 
chandise should  be  on  the  Lord's  day.  But  it  does  not  ap- 
l^r,  say  the  court,  that  the  common  law  ever  considered 
diose  contracts  void  which  were  made  on  a  Sunday. 
•  That  the  contract  should  not  be  void,  and  yet  the  act  a 
misdemeanor  as  contra  bonos  more3  would  seem  to  be  an 
inconsistency*  But  the  legislature  in  England,  as  well  as  here 
leaving  legislated  on  the  subject,  it  can  only  be  according  to 
the  prohibitions  that  it  is  a  misdemeanor  or  the  ^ci  void* 

The  Stat.  Cha.  2.  c.  7.  goes  farther  than  merely  prohibiting 
secular  work  and  employment,  and  enjoins  what  is  to  be 
4one  on  that  day ;  "  Every  person  or  persons,  shall  on  the 
Lord's  day,  apply  themselves  to  the  observance  of  the  same, 
1^  exercising  themselves  thereon  in  the  duties  of  piety 
and  true  religion  publicly  and  privately."  But  by  our  act 
t2  April,  '94,  it  is  left  to  the  conscience  of  the  party,  or  the 
censure  of  the  religious  society  to  which  they  belong,  if  they 
belong  to  any,  as  to  the  duties  in  which  they  may  employ  themi- 
selves^  It  restrains  only  the  doing  worldly  labour  on  that 
day.  The  compact  of  our  political  association  embracing 
jews,  or  seventh  day  baptists,  or  others  who  do  not  use  that 
duy  for  the  purposes  of  devotion,  must  be  comprehended, 
80  fer  as  respects  the  exercise  of  public  employment  of  a 
worldly  nature. 

It  may  be  observed  that  whether  of  divine  or  civil  institu- 
tion  merely,  the  observance  of  one  day  in  seven,  is  a  great 
political  good;  and  it  cannot  interfere  with  the  rights  of 
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conscience  m  jew  or  others^'^who  are  kft  at  liberty  to  observe 
other  days  of  their  own  chusiog*  If  it  is  even  at  the  expoace 
of  being  thrown  oat  of  a  portion  of  time  for  their  occupa* 
tions,  in  addition  to  that  out  of  which  they  throw  themselves^ 
private  convenience  must  give  way  to  general  geod* 


IV  Bl.  Com.  136. 

THE  Commonwealth  v.  Dennis  and  others.  At'thc  trial 
of  this  indictment,  the  testimony  for  the  commonwealdi 
being  closed,  it  was  moved  on  behalf  of  one  of  the  deftn* 
dants,  diat  the  jury  pass  upon  him  (that  defendant)  fai  tlie| 
first  instance,  nothing  having  been  proved  againet  him.  Bot 
the  court  would  not  say  that  there  was  no  evidence ;  on  the 
contrary,  there  was  evidence  upon  which  it  was  not  ittpos- 
sible  but  that  the  jury  might  convict.  But  why  not  let  the 
jury  pass  upon  him  that  in  Case  even  of  conviction ;  the  of- 
fence charged,  not  being  of  such  a  nature  as  to  exclude  hii 
testimony  even  on  ccttviction,  he  might  ht  sworn  a  witness 
for  the  other  two  defendants.  They  had  an  interest  in  hit 
testimony  J  and  it  had  deprived  them  of  it  in  joining  them  is 
the  same  indictment*  The  inclination  of  my  mind,  at  first* 
on  general  principles  of  justice,  was  to  let  the  jury  p«s$ 
upon  this  defendant,  against  whom  the  least  was  proved, 
and  in  whose  case  some  doubt  of  his  acting  might  be  thought 
to  exist.  But  more  advised,  I  thought  proper  to  refiifte  tHe 
motion,  and  directed  the  verdict  to  be  taken  against  th« 
whole.  ■' 

I  saw  a  difficulty  in  the  particular  case.  For  the  indift* 
^  ment  being  for  a  riot,  if  the  first  was  convicted  it  Would  M 
of  a  riot;  and  yet  by  his  testimony,  I  mean  the  convidwR 
the  remaining  two  might  be  acquitted  of  the  riot,  by  his  tes- 
timony, an  assault  and  battery  only  proved,  which  W6uld  ft* 
volve  an  inconsistency  upon  the  record. 

The  same  in  the  case  of  conspiracy,  where  tw6  beiftg 
tieoessary  to  constitute  the  offence,  the  conviction  of  one  atod 
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acquittal  6f  the  other,  on  die  testimony  of  the  convicted, 
would  involve  the  same  inconsistency :  and  the  private  mis- 
chief  of  the  loss  of  testimony  to  one  must  give  way  to  the 
general  inconvenience  of  admitting  it  in  such  cases. 

But  in  the  case  of  other  misdemeanors ;  an  assault  and 
battery,  for  instance,  this  inconvenience  would  not  exist ; 
and  even  though  some  evidence  is  given  against  one  of  several 
JefendantSy  yai  why  not  take  a  verdict  in  the  case  of  one  to 
let  in  his  testimony  for  the  others  i  But  it  does  not  seem  to 
be  the  policy  of  the  law  to  carry  the  matter  far.  And  it  is 
only  in  a  case  where  no  evidence  is  given,  that  the  defendant 
is  considered  as  having  a  claim  of  right  to  have  a  verdict 
taken  separately  in  his  case* 

The  plaintiiF  cannot  hinder  letting  judgment  go  by  de- 
fault against  one,  and  then  he  becomes  a  witness  for  the  co-de- 
fendants, even  in  a  case  where  there  is  evidence.  But  this 
is  his  act*  But  he  cannot  move  to  have  his  name 
struck  out  of  the  declaration,  there  being  no  evidence  against 
one,  for  this  would  be  putting  it  to  the  court,  to  say  whether 
there  is  evidence*  Bat  he  can  move  to  let  the  jury  pass 
upon  his  case  separately. 

The  present  Lord  Ellenborough  in  a  late  case  which  I 
do  not  cite,  but  which  I  have  looked  at  to  inform  myself  as 
to  the  reason  of  othertl  for  I  do  not  understand  the  late 
act  of  Assembly  as  precluding  the  looking  at  English  dcci** 
sions  either  by  counsel  or  by  eourt,  but  the  citing  them  only. 
And  in  a  late  case  on  an  indictment  against  several  defendants 
for  a  misdemeanor  in  obstructing  a  proceeding  under  a  penal 
law ;  two  pleaded  guilty^  and  the  other  not  guilty,  and  offer* 
ed  those  before  him,  as  witnesses,  there  being  an  end  of  the 
matter  as  to  them,  agreeable  to  the  case  in  1  Strange  633. 
But  the  reason  given  in  a  modem  case*,  for  rejecting  th« 
evidence  appears  to  be  fallacious.  "There  is,'*  says  he," a 
community  of  guilt.  They  are  all  engaged  in  an  unlawful 
proceeding.  The  offence  is  the  offence  of  all ;  not  the  act  of 
the  individual  only."  Is  not  this  assuming  the  fact  that  the 
ethers  in  whose  case  this  co^efendant  was  about  to  give  evl- 
ieacci  were  guilty.    It  might  be  that  his  evidence,  as  it  was 

Digitized  by  VjOOQ IC 


2ti  •         LaIt  Miscellanies*  ^ 

the  object  of  offering  it,  would  go  to  shew  that  thest  men, 
notwithstanding  what  hacf  appeared,  were  innocent. 

The  counsel  admit  in  the  argument  in  this  case,  that  where 
no  evidence  is  agatnt  the  co-defendant,'  yet  the  jury  must 
pass  upon  him  and  acquit  before  he  can  be  heard. 

The  court  adopts  this  language  that  in  that  c^e  he  might 
be  sworn. 

The  being  liable  for  costs  is  spoken  of;  an4'|hese  out  bf 
the  way,  by  being  acquitted,  or  by  being  fined,  the  compe- 
tency is  admitted.- 

A  defendant  in  an  information  against  whom  no  evidence 
given,  is  admissible  for  the  others.  2  Bar.  582.  But,  I  take 
it,  a  verdict  must  be  taken  before  he  can  be  heard. 

In  misdemeanors,  parties  indicted  separately  from  the 
parties  on  trial,  or  not  indicted,  though  concerned  in  the 
transaction,  are  competent  witnesses;  and  the  same  rule 
holds  good  in  many  species  of  civil  actions,  when  the  witness 
is  not  made  a  defendant. 

As  if  A.  and  B.  be  indicted  for  assaulting  the  s^ime  per- 
sons, and  tried  separately,  they  are  good  witnesses  for  each 
other.     1  M*Nally,  204.        .  ,  , 

J  And  so  where  A.  B.  and  C.  are  tried  in  thtee  several 
actions  on  the  statute^  for  a  supposed  perjury,  in  their  evi- 
dence concerning  the  same  things  thev  may  be  gobd  witnesses 
ia  such  action.     2  Hawk.  pi.  cr*  c.  46. 

It  may  seem  unreasonable  that  a  plaintiff  or  prosecutorv 
should  have  it  in  his  power,  by  joining  in  an  action  or  in«' 
tUctment  to  deprive  a  defendant  of  testimony  thiat  he  would 
•therwise  have  had.  But  there  being  no  evidence,  in  the 
opinion  of  the  court,  will  restrain  this  arbitral^*  joining,  and 
making  a  defendant,  by  giving  leave  tOstrike  the  name  ooir 
of  the  declaration,  or  by  directing  a  verdict  to  be  tak^n^^or 
Him.  Biit  if  in  all  cases  defendants  in  misdemeanors  joined^  )fi 
ebuld  be  witnesses  for  each  other,  it  would  tend  to  defeat 
every  action,  and*  indictment. 

It  would  seem  to  be  giving  an  undue  advantage  and  the 
pclicyof  the  law  would  not  seem  to  have  come  so  far. 
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Since  malung  the  above  note  with  a  view  to  report  to  the 
court,  notice  having  been  given -by  the  counsel  of  an  intention 
to  move  in  bank,  I  have  met  with  something  to  the  pdint^ 
and  supporting  some  of  the  ideas  I  have  thrown  out.  This 
in  13  East,  beginning  41 1,  in  the  notes  to  the  case  in  that  page^ 
referring  to  several  cases  of.  the  ante-revolutionary  period. 
The  King  v.  Nichols,  17  G.  IL  1742.  The  defendant  wa» 
indicted  for  a  conspiracy  at  Hick's  Hall*  The  jury  found 
him  guilty  of  a  conspiracy  with  one  Bygravc.  They  like- 
wise found  that  Bygrave  died  before  this  indictment  found ; 
and  therefore  pray  the  advice  of  the  court  whether  the  dc» 
fendants  were  guilty  as  laid  in  the  indictment?  By  Lee  c. 
Justice.  ^^  It  is  certain  that  in  all  conspiracies,  there  must  be 
tzaoy  at  least,  or  no  indictment  will  lie,  and  therefore-if  one  be 
acquitted,  the  other  cannot  be  guilty.''  But  that  case  diifers ; 
because  one  being  acquitted,  the  conviction  of  his  companion 
on  the  same  record  must  be  directly  repugnant  and  contra- 
dictory to  the  other.  But  here  no  such  contradiction,  where 
the  one  is  dead,  any  more  than  where  one  of  the  defendants  re- 
fuses to  come  in  plead,  yet  judgment  may  be  given  against 
the  other. 

Rex  V.  Kinnersly  cited  by  Eyre,  c.  j.  in  Kinnersly^s  case, 
indictment  for  that  A.  and  B.  cum  multis  aliis,  illicito,  rio- 
tore,  routose  assemblaverunt,  &c.  A.  acquitted ;  yet  B.  con- 
victed on  the  score  of  the  cum  .multis  aliis  being,  which 
saved  the  appearance  of  contradiction  on  the  record. 

In  the  case  of  the  Commonwealth  v.  M^Clean  and  another, 
the  jury  having  first  passed  upon  M^Clean,  and  he  beiitg 
acquitted  on  the  pl6a  of  insanity  set  up  for  him,  it  occurred 
as  a  question,  whether  the  other  defendant,  it  being  a  con- 
spiracy that  was  charged,  must  not  be  discharged  from  the 
indictment,  it  requiring  two^  and  it  being  alleged  that  A. 
could  not  be  guilty  of  a  conspiracy  with  B.  who  had  no  mind. 
It  seemed  to  me  at  the  time  that  he  might  have  conspired  ia 
the  act,  though  it  could  not  he  said  in  the  will  of  the  other; 
but  of  this  I  had  doubts,  and  had  a  conviction  taken  place 
would  have  expected  a  motion  in  arrest  of  judgment;  but 
the  other  was  acquitted. 
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This  all  bears  uj^n  the  difficulty  I  have  suggesUd,  and 
which  ^T<5^ed  me  in  tho;  case  of  the  Commonwealdi  «• 
Peuris  and  others,  the  impossibility  of  admitting  the  defesi* 
dants  to  be  witnesses  for  each  other  without  involving  the 
inconsistency  of  one  being  found  guilty  of  a  riot,  and  the 
other  acquitted,  there  being  no  cum  multia  aliia  laid  in  tht 
indictment. 


IT  is  provided  by  the  constitution  of  Pennsylvania,  dun 
*'  in  prosecutions  for  the  publications  of  papers,  investigat* 
ing  the  official  conduct  of  officers,  or  men  in  a  public  capa^ 
city,  or,  where  the  matter  published  is  i»t>per  for  public  'mr 
formation,  the  truth  thereof  may  be  given  in  evidei|ce«* 
There  is  in  this  sentence,  after  the  diversative  conjunction  or, 
what  the  grammarians  call  an  ellipsis,  a  greek  woid  which 
signifies  deficiency,  or  the  want  of  that  which  must  be  sup* 
plied  in  the  mind,  to  make  the  sentence  complete.  In  com-^ 
pleting  this  sentence  in  our  minds,  we  must  go  back,  and 
take  up  what  part  of  the  sentence  preceding  the  conjunction, 
is  necessary  to  ccmnect  what  follows  the  conjunction.  In 
doing  which  we  shall  read  the  whole  thus,  '*  Ip  prosecutiooi 
for  the  publications  of  papers  investigating  the  official  con* 
duct  of  officers,  or  men  in  a  public  capacity;  or  in  ^rose*' 
cutions  for  the  publication  of  papers  where  the  matter  pub- 
lished i$  proper  for  public  information,  the  truth  n»ay  be  giv* 
en  in  evidence.'^ 

This  may  seem  to  carry  the  provision  farther  than  th< 
investigation  of  official  conduct;  for  it  may  be  said,  tha^# 
mauer  may  be  proper  for  fmblic  information^  thougKnot  re* 
lating  to  official  conduct*  But  on  that  constnictioo,  th«r^ 
would  have  been  no  necessity  for  the  specification  oioffi(^ 
conductfi  for  it  would  take  in  all  conduct,  where  the  matter 
published  was  proper  for  public  information;  and,  therefore 
in  applying  the  second  branch  of  the  sentence,  we  are  warrant- 
ed in  applying  it  toother  than  the  conduct  of  officers^  or  men 
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m  fk  public  capacity ;  and  to  consider  the  words,  "  the  pub- 
lication  of  papers,  where  the  matter  published  may -be  pro- 
per for  public  information,"  as  introducing  a  provision  in 
the  case  of  those  who  are  not  officers^  or  men  in  a  public  cq" 
pacify*  But  the  restriction  to  ofidal  conduct  in  the  first 
branch  of  the  sentence,  must,  from  analogy,  restrain  the  pro- 
vision, in  the  second  branch,  to  the  official  qualifcations  of 
of  such  as  are  candidates  for  oiEces.  To  extend  it  farther, 
voald  carry  it  beyond  all  rule  that  could  be  laid  down,  as 
to  what  should  be  a  matter  proper  for  public  information. 
Bat  as  to  what  is  matter  proper  for  public  information,  the 
officer  who  prosecutes,  must  judge,  in  the  first  instance  ; 
tnd  It  would  se^m  reasonable,  and  in  the  spirit  of  the  privi- 
lege of  giving  the  truth  in  evidence^  that  the  accused  should 
have  notice  from  the  indictment  itself,  that  it  is  such  a  case, 
as  the  prosecutor  for  the  state,  considers  to  be  within  the 
privilege  to  give  the  truth  in  evidence.  This  reason  will  a 
fertiore  apply,  if  matter  proper  for  public  information  is  car- 
ried beyond  the  official  conduct  of  officers,  or  the  official 
qaalifications  of  candidates  for  office-     But  ever  restraining 

I  dns  as  we  do,  there  would  be  great  advantage  to  the  accused, 
in  having  the  information  from  the  indictment  itself,  that  the 
truth  might  be  given  in  evidence,  and  this  information  would 
"be  given  from  the  allegation  that  the  matter  of  the  publica- 
fen  in  question,  was  prosecuted  because  yj/&^. 

?Sut  can  an  indictment,  in  contemplation  of  law,  be  prof- 
fiJred,  which  does  not  charge  an  offience  ?  The  investigation 
of  official  conduct,  or  where  the  matter  published  is  proper 
for  public  information,  may  be  a  duty  :  it  is  certainly  a  pri- 
vilege. There  must  be  an  offence  charged  ;  or  how  can  a 
pand  jury  be  justified  in  finding  a  bill  ?  An  indictment  for  a 

i  Ifetspass,  without  alleging  a  breach  of  the  peace^  cannot  be 
llppported.  And  so  in  the  case  of  every  misdemeanor,  and 
rf  every  crime  ;  the  act  alleged  to  have  been  committed, 
must  of  itself,  constitute  an  offence  against  the  public.  False- 
hood ox%  the  subject  matter  of  the  indictment  is  here  made 
the  essence  of  it,  by  admitting  the  truth  to  justify.  The 
law  of  libel  is  changed  in  this  particular ;  and  the  prcsecu- 
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tion  must  be  modelled  according  to  the  change.    The  tutott 
sity  of^leging  the  falseho(M  of  the  Itbel  in  an  actioii  for  a 
libel  must  be  the  same  on  an  indictment,  where  die  sasMC 
proof  is  made  to  constitute  a  defence.    There  is  no  distal* 
guiikhing  or  "getting  over  it  on  principle  of  individual  safety  w 
public  policy;  or  the  anUogy  of  precedent*     Nor  ought  wt 
to   use  astutia  or  strain  a  construction  to  get  over  it;  bat 
rather  in  the  spirit  of  the  constitution,  amplify  and  give  ft 
liberal  construction  to  a  remedial  provision ;  and  which,  the 
nature  of  our  republican  institutions  seems  to  demand,  far 
nothing  can  be   so  conservative  of  a  free  goveminent  at. 
perpetual  vigilance,  and  free  discussion  of  the  integrity^  <lr 
wisdom  of  the  administration  of  affairs,  or  of  the  qualificsf 
tions  for  official  duty  in  such  as  are  called  upon,  or  ofer 
themselves  for  office  or  delegation.    The  manner  in  vihixh 
this  is  done  msiy  he  excepthnatle ;  but  the  thing  is  neceisan/^ 
and  without  which  the  spirit  of  liberty  could  not  be  pre- 
served.    I  incline  therefore,  even  in  a  doubtful  construction, 
to  lean  to  that  most  favorable  to  the  freedom  of  the  fres9; 
and  the  privilege  of  citizens  to  be  heard  on  the  official  coih 
duct  of  officers,  or  men  in  a  public  capacity,  or  where  tilt 
matter  published  is  proper  for  public  informatioo. 

That  this  is  a  remedial  provision  of  the  coostitiidon,  will  fae 
known  from  a  consideration  of  what  had  been  understood  t» 
be  the  rule  before  the  constitution,  viz.  ^  that  on  anindictascit 
for  a  libel  the  truth  could  not  be  given  in  evidence^  it  hmsig 
immaterial  with  respect  to  the  essence  of  a  libel,  whether 
the  matter  of  it  were  true  or  false,  since  the  provocation  aai 
not  the  falsity  was  the  thing  to  be  punished  criminnBy; 
though  the  falsehood  of  it  might  a^;ravate  it3  guilt,  and  en- 
hance its  punishment."  4  Black.  150*  For  which,  so  far  as 
respected  private  persons  and  matters  not  proper  for  public 
information,  there  might  be  reason;  but  for  which,  in  tte 
cases  specified,  the  public  interest,  in  the  opinion  of  the  firJr 
mers  of  the  constitution,  required  a  different  rule*  Now  if 
the  truth  is  to  be  given  in  evidence  in  the  cases  specified, 
why  shall  not  the  falsehood  be  alleged  f  Will  not  the  truth 
limount  to  a  justification  i    It  could  not  be  the  meaning  th«t 
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ihe  tnidi  might  be  givea  in  evideiice  in  eztenuattcsi  of  the 
offence ;  for  that  would  go  to  the  court,  and  not  to  t^  jury ; 
ibr  though  it  might  affect  the  punishment,  it  would  not 
changethe  nature  of  the  verdict,  there  being  no  such  thing 
as  a  verdict  of  less  or  more  guilty,  but  simply  guilty  ot  not 
guilty.  The  truth  therefore  roust  justify ;  and  is  admissi- 
ble in  evidence  with  a  view  to  that  effect*  Shall  not  the  false* 
hood  then  be  charged  in  the  indictment  ?  in  the  case  of  an 
information,  it  is  charged ;  and  no  information  unless  wKeY^, 
in  the  nature  of  it,  an  exception  lies,  will  be  allowed  to  be 
•filed  baton  affidavit  of  the'falsehood  of  the  libel.  Doug*  372* 
The  grand  jury  can  have  the  oath  of  the  prosrcutor  who 
claims  the  interference  of  the  commonwealth,  and  in  the  spe* 
tified  cases,  m^  be  sent  up  by  the  officer  for  the  commons- 
Wealth;  and  there  19  the  same  reason  as  in  the  case  of  an  in- 
lormation,  why  he  should  first  lay  a  ground  by  an  averment 
of  his  innocence,  in  regard  to  the  allegations  of  the  libel,  be- 
jbrethe  indictment  is  sustained,  so  far  as  to  be  found;  and 
with  a  view  to  this,  falsehood  must  be  charged.  **  The  charge 
must  contain,  such.a  description  of  the  crime,  that  the  defen«< 
dant  may  koow  what  crime  he  is  called  upon  to  answer,  that 
.  Ac  jury  may  be  warranted  in  their  conclusion  of  guilty  or 
not  guilty  upon  the  premises  delivered  to  them  ;  and  that  the 
court  may  see  such  a  definite  crimen  that  they  may  apply  the 
punishment  the  law  prescribes."  Cowp.  682.  An  affirma-  - 
dve  verdict  couples  the  probate  with  the  allegata;  and  we 
cannot  legally  apply  the  verdict  to  more  than  the  allegata,  or 
charge  of  the  indictment,  which  of  itself  containing  no  of«- 
fence,  no  culpability  can  exist ;  and  the  technical  finding  cul« 
pabilis  or  guilty,  can  refer  only  to  the  act  alleged,  which  is 
not  criminal.  It  will  qot  be  seen  from  an  inspection  of  the 
record  that  the  court  had  before  them  a  coj:iviction  whereon 
Id  ground  a  judgment.  For  it  stands  indifferent  whether  the 
publication  is  an  offence  or  justifiable.  But  maliciously  pubi» 
lishing,  as  laid  in  an  indictment,  will  not  that  constitute  a 
crime  i  Taking  it  in  the  popular  acceptation  of  the  word  it 
will  not*  For  meaning  personal  enmity,  it  can  affect  only 
the  ^litical,  or  moral  nature  of  the  act.    For  even  malice 
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expressly  proved,  in  doing  what  is  justifiable,  will  not  a 

it  blameable,  though  it  may  take  away  from  the>  merit  of  tin 

actjsofaras  respects  the  doer;  and  where  what  ia  done  i% 

wroiig,  the  best  intention  cannot  justify  the  act ;  for  eyides^ 

of  the  quo  asimo  can  absolve  from  guilt  only,  where  it  goes: 

to  shew  thai  the  actor  did  not  mean  to  do  the  act^  or  a  crimiiMil 

act  of  which  it  was  the  consequence*     It  cannot   alter  thft 

nature  of  the  act,  though  it  may  reduce  the  degree  of  the  mai^ 

ligiity ;  and  be  considered  by  the  judge  in  aAxioig  the  punr 

ishment,  where  the  law  gives  him  a  discretion*    Evidence  fid 

express  malice  in  the  case  of  a  malicious  prosecution  witt 

]K»t  support  an  action,  provided  there  was  probable  cauae  ktt 

the  pro9ecution.    This  proves  that  malice  in  the  popular  ac* 

captation  of  the  term,  can  go  but  in  ag^avation  of  a  wrong 

committed,  and  is  not  of  the  essence  of  the  wrcmg*    The 

malice  which  the  ktw  knows y  is  quite  a  different  thing  ;  it  is  tke 

bad  mind  which  is  inferred  from  the  bad  act,  and  tbe.aci 

must  be  established  before  badness  of  mind  can  be  inferred* 

£x  malitia,  publishing,  is  the  characteristic  of  the  mctof  fake^ 

ly  publishing ;  and  I  do  not  find  that  in  the  case  of  any  other 

oii^nce,  the  allegation  of  an  ex  malitia  will  supply  all  the  sdk» 

gation  of  a  crime  in  the  act  done*     It  wilLnot  in  felony;  aer 

will  it  supply  the  defect  of  force  and  arms  in  a  trespass,  so  «fl 

to  render  it  indictable*     It  may  not  be  necessary  to  constitute 

a  seditious  writing  that  it  be  false  ;   for  it  is  not  the  troth  of 

the  words  ttiat  is  in  question,  but  the  tendency  and  object  of 

words  to  unsettle  the  government,  or  obstruct  the  laws* 

The  truth  of  speculative  opinions  cannot  be  traversahk^ 
or  the  policy  of  a  law  ;  and  therefore  in  seditious  attempts^ 
by  publications,  to  unsettle  the  government,,  and  excite 
opposition  to  the  laws,  the  falsity  of  opinions  need  not  be 
averred;  but  in  ^  indictment,  though  the  court  on  which,  a 
verdict  has  been  for  the  commonwealth,  charges  the/^  cox^ 
bining  and  intending  by  the  publication  seditiously  to  dV 
turb  the  peace,  tranquillity,  and  happiness,  of  the  peopk.  <^ 
the  state,^  yet  it  is  as  a  consequence  of  the  libel  on  the  per* 
son  of  the  officer ;  and  it  would  seem  that  it  could  not  be 
CQnsidcredanindic;!ueat  for  sedition,  aad  out  ofthepro^' 
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rioD'^of  liie  coststitutioti  for  a  p^^rsoDal  libel ;  for  an  indict- 
ment might  be  so  framed  in  every  case  as  to  give  it  the  ap- 
I»earaiiGe  of  an  indictment  for  the  sedition,  and  so  defeat  the 
provision. 

But  if  falsity  must  be  alleged  in  every  bill  sent  up  to  a 
grand  jury,  in  the  case  of  a  publication  personally  libellou9, 
bow  shall  the  jury  ascertain  the  falsity  where  in  the  nature  of 
the  case  the  prosecutor  cannot  be  sworn  to  the  falsity ;  as 
nv^ete  the  defamation  consists  of  general  abuse,  as  depravity 
of  heart,  disaffection  to  institutions,  intentions  hostile  to  lu 
berty^  be*  I  answer  that  if  an  indictment  can  ly  at  all,  in  our 
republican  government,  for  such  freedom  of  opinion  with  re- 
glird  to  public  officers,  the  grand  jury  who  must  presume 
ID  favour  of  the  officer  will  be  justifiable  in  making  the  acou* 
aation  of  falsity,  and  the  finding  is  but  an  accusation.  But 
if  maliciously  will  supply  the  term  falsity,  how  will  the  grand 
jury  be  justifiable  in  finding  the  maliciously,  which  is  but 
an  implication  from  the  falsity,  and  yet  it  will  not  be  said 
that  without  the  term  maliciously,  the  publication  barely  set 
out  in  the  indictment  could  support  an  indictment.  The 
trudi  might  have  been  given  in  evidence  and  the  words  pro* 
ved  false';  but  not  appearing  on  the  record,  it  must  stand  aa 
if  judgment  had  gone  on  the  barely  publishing  the  words. 

When  the  truth  may  reasonably  be  expected  to  be  given 
in  evidence,  in  all  cases  where  it  exists,  the  leading  the  Vay 
for  it,  by  charging  falsity,  may  seem  to  be  unnecessary;  but 
I  must  feel  myself  absolved  from  the  rules  of  strict  construc- 
tiott,  which  the  law  applies  to  criminal  proceedings,  before 
I  could  thiidt  otherwise. 

Bad  precedents  are  set  in  good  cases,  is  a  principle  which 
wiU  apply  in  all  cases,  and  which  though  it  may  regafdybrm, 
yet  will  protect  substance,  and  fortify  the  provision  of  the 
^pnstitution,  by  shewing  from  the  form  of  charging  the  of- 
fence, what  defence  may  be  set  up  ;  and  more  especially,  as 
a  distinction  might  creep  in  between  admitting  the  truth  in 
extenuation,  and  in  justification;  and  it  might  be,  grow  into 
a  construction,  that  though  admitted  to  the  jury,  it  was  in 
order  to.  reach  the  court,  and  direct  their  discretion  in  modi* 
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tying  the  senteace.  Oq  thU  last  conaideraticm  wUdi  pcHj 
haps  outweighs  all,  I  think  the  alleging  the  publicttioii  la|| 
be  fal^e^  ought  to  be  Jheld  essential.  4 

i 


IV  Black.  Com.  150.  "  i 

By  an  act  of  Assembly,  1809,  it  was  provided  *^  tbatae^^ 
person  shall  be  subject  to  prosecution  by  indictment  for  the 
publication  of  papers  ezamtning  the  proceedings  of  the  k*« 
gislature,  or  any  branch  of  government^  or  for  investjgatiQg  [ 
the  official  conduct  of  officers,  or  men  in  public  capacity.'V 
And  sec.  11.  ^^  That,  in  all  actions  or  criminal  prosecutioast 
of  a  libel,  the  defendant  may  plead  the  truth  thereof  'mjutt^. 
cation^  or  give  the  same  in  evidence.'^  This  act  was  sobjeet^ 
to  a  limitation  of  three  years,  ^^  andjrom  thence Aq  the  end  ^ 
the  next  session  of  the  legislature**^  I  have  not  seen  in  the 
tide  of  acts  of  the  last  session,  a  continuance  of  this  act :  It- 
would  seem  therefore  to  have  expired* 

It  was  a  great  safety  to  the  judiciary  to  be  relieved  frM* 
tiie  necessity  of  imposing  fines  in  case  of  prosecutions  uadeK 
the  law  as  it  before  stood.  For  the  imposing  fines  in  the 
case  of  men  in  public  capacity  prosecuting,  never  failed  to 
draiir  with  it  much  obloquy  from  the  libellers,  and  the  peo*. 
pie  not  discriminating  the  liberty  of  tlie  press,  from  the 
abuses  of  it,  most  usually  ranged  themselves  in  their  ^mpt- 
thies  on  the  side  of  those  prosecuted.  Hence  it  was  tint 
^nes  were  remitted;  or  where  imprisonment  madie  a  psrtof 
the  sentence,  in  the  case  of  editors  of  Gazettes  especially^ 
their  subscriptions  were  increased ;  and  where  the  authori* 
ties  of  the  publications  were  given  up,  or  where  they  avowed 
their  wridng,  it  was  a  passport  to  public  fieivour,  and  ofteo^^ 
times  to  the  suffrages  of  the  community  for  a  public  trust 
This  proved  that  such  prosecutions  by  indictment  in  the  case  i 
of  libel  were  far  from  being  popular. 

The  judiciary  found  a  safety  in  being  relieved  from  the 
necessity  of  imposing  fines,  or  sentencing  to  imprisonffient; 
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far,  tlioogli  their  own  flanks  were  left  uncovered,  from  this 
protection  of  the  law  being  withdrawn,  so  that  an  indict* 
potent  could  not  be  sustained  on  their  behalf  for  matters  re- 
lating/o  oj^al  conduct;  yet  they  could  not  but  find  it  safer 
to  be  exposed  to  general  calumny,  than  to  be  under  the  neces* 
sity  of  drawing  upon  themselves  the  attacks  of  the  malevolent, 
or  their  friends,  who  were  personally  irritated ;  and,  came 
i  forward  to  take  a  revenge  through  the  medium  of  the  public 
fapere* 

But,  the  libellers  themselves  would  not  seem  to  have 
[found  their  account  in  this  law*  For  prosecutions  by  actiofi 
ieing^  now  the  only  mode  of  obtaining  satisfaction  by  the  per« 
aous  aggrieved,  and  the  juries  assessing  damages  which  they 
began  to  do  pretty  liberally,  they  could  not  raise  the  cry  of 
persecution,  not  for  conscience  oake^  but  for  what  was  equally 
eacredy  the  Kbeny  of  the  press;  which  was  alleged ;  however 
unreasonaaUy,  in  their  case,  to  be  concerned. 

Owing  to  these  or  other  eaueee^l  do  not  find  that  during 
thie  interregnum  of  the  law,  as  it  might  be  stiled,  libelling 
had  increased;  and  yet,  the. natural  consequence  would 
seem  to  be,  that  it  would  have  increased*  For  it  would 
seem  to  have  been  a  great  matter  for  the  libellers,  to  have 
it  provided  for  them  under  sec.  11.  that  the  truth  shall 
in  aU  cases  of  indictment  be  given  in  evidence.  So  that  where  a 
fubHc  or  private  person  was  the  subject  of  the  Itbely  he  must 
be  under  the  necessity  of  proving  the  calumny  false;  which, 
•  even  though Jalse and groundless^vcki^t  not  be  convenient,  or 
pleasing  thing  to  do.  For  all  libel,  usually  consists  in  cari' 
cutureowfexaggeration  of  the  picture,  and  it  might  not  be  easy 
to  discriminate  and  shew  to  the  conviction  of  the  world,  what 
was  excess^  ahd  what  wa^  real. 

But  what  is  more,  there  are  many  things  which  may  be, 
and  often  are  in  the  hands  of  the  malicious  made  the  subject 
of  slander^  which  though  in  a  great  degree  groundless,  yet 
m^y  have  some  foundation  in  collateral  circumstances  ;  so  that 
tbe  refutation  must  affect  those  concerned,  or  others,  not  to 
the  extent^  but  in  some  degree*  They  might  judge  it  better, 
therefbtetobear  the  whole,  than  to  have  the  matter  stirred. 
What  might  affect  domestic  peaccy  or  the  reputation  of  a 
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neighbour^  migltt  also  be  a  reason  foriK>t  wishing  to  have  A^ 
matter  brought  into  public  view*  % 

How  the  act  might  ha^e  been  for  die  administra^oa^l 
justice  generally  salutary,  and  otherwise^  is  another  questioiS! 
The  power  which  ^  courts  had  iff  theco^hmen  hrw  to  impotf^ 
fines,  or  imprison  in  the  case  of  defamers,  was  not  a  trust  fek^' 
themselves,  but  for  the  peopk*  If  the  people  chose  totate 
it  away,  it  was  their  affair :  they  were  princfpafly  interestel^ 
l^he  officer  for  the  time  being,  judicial  or  otherwise,  had  Mf^ 
more  an  interest  in  the  suppression  of  personal  abuse  thaa  tte^ 
rest  of  the  community.  ^ 

It  might  have  been  one  reason  #by  Celling  did  not  seem ' 
to  prevail  more  during  the  period  we  speak  of,  thirt,  beforf 
this  time  it  had  proceeded  to  the  utmost  excess,  and'dif 
public  mind  had  begun  to  revolt  at  the  Rcentioumesi  of  Afe* 
press  \  not  only  the  conduct  of  individuals,  in  dischargl^  of 
public  functions,  legislative,  judicial,  or  ministerial,  wsk' 
misrepresented;  but  matters  which  did,  in  no  vrayconcenr 
the  discharge  of  their  duty  were  made  the  subject  of  animal* 
version,  and  reproach.  Nor  was, this  all;  but  auch  asW 
pretensions  to  office  were  attacked  in  order  to  defeat;  Inf 
the  effeet  of  the  defamation  in  this  particular  was  felt  by  d«!^ 
community.  A  certain  editor  was  known  to  boast  thd  hi 
could  write  down  any  man  in  six  weeks.  Cobbet  and  CsUen- 
der,  I  do  not  mention  resident  or  Hving  persons,  had  done 
good  service  indirectly,  though  they  did  not  mean  it,  h 
bringing  into  disrepute  the  language  of  what  the  Engfift' 
call  Billingsgate  ;  and  that  abuse  which  knows  no  restraint 
of  decency,  delicacy,  or  refinement.  They  had  sdfesuchtrf 
example  that  all  men  saw  the  consequence  of  approving"^  ani 
the  more  viperous  ceased  to  be  encouraged  in  their  burlesque, 
and  malicious,  and  often  false  coiouring  and  representation* 

It  was  thus  that  in  Massachusettss,  in  the  time  of  those 
fanatics  the  Mathers,  when  credulity  In  witch-craft  prevailed, 
and  whole  families  were  put  to  death  on  this  suspicion,  it  was 
in  vain  that  reason  and  philosophy  interposed.  Not  until  the 
accusation  became  so  general  as  to  alarm  the  bulk,  wouW 
they  for  a  moment  be  brought  to  doubt  of  the  credit  of  the  tet" 

tftnony  ;  or  to  see  the  absurdity  of  the  telief.       , 
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The  tonstitiuimi  of  this  commonwcdtht  bf  imfHcaiion 
9Duld  seem  to  give  thf  firosecution  by  indtctnent*  For 
thoagh  the  term  may  apply  to  the  prosecution  by  a  civil 
suit,  yet  the  provision  of  giving  the  tnUh  in  fvidenct^  which 
had  been  always  allowable  in  civil  actions,  shews  the  term 
Is  have  a  rdisrence  to  a  proceeding  as  for  a  misdemeanor* 
It  cannot  Aerefore  be  said,  not  to  be  an  abridgment  of  con-* 
^tituthnal  rights  for  men  in  a  public  capacity  not  to  have  the 
frmltge  of  prosecuting  hy  indictment;  and  where  the  mat- 
tecpuUished,  is  not  proper  for  fnAhc  information^  to  have  Me 
tru^  given  in  evidence* 

In  the  case  of  a/rnra^^j^rtf^n,  the  prosecuting  by  indict- 
ment is  not  taken  away  by  this  act,  but  the  specification  in 
iht  constitution  of  men  m  a  public  capadtyy  and  a  matter 
proper  for  pubUc  information^  where  the  truth  may  be  given 
in  evidencey  carries  with  it  an  implication^  that  in  a  prosecu* 
tionby  indictment,  in  the  case  of  $l  private  pereon^  the  truth 
cauiot  be  given  in  evidence.  So  far  therefore  this  acf  was 
a  departure  from  the  epirii  of  the  constitution* 

But  is  it  not  reasonable  that  the  truth  in  aU  cases  should 
be  given  in  evidence  i  The  reason  of  the  commcm  law,  which 
has  grown  up  from  experience,  would  seem  to  have  not* 
Aad  if  we  apply  our  own  reason,  it  would  not  be  difficult, 
a  priore,  to  carry  the  giving  the  truth  in  evidence  farther 
than  the  constitution  would  seem  to  have  done.  This  is  in 
the  case  of  men  in  public  capacity,  and  where  the  matter 
f  ablished^  is  proper  for  public  information* 

It  might  be  said,  that  all  men  in  public  office  are  fair 
(lame,  and  may  be  hunted  down  by  bringing  into  view  even 
their  foibles,  extra-judicial  aberrations,  and  exaggerating,  or 
caricaturing  them.  Or  more  plaulibly  it  itight  be  said,  that 
extra-judicisd  immorality,  or  even  a  deviation  from  the  dig^ 
^tyof  official  sution  ;  and  the 

-Mlecens  et  decorum—* 
^ight  deserve  to  be  stigmatized.  But  allow  this  to  a  satjrrist, 
^d  where  will  it  end  i  Give  an  inch  and  he  will  take  ad  elL 
He  will  not  be  content  with  a  candid  examination  of  the  defect 
w  error,  but  sarry  it  far  beyond  the   truth,  like   some  of 

Gi> 
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those  ma^rali  tfiat  eat  away  the  ftmgas,  and  then  ccnoie^ 
solid  fieah.  Will  it  not  b^«uj£€iciit  that  allmaiiers  pJUiitt^ 
tare  mcnf  be  brought  before  the  legislature^  who  have  the  q|^ 
stitutional  power  of  removing  from  office  ;  and  in  which  q|f 
and  that  of  infirmity  and  incapacity  it  ia  alone  ftA^ 
the  constUuiional  proceeding*  For  in  the  case  of  a  8^. 
demeanor  in  qj^e^  the  redrees  by  impeachment  is  provided^ 

But,  in  the  case  of  private  persons  who  endeavour  to  ffs^ 

rae^  in  humble  life,  ^ 

*^— The  noiseless  tenor  of  their  wayf    .  ;; 

Or  who  court  the  ahade,  and  have  chosen  the  .«■ 

-— ^-faUentis  semita  vite, 
Why  drag  their  frailties  from  their  dread  abode;  whyiiM^ 
duce,  though  true^  what  does  i^ot  cpncem  the  community j  h 
is  unprofitable  to  the  public  and  increases  the  miseries  {/*% 
man  life  to  individuals,  which  are  enough,  God  knows,  iaaft 
conditions,  situations,  and  relations*  That  even  the  tnA 
ought  not  to  be  told  at  all  timeSy  is  a  provesb  as  old  as  the  ^ 
perience  of  man.  Breaches  of  the  peace  wmild  be  unsifoid' 
able  in  such  licence  were  permitted  for  a  length  of  timet 
For  I  lay  out  of  the  question  that  breaches  of  the  peace,  b^ 
not  perhaps  multiplied  within  these  three  yearSyduring^whifk 
time  this  act  has  existed.  For  I  look  to  the  permanent  ej0(^ 
and  this  must  be  deduced  from  the  nature  of  things^  ^ 
the  experience  oj  agesy  rather  than  the  experiment  of  a  perio^ 

In  the  nature  of  things  it  is  impossible,  but  that  wh^ 
matters  are  brought  into  view  of  no  public  concern;  if/hf^ 
in  the  case  oi  public  meny  or  private  persons,  and  where  tho 
matter  is  rather  vexatious  than  infamous,  wouucUm  ^  ^ 
feelings,  more  than  injurious  to  the  estatCi  a  breacn  of  tbs 
peace  should  notfensue,  &nd  it  is  upon  this  experience  that 
the  common  law  is  founded,  in  not  suffering  suoh  matters  Uf 
be  at  all  broached  or  any  thing  heard  abotuthe  truth  qf  them 
For  being  nothing  to  the  community  whether  true  or  fid8^> 
\mt  of  great  consequence  that  the  peace  be  preserved^  h  i* 
the  principle  that  truth  or  no  truth  is  no  justification  of  libet 
era  in  such  cases.  On  the  contrary  it  is  the  law,  that  the  greats 
^tthe  appearance  of  truth  given  to  the  libel,  it  is  the  mW 
provoking,  which  maxim  misunderstood,  has  led  to  that  diC'* 
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cdm,  that  **  the  greaUr  the  truths  the  greater  the'libel.^  Or 
yerhaps  it  maybe  explained  by  saying,  that  the  greater  the 
weakness,  or  aberrations  which  humanity  would  keep  out  of 
▼iew,  it  is  the  more  provoking  to  have  it  brought  before  the 
^blic,  and  the  more  irresistibly  impels  to  outrage  ;  and  for 
wfitch  reason,  the  law  will  more  guard  against  such  provoca- 
tion and  consider  it  the  greater  libel.  Be  that  as  it  may,  the 
paBcff  of  the  law  is  the  preservation  of  the  peace.  And,  is  it 
reasonable  that  the  law  should  extend  the  prosecution  by  in- 
dictment to  asMuks  and  batteries^  and  permit  bo  excuse  of 
words  or  writing  to  be  set  up  as  justification,  or  even  given 
in  evidence  on  the  plea  of  not  guilty,  as  matter  of  excuse ; 
but  to  the  court  only  after  verdict ;  and  yet  that  the  truth  of 
aa  indictment  for  words,  or  writing  the  truth  should  be  ad* 
ttAtted  to  justify  the  speaking,  or  writing,  when  the  proving 
Ae  words  false,  or  even  malicious,  would  not  justify^  or  on  the 
trial  even  excuae^t  battery  ?  Shalt  the  fiageUum^  or  whip  of 
caJamny  have  greater  privilege  than  the  ehh  of  strength?  * 

Intending  these  strictures  more  for  the  legislature,  than 
the  profetfftton;  for  I  would  not  take  it  amiss  if  .the  greater 
part  of  lawyers  shmtU  think  themeehe*  above  my  instruction^ 
1  do  not  enter  into  a  consideration  ofthetato  ofRbek.  But  ' 
so  far  only  as  to  take  notice  of  the  observations  of  Barring* 
ton  (m  the  statutes  quoted  by  Judge  TUcker  in  his  edition  of 
the  commentaries  r  for  I  have  not  Barrington  by  rte  at  the 
preseat,  to  refer  to;  viz.  ^  That  the  general  ndeslaid  down 
by  the  court  of  Star-chamber  in  Pickering's  case,  5  Coke  135^ 
from  whence  the  doetrines  contained  in  the  text  are  borrow*- 
id,  are  either  extra-judicial,  or  not  maintained,  one  of  which 
Lord  Coke  himself  contradicted  on  another  occasion ;  and 
that  tUe  reason  of  the  questionable  doctrines  contained  in  that 
case,  arises  from  every  one  of  those  rules  bemg  borrowed 
from  the  civil  law,  that,  when  we  consider  the  source  from 
lj3ience  these  doctrines  have  been  brought  to  us,  the  reason- 
llbleness  of  them  ought  to  be  exami^ed  before  we  yield  our 
ftdl  assent  to  all  of  them  J* 

It  is  my  way  of  thinking  that  the  reasonahlenees  of  aU 
dactrtjie  ought  to  be  examined^  and  this  on  the  ground  of  pub* « 
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lie  policy,  and  general  convenience ;  but  I  will  admot^edge 
that  I  am  not  able  to  discover  any  tiling  unreasonable  in  di|p 
doctrines  as  laid  down  in  the  text  of  Black«tone. 

Some  of  the  doctrines  laid  down,  5  Coke,  IftS,  may  be 
derived  from  the  civil  law ;  but  so  for  as  the  text  of  Blaok^ 
atone  goes  there  would  seem  to  be  nothing  that  has  not^ito 
oource  in  the  common  law,  or  sanctioned  by  it. 

It  may  be  observed  that  Blackstone  does  not  adopt  every 
principle  laid  down  in  the  star-chamber  case^  particularly  thai 
'^  where  a  man  finds  a  libel,  if  it  ooncems  a  magistrate  or  otbet: 
public  person,  the  finder  ought  presently  to  dettster  it  to  «. 
magistrate  to  the  intent  that  by  examination  and  indastryi 
the  author  may  be  found  out  and  punished."  This  prhic^ 
pie  I  do  not  approve*  For  I  think  the  finder«is  not  uiidar 
an  obligation  to  take  any  notice  of  it  in  thfe  cate  of  a  puUie 
person,  unless  it  concern  the  community^  but  is  at  liberty  la 
bum  it,  as  it  is  admitted  he  may  do,  in  the  case  of  a  VM 
on  a  private  person.  But  taking  it  that  it  is  a  writing  wliich 
affects  the  safety  of  the  government,  and  in  which  case  it  Is, 
I  presume,  that  it  is  meant  to  be  enjoined  as  a  duty,  X 
do  not  say  that  I  finft  even  this  exceptionable.  But  the  coQft 
of  star-chamber  got  an  ill  name,  and  deservecUy,  from  many 
,  usurpations,  and  the  proceedings  in  the  case  of  libel  as  in 
other  matters,  being  by  information,  and  without  u  jury^  it 
was  jusdy  odious,  and  even  its  doctrines,  where  sakitaEiy^ 
were  suspected  and  unpopular ;  and  hence,  to  brand  a  dsc* 
trine  with  the  name  of  starK:hamber,  carries  with  it  m  de* 
gree  of  reprobation. 


IV  Bl.  Com.  194. 

BY  an  act  of  March  3d,  1812,  the  governor  was  requir- 
ed "  to  request  the  Attorney  General,  to  draft  and  prepare  a 
bill  consolidating  the  whole  of  the  penal  laws  of  this  com- 
monwealth ;  and,  suggesting  what  additions,  alterations,  and 
ehanges  should  take  place  in  the  system,  for  the  purpose  of 
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Jajring before  the  next  legislature.^'  I  know  not  whether  the 
Aitttomey   general    may  think  proper   to   suggest    any   aU 

terations,  or  change,  with  respeet  to  the  punishment  of  death 
*In any  case.  But,  be  that  as  it  may,  the  expression  of  the 
•iwxil  of  the  legialatiire  to  hear  what  may  be  suggested,  gene* 
i;  rally,  on  the  penal  code,  has  emboldened  me,  though  not  with«« 

in  the  legislative  request,  to  suggeat  what  has  occurred  to  me, 

in  inyreflectiona  on  the  subject  of  capital  punishment  in  the 
ptaae  of  murdtr  in  the  Jiret  degree  /   which  now  remains  ihe 

Eonly  case,  in  which,  the  punishment  is  capital. 
In  limine,  or,  at  the  threshhold  of  an  examination  of  what 
{ telates  to  this,  we  are  ahrested  by  the  language  of  Revelation  ^ 

!i^  whoso  sheddeth  man^s  Uood,  by  man  shall  his  blood  be 
ahedi"    Gen»  9th,  6. 

^  *      The  context,  as  the  divines  would  say,  is  in  these  words ; 
r^  and  surely  your  blood  of  your  Uvea  will  I  require ;  at  the 
bhand  of  every  beasty  will  I  require  it;  and  at  the  hand  of 
Lttan ;  at  the  hiHul  of  every  man's  brother,  will  I  require  the 
Itibof  mdn.'' 

Were  it  not  foir  the  preceding  words,  I  should    have 

b4leen  disposed,  to  have  considered  thcpae  of  the  text,  as  con* 

;  lainiag  a  denuncidtion  merely <^  of  what,  in  the  course  of  things, 

r  would  most  usudly,  and  moat  naturall}^  happen  i  viz :  that, 

L.  in  rdVenge  of  the  person  slain,  some  one  would  be  prompted 

f  to  slay  the  slayer;  so  that,  in  a  course  of  retributive  justice; 

I- and,  in  this  sense,  it  might  be  said,  ^^  whoso  sheddeth  man's 

*Uood^  by  man  shall  his  blood  be  shed :"  but  the  words  of 

the  context  do  not  leave  room,  in  fair  and  candid  construor 

tion,  for  such. a  meaning,  to  be  put  upon  them:  it  must  be 

taken,  as  enjoining  the  avenging  of  the  blood  of  man* 

But  is  this  injunction  to  be  considered,  as  respecting  men 

b  a  state  of  nature ;  or,  hi  a  state  of  society  ?  Doubtless, 

not  to  men  in  o  state  of  nature  only  ;  but  also  in  a  state  of  so* 

eiety ;  because  being  promulgated  to  Noah,  who  was  in  a 

state  of  society ;  though  his  family  consisted  but  of  eight 

..jpersons ;  it  cannot  but  be  considered  as  extending  to  that 

,  association ;  and,  to  all  others  that  might  spring  from  them. 

\  This  must  silence  the  allegation  of  those  who  undertake  tp  . 
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say,  that  no  ficwer  can  exist  in  the  social  state,  to  pm  a 
to  death ;  I  speak  of  moral  or  lawful  power* 

But,  taking  it  up,  iBdependent  of  Revelation  ;  and,  on  tbt 
principle  of  reason,  why  is  it  that  the  lawfubiess  of  pnttiiigl 
to.deadi  in  a  state  of  society,  shall  be  questioned  i  It  is  saidi 
to  be  because  the  individual  entering  into  the  social  state,, 
can  surrender  to  the  comoaunity,  no  power,  but  that  wUchf 
he  himself,  in  a  state  of  nature  had  possessed ;  and  havtsgl 
no  power  over  his  own  life,  he  could  not  surrender 
which  he  had  not.  But  this  is  a  fallacy  i  for,  it  is  not 
power  over  his  own  life  which  he  surrenders ;  but  the 
to  preserve  it,  at  the  expense  of  the  life  of  him  who  woaU^ 
take  it  away*  *  •  I 

It  is  this  right  of  self-preservation  which  is  surrendered^  * 
and  unless  in  a  case,  where  self-preservation  is  inconsistcBt 
with  delay,  the  taking  the  life  of  an  assailantis  not  warrant-  - 

'  ed  by  any  municipal  law.  But  tUs  right  of  sdf^^preservt- 
tion  so  surrendered  to  a  community,  warrants  the  interfer* 
ence  of  the  body  politic  to  protect  from  the  assailmt,  who 
attempts  homicide ;  and,  if  that  cantrot  be  done,  to  provide 
against  what  may  be  presumed  to  be  likely  to  be  atttenpted 
by  the  same  offender  agunst  the  life  of  others.  What  can 
this  provision  be?  The  most  certain,  unquestionably,  will  be 
putting  an  end  to  the  power  of  action  in  the  offender*  Tim 
must  render  it  physically  certain  that  this  individual  who  has 
jhown  himself  to  be  hostis  humani  generis  i  or,  in  the  light 
of  an  enemy  of  mankind,  will  not  again  have  it  in  his  power 
•  take  away  the  life  of  another.  But  would  it  not  he  enoiq;h, 
tf  it  could  be  rendered  morally  certain^  that  he  should  not 
have  it  in  his  power  again,  to  take  away  the  life  of  any  one? 
Does  not  the  highest  degree  of  probability  approach  so  near- 
ly to  absolute,  as  to  be  scarcdy  distinguishable  fronts  it :  to 
Jbe,  in  fact,  to  all  practicable  purposes,  the  same  thing?  A 
man  so  confined  as  to  be  to  all  human  piobafaility,  out  of  the 
way,  and  not  likely  to  have  it  in  his  power  to  take  the  life  of 
:0nother,  would  seem  to  be  much  the  same  thing  as  a  dead 
man,  to  the  social  state;  and  no  longer  endangering  the  asfe* 

.  iy  of  an  individual  of  the  community. 
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But  still  he  is  not  dead ;  physically  dead^  says  the  ob« 
Jector ;  and  the  ^^  whoso  sheddeth  man's  blood,"  &g.  is  in 
the  way«     I  grant  it  isi  but  this  injunction,  cannot  be  con- 
sidered more  than  a  general  rttk^  and  subject  to  exceptions* 
What  was  the  occasion  of  this  precept  to  Noah  I  It  was  tha 
destruction  of  the  whole  race  of  man,  by  a  floods  eight  per^ 
sons  excepted*    What  was  the  object  ?  The  preservation  of 
man  in  order  to  refdenish  the  earth.  Will  it  not  be  inocmsis- 
|^.teiit. with  this  object  to  take  away  the  life  of  a  man,  provided 
^  the  preservation  of  human  life  can  be  equally  guarded  and 
^Uttatned  I  This  is  the  exception ;  and  as  the  jurists  say,  makes 
it  a  part  of  the  rule ;  it  must  be  considered  as  co-existent 
with  it,  and  involved  in  the  nature  of  it.    Where  the  letter 
"  of  the  law  is  inconsistent  to  any  extent,  with  the  spirit  of  it, 
thjc  spirit  must  prevail.   This  is  a  rule  of  interpretation  in  all 
laws  human  and  divine. 

B«t  the  legislator  of  the  Jews  who  has  recorded  this* 
precept;  for  we  assume  it  that  he  was  the  author  of  the  five 
books,  or  Pentateuch,  as  the  Segtuagint  calls  it,  has  given  us 
a  practical  application  of  the  precept  i  and  has  laid  it  down 
in  his  law,  that,  ^^  the  murderer  shaU  be  put  to  death."-«A 
Niunli.  xxv«  6.  This  goes,  in  express  terms,  to  sanction  the 
right  of  a  society  to  inflict  death.  But  what  was  the  state  <A 
the  Jewish  society  to  whom  this  law  was  given  I  Were  they 
in  a  Mtuation  to  be  able  to  preserve  themselves  from  homicide, 
without  such  extermination  of  an  individual  who  had  com-* 
.  mitted  murder  ?  In  a  wandering  state  of  society,  in  a  wilder- 
ness, had  they  the  means  of  self-preservation  by  confinement^ 
and  keeping  to  hard  labour.  This  being  the  case,  could  the 
injunction  be  understood  otherwise  than  as  having  relation 
ta  the  condition  of  the  people  \  Can  it  be  of  binding  obliga* 
tion  at  all  times,  and  in  all  oises  to  put  to  death;  and  not 
rather  subject  to  the  reason  of  the  law  given  to  Noah,  thepre^ 
nervation  of  the  life  of  man  P  Shall  the  slayer  be  slain,  whtf 
not  only  can  be  put  in  a  way  to  be  restrained  fr^m  a  possibility 
of  committing  homicide;  but  may  be  also  rendered  useful^ 
in  his  d^nfinement  to  hard  labour  i    It  would  seem  to  be  sub^ 
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verting  the  end  of  all  punishment,  precavention  and  refofmoHt  *' 
tion,  : 

The  precept  ^^  whoso  sheddeth  man's  blood  by  man  sfatB ' 
his  blQod  be  shed/'  still  reeurs*     What  has  been  the  uppli^  * 
cation  of  this  precept  from  the  earliest  existence  of  cAri«tfuasr: 
comfnuniti€€  f  Christiaaity  u  a  ground  of  the  common  lew^     • 
which  is  our  birthright  i  and,  yet,  this  law  admits  fhe  poW4Br 
of  the  society  to  pardon*    What  is  this  bi|t  ta  dispmist  with 
the  injunction  given  to  Noah,  that  *^  wbosQ  sheddeth  inaVg|M 
blood  by  man  shall  his  blood  be  shed  ?''  ^^^ 

By  Qur  constitution,  the  executive  magistrate  is  iKatedm 
with  the  power  to  pardon*     A   felony  of  murder  is  not  <9^>  ' 
empted  from  this  powerw    If  the  magistrate,  who  in  this  par«^ 
ticular  represents  the   power  of  the  society,  can  pardon^  4«^ 
can  reprieve.     C«i  there  be  any  thing  in  his  way  to  hold  th« 
criminal  in  confinement  for  life  under  the  idem  of  a  reprieved 
"Could  this  be  said  to  be  otherwise  than  a  dispensing  wadb  the 
law  of  God ;  and  yet  our  law,  immemosiatly  and  our  l«te  «m|> 
present  constitution  warranty  this. 

If  our  magistrate  has  the  power  of  repricTiiigia  thiswiiy^  ,* 
it  may  be  said,  why  not  exercise  it  i     There  ia  one  tfaiagk 
wanting,  which,  may  be  a  reason  for  not  exercising  it$  n4  < 
this  is  th6  not  having  a  power  under  a  reprieve,   $o  emphff 
at  hard  labour ;  and  thereby,  to  relieve,  in  some  degree  the 
community  from  the  burthen  of  the  convict's  support.    He  ^ 
has  the  power  to  continue  a  reprieve  without  limit ;  but  it 
must  be  at  an  expence,  which,  did  the  law  go  to  embrace  thia 
case,  might,  in  a  great  measure,  be  avoided ;  or  rather  Ait 
service  of  a  criminal  turned  to  an  indemnification  to  sonne 
extent,  for  the  injury  to  the  society. 

It  is  remarkable  that  it  makes  a  part  of  the  text  and  con- 
text of  the  scripture  in  this  place,  that,  in  the  case  of  a  beast 
causing  the  death  of  a  man,  it  shall  be  put  to  death;  '^ycnu^ 
lives  will  I  require  at  the  htmd  of  every  beast  ;*'  and  agreed- 
able  to  this  is  the  injunction  of  the  Jewish  Legislator.  ^^  II 
an  ox  gore  a  man  or  a  woman,  that  they  die,  then,  the  ox 
shall  be  surely  stoned.^'  Yet  in  christian  countries^  this  has 
never  been  carried  into  effect ;  the  putting  the  beast  to  death 
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in  an)^  way;  ttndjet  this  ma&ed  a  pan  of  the  injanction  to 
If  oah ;  atid'  U  this  is  dispensed  with  under  all  christian  !&« 
tttittttions ;  for  I  know  of  no  exception,  why  not  admit  of 
the  like  softening  in  the  rigor  of  the  precept,  under  the  chris* 
aian  dispensation,  tn  the  case  of  a  homicide  by  man  {  Under 
our  common  law,  in  the  case  of  a  beast,  cansing  or  even  oc<* 
eftaioning  the  Kfe  of  man,  it  is  forfeited  to  the  king.  1  B. 
Com.  30a    Why  not  the  like  commutation  fOr  death  in  the 

lke«ae  of  man ;  tkef&rfdture  of  t^^Jfttvftt  ff/C  ^fjf\£,  culprit  1p 

^tlK  ^Ofripijmih/.  My  deduction  is  that  the  injunction  to  No- 
mh  is  not  of  universal  application  under  all  circumstances ; 
luid  under  the  c^istian  dispensation  is  taken  away  altogether. 

Jk>  that,  though  I  hoiJ  it  hwfiil  to  put  to  death  for  murder^ 
yet  I  resolve  it  into  a  question  of  expediency^  and,  subject  to 

'  the  reaewi  of  the  iaWy  the  security  of  the  peace,  and  the  pre* 
servation  of  the  life  of  man.  If,  consistent  with  this,  the 
cfiminal  can  be  spared,  it  is  inexpedient  to  put  to  death.  If, 
on  experience,  the  state  of  society  should  be  found  to  be  ^such 
mi  to  permit  tl^is^  without  endangering  the  community,  I 
•hould  think  eapital  puntahmeart  unnecessary^  and  it  is  only 
in  a  case  where  unavoidable,  and  necessary,  that  I  should 
diink  it  justifiable.  ^ 

*•  £nse  reddendum  immedrcaUe  vulnusJ^ 
la  the  atate  of  society  in  which  Noah,  and  his  immediate 
desfcendafnts,  must,  for  a  length  of  time,  be,  and,  tinder  the 
circumstances,  in  which  the  Jews  were:  more  especially, 
bcrfore  their  fixed  habitations  in  Judea,  and,  improved  estab- 
lishments, it  might  be  inipossible,  and  it  was  certainly  mo- 
tatfy  impossible,  that  the  pt^ople  could  be  safe,  and  a  mur- 
deret  be  permitted  to  live ;  but  a  very  different  degree  of  proof 
wets  required^  from  that  under  the  common  law  of  England^ 
which,  ytet,  continues  to  be  our  law.  For,  by  the  Jewish  laws, 
**  whoso  killeth  any  person,  the  murderer  shall*  be  put  to 
death  by  the  mouth  oj  witnessee;  but  ,one  witness  shall  not 
testify  against  any  person  to  cause  him  to  die."  Numb. 
xxXv.  30.  And  agaih,  *•  at  the  mouth  of  two  witnesses  or 
three  witnesses,  shall  be  that  is  worthy  of  death  be  put  to 
death,  but  at  the  mouth  of  ohc  witness^  he  shall  not  be  putt$> 
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death/'    Deut«xvii.6.    Query,  ought  not  tbe  testisMiy^ 
these  witnesses  to  be  direct ;  and,  tp  the  actual  fact  of  kill* 
ing ;    and  not  to  circumstances  only*     I  would  take  it,  t^ 
the  testimony  must  have  been  positive,  and  to  tfit  actual  fid 
qf  ailing;    and  not  to  be  deduced  from  the  prenunptkn  of 
'  circumstance*     Under  our  law,  one  witnesa  ia  sufficient  to 
convict ;    and,  even,  where  the  testimony  goes  but  to  circm' 
stance*     In  this  respect,  our  law  is  more  sanguinary  dm 
that  of  the  Jews :  and,  eve£i,  though  the  injunction  of  lAaH|| 
might  1>e'said  to  be  given  in  this  case,  as  in  another,  ^  becaMk 
of  the  hardness  of  their  hearts."     Might  it  not  theiTbe  aTei^ 
son  for  a  commutation  of  a  capital  punishment  for  imprifon- 
ment  for  life,  that,  especially,  where  a  conviction  had  takca 
place,  on  the  credit  of  ont  witness^  or  from  circumstance  st 
the  evidence  of  more  than  one*     Unless  the  code  is  so  ameli*  ^ 
orated,  in  this  particular,  it  is  more  sanguiodry  than  even  die 
Jewish  law ;    for  the  lesser  degree  of  evidence  being  suffi" 
cient  to  convict,  makes  the  law  more  sanguinary*     Neverdie« 
less  this  is  under  the  christian  dispensation^  which  has  beea 
considered  as  softening  the  rigour  of  the  Mosaic  preceplB'in. 
many  instances. 

It  is  not  my  meaning  to  suggest  an  alteration  of  the  lav  ^ 
in  regard  to  circumstantial  evidence  being  sufficient  tocoiK 
vict ;  for  circumstance  often  speaks  stronger  than  words;  aad 
there  could  be  no  security  from  assassination^  unless  the  law 
were  so ;  but  it  will  be  a  consideration  for  the  doctrine  of 
continual  reprieve  which  I  advocate ;  as  on  a  conviction  from 
circumstantial  evidence,  if  providence  should  at  any  tioM, 
bring  to  light  the  innocence  of  one  condemned,  as  has  some* 
times  happened,  it  might  not  have  been  altogether  out  of  the 
power  of  the  society  to  relieve  his  person  from  confinement ; 
and  his  name  from  infamy. 

But  the  restraining  the  malefactor  from  doing  hurt,  as  to 
future  timcj  in  his  own  person,  is  not  the  only  object  of  pun- 
ishment* The  example  to  others  will  be  a  preservative  against 
what  they  may  do*  This  will  bring*  it  to  the  question  r 
which  is  most  likely  to  affect,  >the  carting  to  the  gallovSf  flVj 
to  the  place  of  hard  labour  and  confinement  for  life*    I  ^ 
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«ot  Wke  it  there  would  be  much  difference  as  to  the  effect. 
For  I  count  but  little  on  the  effect  of  a  present  f  error,  howe- 
ver shocking  the  spectacle*  The  best  means  of  preventing 
the  catastrophe,  will  be  found  in  restraining  the  passions  by 
a  useful  occupation,  and  impressing;  moral  and  religious  in- 
struction on  the  mind.  Prcsstat  cautela  quam  medela*  In 
the  countries  of  Europe,  Briuin  in  particular,  where  the  ef- 
fect of  capital  punishment  has  been  tried  abundantly,  it  has 

fcnot  been  effectual ;  not  more  so  than  transportation  and  exile  ; 

.which  in  most  cases  has  been  substituted  for  it*  We  have 
no  Botany-bay  to  which  we  can  transport  j  but  we  can  ac- 
complish the  same  thing  by  confinement  and  hard  labout. 
What  then  would  be  the  amendment,  in  this  particular, 
which  I  would  propose  to  the  penal  code  ?  It  would  be,  that, 
on  conviction  for  murder  in  the  first  degree,  the  convict  shall 
undergo ybr/(/t  the  same  punishment,  which  on  a  conviction 
for  murder  in  the  second  degree,  he  shall  be  sentenced  to 
midergo  for  years;  the  time  specified  in  the  act  for  the  ame- 
lioration of  the  penal  code  of  the  22d  April,  1794.  This 
will  be  imprisonment  at  hard  labour  for  life;  and  death  incase 
of  an  escape* 


rV  Black.  Com.  286. 

The  following4|^bservations  are  an  extract  from  a  publica- 
tion, at  the  time  certain  judges  of  the  supreme  court  were 
impeached  for  the  alleged  misdemeanor  of  enforcing  a  pro- 
cess of  contempt  for  a  constructive  trespass^  in  the  case  of  a 
certain  Passmore.  The  judges  were  acquitted  i  but  by  an 
act  Q^ assembly,  3d  Ap.  1 809 ;  and  extended  4th  Feb.  1812,  the 
power  of  the  judges  to  issue  atuchments,  aifd  punish  in  the 
case  of  constructive  contempts  before  alluded  to,  is  taken  away. 
This  is  precisely  one  object  which  I  had  in  view  in  these  ob- 
servations published  subsequently  to  the  acquittal.  But  it  is 
what  it  behoved  the  legislature  to  have  done  before  the  impeach- 
.iQent  instituted)  unless  it  had  been  supposed  an  abuse  of  the 
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power  in  the  particulur  cas^.  And  I  witf*not  say  that  it  W9$ 
not  an  abuse*  For  the  great  question  in  PasamDre's  case, 
was,  whether,  at  the  time,  th^re  was  a  suit  depending^  having 
been  out  of  court  and  before  referees.  But  it  was  truei  it 
might  come  back,  and  be  before  a  jury •  However  this  iras 
the  only  hook  in  the  case,  and  if  all  had  been  waived  but  this, 
something  solid  might  have  been  advanced  in  the  prosecut^ 
tion.  For  the  doctrine  of  a  constructive  contempt  for  a  paV 
lication  respecting  a  suit  in  courts  had  been  expressly  recoji 
nized  as  the  law  of  Pennsylvania,  in  Oswald's  case,  1  DsiL 
319.  I  will  not  enter  into  the  question  whether  the  doctrw 
•f  constructive  conteAipts  was  properly  applied  under  a  rt- 
publican  government*  But  this  I  will  say,  that,  after  the  r^ 
cognition  the  courts  had  given  it  in  this  state,  even  after  tu 
adoption  of  the  constitution  of  tfVS^  it  Was  cpmpetept  wlj 
to  the  legislature  to  restrict  it,  as  by  the  act  uUuded  tOj  hits 
been  done. 

I  do  not  enter  into  the  question  I  have  said,  whether  d» 
suit  in  Passniore's  case,  being  before  referees^  could  be 
said  to  be  depending,  as  it  might  come  back  to  court,  but  k 
take  it  that  for  this  reason  it  could  not  be  said  to  be  terminated^ 
but  this  was  the  only  point  in  the  case.  Yet  I  think  it  ^fftti 
not  judicious  nor  necessary  to  have  taken  it  up  as  a  contempt, 
but  to  have  left  it  to  an  indictment,  as  meriting /i«ipu&ir  and 
exemplary  punishment;  a  libel^a  chdlenge,and  a  posting, 
required  a  heavier  proceeding  of  the  law* 

The  public  mind  could  not  understaiyi  why  H'afaooldk 
called  a  contempt  of  the  court,  what  was  a  contempt  e/kno 
'  only  J  and  nothing  in  face  of  the  court  had  taken  place.  R 
was  with  a  view  to  this  that  I  published  the  fiollowing  obser- 
vations, explaining  the  reasons  on  which  the  common  law 
was  founded  in  this  particular. 

To  explain  the  meaning  »nd  effect  of  a  consequential  co«- 

'  temfit.  For  it  is  a  thing  buned  in  obscurity  by  the  veff  phrase  th>t 

is  used  to  express  it.    A  contempt  of  tlie  court !  One  would  snp- 

•  pose  that  it  can  mean  only,  treating  the  court  with  contempt. 

That  is  the  meaninr^  of  what  is  called  the  direct  contempt ;  which 

is  <*  an  open  insult  and  resistance  to  the  powers  of  the  court)  or 
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the  penoM  of  the  judges  who  preside  there.'*  .  4  filacdc.  383. 
But  thore  is  what  is  called  the  conae^uential  contemftt^  vdA  which 
is  but  coBstmctlveljr  a  contempt,  and  does  not  mean  a  disrespect 
of  the  court,  but  ofikeUno.  The  court  which  administers  the  law, 
is  put  by  a  fi(»ure  for  the  lavt  itself. ' 

It  is  tlie  technical  term,  the  word  contempt  that  misleadSi 
It  is  not  the  court  tliat  is  despised.     Nor  do  they  feel  it  as  such.^- 

>  It  is  the  law;  it  is  the  administradon  of  justice  that  is  flighted*. 
Common  sense  can  understand  this.  The  scripture  has  the  ideSf 
and  the  language  of  the  constructive  contempt.    ^  He  that  despls* 

I  eth  you,  despiseth  me ;  and  he  that  despiseth  me,  despiseth  him 
^  that  sent  me.''  It  is  not  the  court  that  is  despised ;  but  the  law 
which  they  are  bound  to  administer.  We  say  ^  against  the  peace 
smd  dignity  of  the  coBsmonwealth,"  in  an  indictment ;  and  yet  the 
commonwealth,  that  is  the  body  of  the  people,  know  nothings  of 
jthe  matter,  and  feel  neither  peace  nor  dignity  affected.  A  tajl 
inan,  whic^  ii)  the  old  language  means  a  strong  man,  impels 
another  with  his  foot  upon  what  are  called  the  posteriors.  The 
commonwealth^  in  fact,  that  is  the  body  of  the  people,  never  hear 
pf  it,  or  take  any  heed  oi  the  consequences ;  nevertheless  the  law 
,  pursues,  and  punishes  in  the  name  of  the  commonwealth. 

IT  But  a  principal  of  these  contempts,  is  an  interference  with  a 
ta*e  (jteftending  in  the  courts  of  justice.  It  is  the  policy  of  the 
law  to  provide  agsdnst  this,  by  giving  the  suitor  a  right  to  call  upon 
the  court,  for  a  summary  interference  to  restrain  it. 

But  why  not  turn  the  matter  over  to  a  jury ;  and  let  thefm  in 
Hie  fifstiafltafioe  findaluU?  I  gnmt  that  where  the  libel  is  upon  the 
court  itself,  it  might  be  prudent,  and  would  answer  the  end  as  weJJ, 
€6  let  the  teucl  come  forward  'established  in  that  way.  But  where 
tibe  cause  in  eourt  is  affected ;  where  any  blemish  is  thrown  upon 
that  while  it  is  dependii^ ;  the  right  of  a  third  person  intervenes ; 
the  right  of  the  suitor  who  calls  upon  the  court  to  interfere  by  a 
MUKpnary  proceeding.  Can  the  comt  refuse  in  this  case  ?  ^  I  call 
upon  you,  Messieurs  Judges,  for  protection;  for  redress;  you 
have  the  power;  it  is  the  law  ^f  the  land,    Yo«  are  sworn  to  dis* 

^  penae  the  law ;  it  is  your  duty.  I  demand  my  right*  My  case 
shall  be  considered  pure  until  it  is  determined  otherwise  by  a  final 
hearing  and  decision.  Will  you  tempt  me  to  break  the  peace ; 
to  nutrder  this  man  that  has  attacked  my  interest  and  my  honour, 
by  his  publication,  relative  to  the  controversy  that  is  in  law  between 
ti0.    If  you  withhold  the  summary  redress,  which  the  law  givcs^ 


Digitized 


by  Google 


S46  Law  MiscELiANisfl* 

you  tempt  me  to1)reak  the  peace;  and  his i>lood  be  uponyo 
heads.    Shall  I  lie  by,  and  let  the  imputation  rest  upon  my  cai] 
or  affect  the  decision,  and  take  my  chance  of  a  circuitous  pr 
tion»  when  the  law  girea  me  an  immediata^  protection,  in  the  ah 
of  supporting  your  dignity  ?  I  hare  a  right  m  the  power  which  ; 
possess ;  and  I  call  for  the  exercise  of  that  power." 

This  is  called  the  power  of  the  court ;  but  it  is  founded  upon 
thq  right  of  the  citizen.     It  is  the  duty  of  the  court  to  proceedll ; 
this  way,  when  called  upon ;  because  the  suitor  has  the  election  of 
"the  proceeding,  by  calling  xxk  the  court ;   or  by  indictmertt  for  tk9, 
Hbel. 

But  under  an  attachment,  you  call  upon  a  party  to  say 
he  is  not  the  author  of  the  writing.    That  is  against  a  principlet#  ^ 
the  common  law ;  no  one  is  bound  to  accuse  himself ;  jmd  by  i^i 
clause  of  the  constitution,  no  one  is  compellable  <*  to  gire  evi- 
tience  against  himself.'*    But  the  parts  of  the  la#  must  be  taken 
together :  exceptions  subject  to^the  general  rules.    The  proceed- 
ing by  attachment,  and  compelling  to  answer  on  interrogatoriet 
put,  existed  under  the  common  law,  whose  maxiiA  it  was,  ''bo 
one  is  bound  to  accuse  himself.'*     It  is  a  •ftecial  case  out  of  the 
general  principle :  and  there  is  good  reason  for  the  exception. 
But  whether  reason,  or  not,  the  exception  is  as  old  as  the  prind[«9 
pie.    For  this  proceeding,  and  such  interrogation  is  of  immemi^ 
rial  usage ;  it  is  as  old  as  the  constitution  of  the  courts  themselves. 
If  our  constitution  had  meant  to  do  away  this  exception,  it  would 
have  voted  it  in  express  terms ;  more  especially  as  it  hftdbeesae* 
ercised  by  the  courts  before  the  formation  of  the  constitution ;  and 
by  implication  recognized  by  the  legislature  itself,  in  tiie  case  of 
Oswald,  taken  up  by  the  house.     But  the  constitution  gives  tin 
courts,  "  thefiovfer$  tnualt^  exercised*^    This  power  was  usuallf 
exercised,  and  therefore  it  is  given. 

But  there  is  reason  for  it,  independent  of  law,  and  constitution^  ^ 
The  administration  of  justice  requires  it.  How  can  I  fix  a  libel  on 
the  author  ?  The  presumption  is,  that  my  adrersary  in  the  cause 
depending,  is  the  author  of  the  vnitingtlM  affbcts  the  merits  of  it 
On  this  presumption  the  law  gives  me  a  right  to  cidl  upon  him. 
Who  else  can  be  supposed  to  interfere  but  my  adversary ;  or  some 
one  with  his  privity  ?  The  necessity  of  the  case  justifies  this  ex- 
ception to  the  general  rule.  He  may  go  on  behind  the  scene  and 
prejudice  tiie  public  mind  against  me  and  my  cause,  and  leave  me 
to  my  redress  afterwards.    The  law  will  not  allow  this.    If  'tis 
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.ft.pijiiciple  of  tlTelaW)  it  ought  to  be  a  priiltiple.    But  it  is  ^ 

^iple  aft  old  as  our  SaxoD  ancestry,  from  whom  the  trial  by  ju* 

^ierived.    It  is  coeval  with  the  trial  by  juvy,  and  necessary  to 

preservation.     It  is  a^safeguard  of  the  trial  in  which  the  bulk  of 

people  are  especially  interested.    Before  they  give  it  up  let 

think.    Leave  it  to  the  suitors  in  court,  and  at  least  one  side 

aiwa3rB  object  to  it ;   probably  both.    All  that  wish  a  fair  and 

ijudiced  decision  wiU  object  to  it.     They  will  not  be  satisfied 

being  turned  round  to  an  indictinent,  and  the  slow  process  of 

jury  trial  to  establish  theCact  of  the  libel.    But  they  will  wish 

that  the  party  interested,  shall  be  purged  on  his  oath,  as  to 

;y  in  the  publication.    In  this  case,  they  have  the  consci- 

of  the  party  to  establish  the  guilt    And  the  looking  forward 

^  will  lessen  his  hope  o(c9cafiing  detection.    It  U  a  great  firi^ 

to  an  honest  man.    It  is  the  rogue  only  that  needmfear  it. 

Jhitthough  the  bare  circumstance  of  being  a  party  to  the  suit 

dreading,  may  found  such  firesumfition  of  being  the  author  of  the 

as  will  justify  the  calling  on  the  party  to  answer,  by  a  rule  to 

cause  why  an  attachment  should  not  issue,  yet  it  is  never  done» 

sad  perhaps  ought  not  to  be  done,  without  an  affidavit  of  some  fact 

tola^a  ground/or  the  motioj}.    This  in  the  case  of  a  third  personi 

tpiiteolutely  necessary ;  for  no  presumption  of  the  nature  already 

u  jmnilf  can  exist 

^  '  ^  But  the  negative  of  tlie  party  to  the  suit  depending,  qi*  of  a  third 
^  ftnatkfOn  oath,  dissolves  the  rule,  and  there  is  an  end  of  the  sum- 
aary  interposition.  This  is  2^  privilege  fieculiar  to  this  special  pro* 
tetding  :  and  not  possessed  in  the  case  of  an  indictment  by  si  grand 
Miry^  It  softens  tlie  extraordinary  remedy,  by  suffering  a  man  to 
•pea  witness  for  himself :  and  what  is  more  ;  taking  w/iat  he  says^ 
Uijf  the  ntukyand  so  far  as  respect  the  attachmenty  incontravert- 

But  if  this  power,  though  founded  on  law,  and  the  constituti<»i, 
'  should  be  deemed  contrary  to  tlie  spirit  of  liberty^  or  good  policy, 
a  clause  of  a  few  lines,  can  put  an  end  to  it :  viz.  <<  That  in  the 
case  of  consequential  contempts^  by  interference  in  a  cause  depend- 
*  iR^ftbe  proceeding  shall  be  by  indictment,  in  the  first  instance; 
and  in  no  other  way."  It  will  relieve  the  court  from  a  burden,  whick 
they  conceive  a  duty ;  and  experience  will  determhie  whether  the 
akeratioD  of  the  common  law  in  this  particular  be  an  evil  or  a 
good. 
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But  of  whftt  uie  cut  a  rogue's  oath  be  ?  He'it  not  eappoeed  to 
have  t  coDScieDce.  But  lie  can  look  to  an  indktment  for  peryuiy. 
But  aoppose  he  did  not  know,  or  at  least  tfaonk  there  waa  a  caipr 
dejien^Dg ;  and  thathe  did  not  mean  acoatempt  It  ia  not  what 
he  thought,  or  what  he  Baeant;  butwaitherea  ctf«ri^4ahnt4MRjrfaad 
Whatdidhedo? 

But  at  this  rate  you  abridge  the  liberty  qf^^ecA,  and  qf  wr^ 
^g  ;  you  make  it  dangerous  to  canvass  ^general  prinetpie  of  lalp  \ 
for  some  suit  may  be  depending  on  which  it  may  turn.    The  Bnr 
;  goes  no  such  lengths    I  am  at  liberty  to  canvass  a  general  princi- 
ple.    It  iaa  coDsidertttion  (/  the  fUtrtieuUtr  cae^  firom  which  I  >«  . 
excluded ;  or  the  api^ication  of  the  faet%  to  the  law.    The  lega&y 


ef  general  warfants  was  abundantly  canvassed,  at  the  tane  Wilkes 
wasthesidijectof  oneof  them;  and  no  exception  taken  to  the  free* 
dom  of  the  press  in  this  particular.  The  constitatiooality  of  the 
wedltion  law  of  the  United  States,  was  brought  into  view  pendbg 
indictments  under  it ;  and  no  exception.  I  am  canvasaiag  a  gcas^ 
rat  principle  at  present ;  and  there  are  impeachments  depending 
where  it  may  be  brought  into  view.  That  is  nothing ;  €sritia/Ar 
/kcte  qf  the  caee  that  will  be  ultimately  considered. 

The  courts  may  have  this  power,  and  yet  may  exemae  it  with 
fiartiality^  oftftreeeion^  and  tyranny,    Thia  wUl  render  the  eJFerei99-$ 
'  qf  any  flower  impeachable.    For  this  the  accused  must  put  thedM 
selves  upon  the  country;  or  if  clearly  and  palpably,  a  caurihavlr 
no  each  flower  at  a//,  and  yet  exercbe  it,  it  is  a  miedememtot.  For 
error  in  judgment  where  there  is  a  right  to  judge,  ia  not  iaspeadH 
able ;  but  the  exercise  of  a  power  unknown  to  the  law,  even  ^ougk 
unaccompanied  with  express  malice,  is  impeachable,  and  will  sub- 
ject to  a  r/eftrimandj  (^c.   according  to  the  cireum^tahcee*  •  The 
rights  of  the  cittxen  are  thus  secured ;    and  far  be  it  from  me  to^' 
abridge  them,  even  in  idea,  by  any  reasoning  I  may  offer. 
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NOTES 


ON  smith's  editioh  of  THK 

LAWS  OF  PENNSYLVANIA. 


BY  an  act  of  Assembly  of  28  Feb,  1810,  provision  is  made 
for  a  publication  of  the  laws,  to  be  examined  and  approved 
by  the  judges  of  the  supreme  court j  and  the  Governor  is  au- 
thorised to  appoint  some  fit  person  inter  alia  ''  to  insert  the 
notes  of  judicial  decisions.'*  To  what  must  the  examination^ 
cnui  approbation  of  the  supreme  court  be  considered  as  ex- 
tending? It  could  not  respect  type,  press<work,  or  fidelity  of 
the  publication,  compared  with  the  enrolled  acts;  or  even  the 
Hvarrangement  «of  the  laws ;  but  what  was  immediately  within 
rthe  province  of  their  judgment^  the  insertion  of  the  notes  of 
judicial  decisions.  Nor  could  this  examination  and  approbation 
be  considered  as  vouching  for  the  correctness  of  the  deci- 
sions; but,  only  at  most,  for  the  correct  statement  of  these 
decisions.  Nor  even  that  indeed,  for  no  record  is  kept  of  deci- 
sions^h\it  only  of  causes  in  which  such  decisions  are  made. 
And  this,,  without  recurring  to  the  prothonotary's  dockets, 
Was  not  in  their  power.  It  would  require  a  labour  of  years 
to  ascertain*  all  these.  But  as  to  the  reasons  of  the  decisions 
in  a  particular  case,  this  could  only  be  collected  from  the 
notes  of  judges  ;  or  others  who  had  taken  notes.  And  these 
notes  could  not  always  be  considered  as  correctly  taken, 
unless  noted  by  the  judge  himself  at  the  time  he  delivered 
his  opinion.  Nor  had  any  one  judge  the  notes  of  other 
judges  in  his  power ;  much  less,  of  those  taken  by  the  coun- 
sel at  the  bar ;  or,  by  others.  And  what  is  more,  in  the 
case  of  judges  who  had  set  on  the  bench  before  him, 
and  were  deceased,  unless  from  papers  left  behind  them, 
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which  might,  or  might  not  be  furnished,  there  t^as  no  oppor- 
tunity of  information*    The  notes  of  judges,  or  of  otheq;, 
is  private  property ;  and  even  an  act  of  assembly  could jpl^ 
enforce  the  procuring  them* 

But  an  impracticable  consequence  must  follow  if  their 
examination,  and  approbation  was  to  involve  a  consideratiq 
of  the  law  of  the  decisions.  For  that  would  requir 
them  with  the  reasons  given,  much  time,  and  be  inconsisti 
with  the  prescribed  olEcial  attendance,  and  necessary  hear- 
ing and  adjudication  of  causes  in  court* 

A  great  mischief  would  also  follow,  that  these  decisi<^^ 
should  be  sanctioned,  or  disapproved  without  arjgtmutU  in 
the  particular  point  of  law^  when  it  comes  again  to  be  consi- 
dered* For  though  the  stare  decisis  is  a  salutary  maxim; 
and  the  non  ita  refert,  may  be  taken  into  view  ;  yet  every 
party,  in  his  particular  case,  has  a  right  to  contest  his  decision! 
for  decision  is  but  the  evidence  of  law  ;  and  the  judge  himself 
has  a  right  to  depart  from  the  decision  of  others  ;  and,  evca 
.  from  his  own,  in  a  new  case.     It  cannot  therefore  be  suppos- 


ed that  the  legislature  in  imposing  the  duty  could  mean  tftij 
forestal  the  opinions  of  the  identical  judges  at  a  future  dajT 
by  such  a  revision.  They  could  mean,  only ;  and  certaiMf 
did  mean  no  more,  than  to  call  for  some  judgment  in  buik 
upon  the  work,  as  to  the  reasonable  industry,  imd  pains  be- 
stowed in  collecting  decisions.  Whether  these  were  right,  or 
wrong,  they  could  not  be  considered  as  expressing  an  opiniOD* 
Nay,  on  the  contrary,  if  decisions  in  the  individual  opmun  tf 
any  of  them  ;  or  of  the  whole  erroneous,  were  left  out,  it 
would  be  a  reason  for  refusing  their, approbatiof^  The  pub- 
lic had  it  in  view ;  and  had  a  right  to  know,  as  far  as  possi-  i 
hie  what  decisions  had  taien  place*  This  doubtlesa,  with  a 
view  to  provide  by  law  where  they  might  think  it  necessary 
to  interpose*  This,  by  acts  declaratory  of  what  they  conceiv- 
ed the  law  to  have  been,  or  explanatory  of  acts  of  thelegi«l*' 
ture,  where  the  construction  put  upon  them  by  the  couri»> 
appeared,  as  they  might  think,  to  be  erroneous :  or,  tosupply 
or  amend  where  there  appeared  to  be  a  defect  in  the  ^^ 
themselves* 
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Nevertheless,  though  on  my  part  it  was  considtred,  and 
as  it  appeals  would  seem  to  have  been  considered  by  the 
other  judges,  as  extending  to  nothing  more  than  as  I  have 
stated;  yet  I  did  not  considermy  self  as  precluded  from  giv- 
ing an  opinion,  if  I  chose  to  do  it,  on  any  decision  that  had 
been  made.  And  I  cannot  say  that  there  are  not  some  of 
kwhich  I  do  not  approve.  From  some  of  them  indeed,  I 
have  dissented  \ti  a  judicial  capacity;  and  in  m^^fif  not  \nali 
of  these  /  sttci  to  my  opinion.  But  not  in  any  case,  where 
I  think  it  wrong.  Because  I  am  more  covetous  of  the  praise 
9f  candour  in  refracting  error  ^  than  even  oj  correct  judgment^ 
in  the  first  instance. 

A  few  of  the  notes  which  I  made  in  reviewing  this  pub- 
lication, which  deserves  not  ailittle  credit,  for  its  labour  of 
industry,  and  collection  of  decisions,  I  take  the  liberty  of  sub- 
joining, here  :  they  will  be  but  few  of  which  I  shall  take  no- 
tice. These  chiefly  which  respect  the  law  of  legal  tenure  in 
Pennsylvania. 


SINCE  writing  the  above  it  occurs  to  me  to  subjoin  a 
few  obaervatioas  more  particularly  upon  the  task  enjoined 
upoti  the  judges  of  the  supreme  court,  in  examining  and  ap- 
provtng  the  edition  of  the  laws,  with  notes  tf  decisions  as 
Urescribed  by  the  act  28  Feb.  1810.  It  would  be  a  reflection 
upon  the  understanding  of  the  legislature,  and  an  jndecency 
to  suppose  far  a  moment,  that  they  could  mean  that  the  judges 
were  to  ap{>rove  of  tht  decisions  reported^  but  only  of  the  r/?- 
pc^rt  of  the  decisions.  For  it  could  not  but  be  considered 
as  much  within  the  view  of  the  legislature  to  have  erroneous 
decisions  reported  as  those  which  the  judges  might  think 
Qorrvct.  For  the  dbject  of  the  legislature  must  have  been, 
to  see  what  the  decisions  were ;  whether  erroneous  or  correct  ; 
wUfa  a  view  to  interpose,  wher;i  it  might  appear  to  them, 
^eir  own  acts  requirisd  explanation,  or  amendnnent.  Decla- 
ratory laws  settle  the  intention  of  the  legislature.     These 

decisions  so  reported  will  be  read  in  court,  but  no  greater 
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weight  wiii  be  attached  to  them^  than  their  own  intrinsic  rea-     m 
son  will  seem  to  justify*     Chief  justice  Shippen,  expressed 
the  idea  to  me  that  decisioos  merely  nisi  prius^  and  didft  ^ 
constitute-  a  great  part,  had  Setter  be  burnt  ^  because  ibcf 
might  mislead*     But  as  the  legislature  have  called  for  tkem 
they  could  not  consistent  with  duty  be  omitted^  and  the  judges 
could  not  with  delicacy  but  approve  the  reportingy  bAnii|M 
the  keeping  any  of  them  back,  would  be  contraiy  to  dot^r  V     | 
the  reporter,  and  the  giving  countenance  to  this  by  the  judges, 
would  be  a  participation  in  the  fraud.    So  far  from  appru^- 
ing  these  decisions  in  any  other  view  of  the  matter,  I  do  en- 
tirely disapprove  of  many  of  them;  in  other  words  dissesl 
from  them ;  and  especially  such  as  have  a  relation  to  the 
lands  within  the  purchase  of  1768 ;  and  those  lying  west  of 
the  Allegheny  river  under  the  act  of  3  Aprily  t792» 

In  contemplation  of  law  a  nisi  prius  decision  not  .appeal* 
ed  from  by  a  motion  for  anew  trial,  acquires  in  some  degree 
the  force  of  a  decision  of  the  court  above ;    but  it  can  oQhr 
be  in  a  degree;  for  the  court  sitting  above  is  at  a  distance; 
and  it  becomes  a  matter  of  expence  to  appeal.     In  Pc 
sylvania,  where  until  of  a  late  period,  the  court  in  bank 
in  the  city  of  Philadelphia  at  the  distaace  of  many  hundred^ 
miles  from  the  county  in  which  the  nisi  prius  trial  was,  it  was 
a  matter  of  increased  expence  to  prosecute  an  appeal ;  because 
fresh  counsel  must  be  employed  in  that  case,  the  counsel  at 
nisi  prius  not  attending,  as  they  could  not  with  any  possible 
convenience  at  such  a  distance*    And  even  the  fresh  couns^f 
that  might  be  employed  at  the  then  seat  of  government  coold 
not  always  he  well  acquainted  with  the  local  laws  of  the  in- 
terior, so  as  to  do  the  case  equal  justice  with  those  even  of  in- 
ferior talents  that  had  more  knowledge  of  the  acts  of  asaembly 
applying  to  rights  in  a  particular  quartt-r;    and  this,  from  a 
more  careful  study  of  them.    I  have  known  the  poverty  of  o 
dtfcnHanty  \n  many  cases,  to  Operate  as  a  bar  against  an  ap- 
peal ;   so  th  it  whatever  might  be  the  Effect  of  not  appealing 
from  a  x\W\  prius  decision  in  contemplation  of  law,*  it  in  fact 
anininted  to  nothlnj^,  so  far  as  respv^^ted  the  decisions  in  the 
counties  remote  frCf.r.  the  utt\n^  in  Bank* 
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:  But,  it  wss  discouraging  in  any  case  to  appeal  vrhere  two 
of  the  judges  sitting  at  nisi  prius,  left  but  two  others  in  the 

^  supreme  court  to  whom  the  appeal  could  be  made  ;  and  the 
two  sitting  at  nisi  prius,  had  in  their  turns  the  revision  of 
the  decisions  of  the  two  behind,  w6o  in  die  mean  time  were 

ton  the  circmt  elsewhere, and  thence  could  not  be  supposed 
in  fact,  whatever  it  might  be  in  contem{dation  of  law,  to 
have  a  leaning  to  support  what  the  other  two  had  done ; 
not  t^  judge  severely  *^  lest  they  themselves  should  be  judg- 
ed*"   In  a  court  so  constituted,  an  appeal  was  innockerif. 

It  wa3  an .  appeal,  I  will  not  say  from  Philip  drunk  to 
Philip  sober>  for  I  mean  no  such  reflection  i  but  it  was  al- 
most the  same  thing  as  an  appeal  yfojn  Philip  to  Philip. 

I  admit  that  during  a  period  there  was  what  was  called  a 
court  of  appeals,  not  iz^iependent  of  the  supreme  court,  but 
with  a  simul  cum  of  other  characters.  But  this  court  was 
holden  at  the  seat  of  government,  and  it  was  a  matter  of  still 
greater  expence  after  a  decision  on  die  appteal,  in  the  supreme 
court,  to  pursue  it  farther  to  a  hearing  in  the  last  resorts 
iKFhe  terms  holden  as  they  now  are  in  district^j  and  by  judges 
who  have  not  sat  at  nisi  priu9^  or  have  to  review  the  deci- 
sions of  each  other,  with  regard  to  causes  in  the  cotmties, 
15  a  great  improvement  on  the  system* 

Thus  much  I  have  thought  is  necessary  to  say,  with  re- 
gard to  the  extent  of  that  approbation  which  the  judges  of 
the  supreme  court  may  be  considered  as  having  given  to  the 
'  notes  of  decisions,  as  reported  in  pursuance  of  the  act  of  the 
legislature. 


Under  the  act  of  the  1st  Ap.  1784,  in  the  edition  of  thd 
laws  which  the  judges  were  to  examine  and  approve,  we  havo 
^  note  of  much  utility  tracing  the  history  of  land  titles  in 
Pennsylvaniiu  In  this  note  a  concise  and  clear  view  is  given 
of  the  controversy  of  Penn  with  Lord  Baltimore,  respecting 
the  boundaries  of  their  respective  grants. 
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But  I  have  overlooked,  or  there  is  not  comprehended  u»j| 
it,  an  account  of  the  controversy  of  Pcnn  with  Virginia,  j|i| 
which  dispute  the  commonwealth  succeeded  in  the  place  ;^R 
it  had  not  been  compromised  undtr  the  proprietary  govcnp  I 
ment.     The  ground  of  controversy  with  Baltimore   whos^l 
grant  was  called  Maryland,  respected  a  degree  of  latitn<k|j 
of  which  tinder  the  agreement  with  Penn  half  a  degrw  ^| 
given  up ;  but  the  Maryland  boundary  running  west,  ternm 
natcd  before  the  extent  of  five  degrees  of  longitude  to  whici 
Penn  was  entitled  to  go.     He  had  a  right  therefore  to  run 
south  at  the'extremity  of  the  Maryland  boundary,  a  degree. 
Then  a  line  due  west  to  the  extremity  of  the  fifth  degree  of 
longitude  from  the  river  Delaware.     There  was  therefore  m 
dispute  with  Virginia,  a  degree  of  latitude,  for  the  distance 
of  23  miles  due  west,  after  passing  the  charter  boundary  of 
Maryland. 

But  independent  of  this,  Pennsylvania  claimed  a  line 
north  parallel  with  the  Delaware,  but  not  according  to  the 
curves  of  that  river.    Virginia  claimed  according  to  the  j 
curves,   the  sinuosities  of  which  river  would  throw  consifl 
dcrablc  bays  in  many  parts  into  Virginia.     Office  rights  h4-, 
been  issued  both  from  Virginia  and  Pennsylvania,  and  had 
been  laid  upon  this  ground,  that  according  to  the  claims  of 
each  respectively,  settlements  also  had  been  made  under  the 
laws^  or  usages  of  both. 

By  an  act  of  first  April,  1784,  an  agreement  previousljj^ 
made,  containing  a  compromise  of  the  respective  claims,  iar 
ratified  and  confirmed  by  the  state  of  Pennsylvania,  viz. 
"that  the  line  commonly  called  Mason  and  Dixon's,  be  ex-    ^ 
tended  due  west  five  degrees    longitude,   to  be  computed    ^ 
from  the  river  Delaware,  for  the  southern  boundary  of  Penn- 
sylvania, and  that  a  meridian  drawn  from  the  western  extrc-^ 
mity  thereof  to  the  northern  limits  of  the  said  states  respec- 
tively, be  the  western  boundary  of  Pennsylvania,  for  ever, 
on  condition  that  the  private  property  and  rights  of  aU  per- 
sons acquired  under,  founded  on,  or  recognized  by,  the  laws 
of  either  country  previous  to  the  date  hereof,  be  saved  and 
confirmed  to  them,  although  Uiey  should  be  found  to  faD 


Digitized 


by  Google 


Law  MlBCELLANIXfl.  ^    ^  •      95J 

Witlun  the  other,  and  that  in  the  decisiqD  et  disputes  there- 
on, preference  shall  be  given  to  the  elder  or  prior  right,  which- 
(ever  of  the  said  states  the  same  shall  have  been  acquired  un- 
der, such  persons  paying  if  ithin  whose  boundary  their  lands 
shall  be  included^  the  same  purchase,  or  consideration  mo- 
^  ney  which  would  have  been  due  from  the  state  under  which 
\j^y  claimed  tly  rights."    Such  afe  the  material  conditions 
of  the  agreement,  and  ratification.     It  will  be  seen  from  th« 
annexed  diagram  what  was  the  nature  of,  the  dispute,  and 
tiie  term  of  the  compromise  as  it  respects  boundary.' 
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a^-^a.  Line  due  north— of  compromise^ 
a ....  0.  Boundary  claimed  by  Pennsylvania. 
0  0  0.  Curves  originally  claimed  by  Virginia. 
aa  €,  Mason's  and  Dixon's  line. 
aavv.  Ceded  to  Virginia  under  agreement. 
tec.  River  Delaware. 
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L       iTie  2ig  zag  of  a  western  boundary,  parallel  with  the  me- 
r  adders  of  die  Delaware  on  the  east,  would  have  been  difil- 
■enh|  or  impossible  to  ascertain,  with  mathematical  exactness. 
'  The  curve  consisting  of  irregular  arches  reducible  to  no  seg- 
ment df  the  sphere,  could  *with  no  convenience^  at  least,  be 
.  traced  upon  the  ground  in  ascertaining  the  western  bounda* 
ufe  What  would  justify  the  taking  the  chord  of  an  irregular 
sra,  would  warrant  that  fqr  which  Pennsylvania  contended, 
t&e  taking  the  chord  of  the  whole  curved  line  of  the  Delaware, 
oonaecting  the  two  extreme  points  of  the  north  and  south 
loD^tude.     That   is,   from  the  Delaware  at  the  place  of 
begmning  on  the  south  running  five  degrees  in  longitude, 
and  from    the    place  of  beginning  on  the  north  running 
r  Ae  same  distance  from  the  Delaware,  and  connecting  their 
terminations  with  a  right  line.     This  would  seem  by  far  the 
Bost  Kkely  to  have  been  intended  in  the  grant  of  the  charter 
toPenn.     It  is  totally  improbable. that  any  thing  else  could 
have  been  in  contemplation  in  designating  the  extent,  because 
Ae  carrying  it  into  effect  by  measurement,  would  have  been 
^ppracticable.     The  court  of  justice  would  have  put  a  con- 
junction on  a  writing  which  would  have  led  to  such  incon- 
venience, because  it  would  have  been  unreasonable,  if  not 
dbsurd*     The  claim  of  Virginia  would  therefore  appear  to 
aie  not  to  have  been  well  founded.     This  independent  of  the 
pinciple  of  law,  that  every  thing  is  to  be  taken  most  strong- 

i against  the  grantor.  And  the  whole  oj  the  sotlj  both  of  Vir- 
na  and  Pennsylvania,  was  in  the  king  of  England  when  he 
gtanted  the  charter  to  Penn.     So  that  this  principle  applied, 

Ittd  bound  Virginia  as  to  the  right  of  soil  at  least,  if  it  did 
not  as  to  Jurisdiction^ 
By  the  compromise  Pennsylvania  obtained  the  jurisdic- 
tion, or  rather  the  claim  of  Virginia  was  withdrawn  so  far 
IS  respected  this.  She  quieted  her  possession,  and  title  also  so 
br  as  respected  the  state  of  Virginia,  but  subject  to  rights 
9f  indivtditab  who  claimed  under  Virginia.  Thescf  if  prior  to 
Pennsylvania  titles,  must  come  in.  It  was  then  in  fact  ced- 
ing the  rights  of  individuals  under  Pennsylvania ;  or  rather 
taking  them  away ;  for  the  courts  of  justice  bound  by  the. 
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law  ratifying  the  agreement,  sustained  ejectments  under  ^" 
ginia  claims  where  they  were  prior.  General  Wastungtca^ 
after  the  peace  of  1783,  instituted  ejectments,  and  s'ucceeoed 
in  recovering  und^r  a  prior  Virginia  claim,  a  large  tract  of 
country  containing  a  number  of  setded  plantations  whidi 
had  been  defended  and  cultivated  during  the  Indian  depre^ 
dations  upon  that  quarter,  at  the  expence  of  life,  in  many  % 
stances.  It  was  sufficiently  distressing  to  be  obliged  to  lea^ 
their  cultivated  fields,  meadows,  orchards,  and  buildiDgs. 
The  general  did  not  offer  to  make  compensation  for  these. 
Nor  in  strict  law,  was  he  bound  to  do  so*  He  could  not  be 
considered  as  under  more  than  an  imperfect  obligation.  It  is 
possible  he  might  have  thought  of  this,  had  he  not  taken  it 
for  granted,  as  he  had  a  right  to  do,  that  the  state  of  Penn- 
sylvania who  had  taken  away  the  property  from  the  setdera^ 
by  ceding  to  Virginia,  would  have  provided  a  compensation.^ 
This  by  strict  law  th^  state  was  bound  to  do.  For  though 
the  ceding  the  jurisdiction  is  at  all  times  a  right  of  the  so-' 
ciety;  yet  the  exercise  of  the  dominium  eminens^  could  not^ 
under  the  constitution  of  1776,  or  under  the  present,  be  jus- 
tifiable without  providing  a  compensation.  This  was  th< 
case  some  years  afterwards  in  the  adjustment  of  the  Wyo* 
ming  controversy,  with  Connecticut.  But  nothing  of  this 
was  heard  of  with  regard  to  lands  taken  away  by  the  Virginia 
claims  in  this  disputed  territory.  And  at  this  late  period, 
it  is  not  probable  that  we  shall  hear  more  of  it.  It  remains 
now,  not  a  matter  of  legal  discussion,  but  of  history* 


^  Whether  a  sale  of  defendant's  lands,  under  a  younger  judg- 
<«  mcnt,  affects  the  lien  of  an  ^idcr  Kfltie,  remains  undecided,*'  I 
Smith.  68,  referring  to  a  dictum  of  Judge  Yates,  2  Bin.  318. 

.  I  am  not  able  to  name  the  case,  nor  can  I  say  with  cer- 
tainty that  it  became  necessary  to  decide  the  case  e^resslj 
on  this  point,  and  that  the  opinion  expressed  was  not  adicT 
twn  of  the  court,  and  what  might  be  called  in  strictues^^  ei- 
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.trs^judicial.  But  this  I  well  recollect  that  C.  J.  Shippen, 
Ye$tes;  Smith  and  myself  on  the  bench,  it  was  expressed, 
Yeates,  as  I  understood  it,  of  a  contrary  way  of  thinking, 
that  the  sale  of  a  defendant's  lands  under  a  younger  judgment, 
could  not  affect  the  lien  of  an  older  one*  It  might  have  been 
perhaps  the  case  of  a  mortgage  that  brought  the  principle 
iato  view.  But  if  it  had  never  been  decided,  can  there  be 
any  doubt  about  it  ? 

A  gives  a  pledge  to  B ;  say  a  piece  of  plate.  Can  A  sell- 
ing that  pledge,  give  the  purchaser  a  right  to  take  it,  or  do 
more  than  put  him  in  his  place  and  enable  him  to  take  it 
paying  B?  What  has  B  to  do  with  A  selling  the  pledge,  or 
C  purchasing  it  ?  It  cannot  change  his  interest  in  the  thing 
pledged.  The  money  advanced  still  remains  due  upon  it. 
Will  it  avail  the  purchaser  C  to  say  the  pledge  was  sold  to 
me  for  so  much^  and  I  will  pay  you  that  ?  Might  not  B  say, 
I  will  have  the  whole  of  the  money  advanced  upon  it,  or  my 
interest  in  the  pledge  must  remainm 

If  a  judgment  is  alien,  must  not  the  land  Rened^  or  tied^ 
jj^main  bound  until  the  debt  for  which  it  is  bound  be  dis- 
charged ?  Can  it  make  any  difference  whether  it  is  land  that 
is  pledged,  or  a  chattel  f  I  cannot  comprehend  how  the  idea 
could  have  arisen,  that  it  makes  any  difference.  If  land  is 
pledged  under  a  mortgage,  that  mortgage  must  be  satisfied, 
before  any  other  can  come  in.  What  is  it  to  the  first  mort^ 
gagee^  whether  the  land  is  sold  under  a  second  mortgage  or, 
what  it  may  be  sold  for  under  a  second  mortgage  ?  He  is  safe, 
and  his  mortgage  must  be  paid  off,  before  the  purchaser  un- 
der a  second  mortgage  can  take  it  freed  from  the  encum- 
brance. What  is  the  difference  between  a  mortgage,  which 
is  a  specific  lien  upon  one  or  more  tracts^  and  a  judgment^ 
which  is  a  general  lien,  mA  binds  what  lands  the  debtor  has 
at  the  time  of  the  judgment*  I  do  not  enter  into  the  ques- 
tion why  it  may  not  bind  lands  after  purchased  by  the  debtor* 
But  it  is  not  questioned  but  that  it  will  bind  all  the  lands  he 
has  at  the  time.  It  binds  as  perfectly  as  in  the  case  of  a  mort- 
'gage  of  a  single  tract.  The  only  difference  is  in  the  manner 
ulift^rtch^ture^  and  the  proceeding  to  a  sale*     I  tliink  it  prqa 

Digitized  by  CjOOQIC 


260  Law  Miscellanies. 

liable  the  case  decided  in  the  supreme  court  was  that  of  a 
mortgage;  but  it  decides  the  principle;  and  if  land  sold 
under  a  second  mortgage^  for  less  than  the  mortgage  monej 
on  the  first,  could  not  affect  the  right  of  the  first  to  have  it 
sold  again,  how  should  the  sale  under  a  younger  or  second 
judgment  affect?  It  may  have  been  the  case  of  a  mortgage 
that  was  decided  in  the  supreme  court,  but  the  principle 
went  the  whole  length ;  and  the  ca^  of  a  sale  under  a  younger 
judgment,  could  not  but  be  spoken  of,  and  considered  the  same. 
Who  ever  heard  of  a  sale  under  a  younger  mortgage,  cut- 
ting out  the  lien  of  a  prior?  Ther6  must  have  been  eomethiagf 
special  in  the  circumstances  of  the  case,  that  could  haverais* 
ed  the  question,  or  brought  it  before  the  court.       « 

.  The  purchaser  at  sheriff's  sale  takes  it  cum  onere  of  everf^ 
encumbrance  by  the  debtor  prior  to  the  date  of  the  judgtneni 
on  which  the  sale  is  made.  It  is  his  business  to  look  into 
every  encumbrance,  and  the  sheriff  who  is  the  mere  agentof  ' 
the  law  in  selling  has  nothing  to  do  with  the  encumbrances. 
It  is' the  business  of  the  purchaser  to  examine  into  this,aiu/ 
to  bid  no  more  than  he  thinks  proper  to  give^  taking  the  enam*' 
hrance  into  view*  He  obeys  the  exigence  of  his  writ  and 
sells,  and  out  of  what  money  comes  to  his  hands  he  pay-off 
the  judgment  under  which  the  land  is  sold  if  so  much  is 
obtained,  and  the  surplus  to  the  debtor  as  directed  by  the 
act  of  assembly  in  the  case  of  chattels*  As  to  the  notioo  of 
the  sheriff  being  liable  to  see  how  the  purchase  is  applied,  he 
has  nothing  to  do  with  it. 

Am  I  bound  who  am  a  judgm^it  creditor,  to  do  in<^ 
thsui  to  watch  my  own  lien,  and  the  sale  under  it,  if  I  choose 
to  have  a  sale  made  ?  I  aqi  not  bound  to  attend  the  sale  un- 
der a  younger  judgment,  or  to  see  what  it  will  brings  as  I 
cannot  be  afl^cted  by  it.  It  is  thft  younger  creditor  to  at- 
tend to  this,  knowing  that  his  judgment  cannot  come  in  tui- 
til  the.  other  is  satisfied.  If  the  money  bid  will  not  amoooC 
to  what  will  discharge  the  prior  judgment,  or  will  amount 
to  no  more,  he  gets  nothing.  Unless  the  land  is  of  sufEcient 
value  to  answer  prior  encumbrances,  the  purchaser  loses  by 
IP  much.    This  is  a  doctrine  ^hich  younger  judgment  crC'* 
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ditors,  or  purchasers  at  sheriff's  sale,  may  not  relish,  but 
the  injustice  and  inconvenience  of  having  the  law  otherwise 
itfiderstood  must  be  manifest.  A  judgment  creditor  at 
ti  {^stance  may  have  hia  lien  taken  from  him^  if  a  sale  under  a 
younger  judgment^  could  dissolve  it* 

It  will  be  said,  what  is  a  younger  judgment  creditor  to 
do  if  the  older  is  not  pressed  to  a  sale  i  must  he  lie  by  until 
the  older  presses  ?  not  at  all*  If  he  thinks  that  the  land 
win  bring  more  than  the  older  judgment,  he  can  proceed 
upon  the  younger,  and  purchase  himself;  or  some  one  else 
purchasing,  pay  off  the  older  judgment,  which  he  will  then 
have  a  right  to  do.  For  he  succeeds  to  the  place  of  the 
debtor ^^gakinst  whom  the  judgment  was.  The  same  iii  the 
^case  of  a  mortgage.  He  has  then  the  equity  of  redemption 
^in  him,  and  has  a  right  to  pay  off  the  first  mortgage,  and 
bold  the  land  discharged  of  the  mortgage.  The  whole  error 
lies  in  the  not  considering  as  it  ought  to  be  that  a  sale  by 
the  law  is  a  sale  by  the  debtor  himself:  and  he  can  make 
tide  only  of  what  interest  remains  in  him ;  and  this  is  what 
interest  remains  after  paying  off  all  encumbrances  prior. 

The  case  of  a  mortgage  is  precisely  the  same  with  that  of  a 
judgment  creditor  except  as  to  the  necessity  of  holding  an 
h^uisition  to  condemn  the  lands;  and  the  kind  of  writ,  the 
leYari  facias  which  by  the  act  of  assembly  is  directed  to 
issue*  The  point  therefore  having  been  decided  in  the  su- 
preme court,  in  the  case  of  a  mortgage,  did  decide  the  prin- 
ciple t)iAt  a  sale  under  a  younger  judgment^  could  not  affed 
the  km  of  an  older  one. 
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'  3  Smith's  Laws,  127. 

Plumste^d^s  lessee  v.  Rudibach,  Westmoreland. 
The  defendant  offered  to  prove  that  his  father,  Christ(i-* 
pher   Rudibach,  settled   on  these  lands  before  the  Indian  , 
piMSehase,  in  consequence  of  a  military  permit  from  Colonel 
3oquet  which  he  alleged  was  lost  by  the  casualty  of  office ; 
but  that  his  uninterrupted  possession  since  his  death  would 
be  presumptive  evidence  thereof,  and  that  he  had  made  con« 
siderable  improvements  thereon.     Defendant  had  obtained  a- 
warrant  for  the  land,  December,  1784. 

The  evidence  was  excepted  to  and  overruled* 
I  disaprove  both  of  the  decision  and  the  reasons  9f  the 
court* 

Lessee  of  Sherer  v.  Mc*Farland,  Westmoreland* 
I  disapprove  of  this  decision  and  the  reasons. 
Drinker^s  lessee  v.  Hunter :  Northumberland  ;  I  disap- 
prove. 

Buchannan^s  lessee  v.  Mc'Clure  :  Northumberland,  1808. 
My  dissent  appears,  1  Bin*  385*  And  totis  viribus,  I  con* 
tinue  of  the  same  mind* 

Benoni  Dawson  v.  William  Laughlin ;  2  Smith,  207. 
A  recovery  cannot  be  had  on  a  mere  settkment  without  a 
survey*     I  say  it  can  :  shall  not  one  regain  by  law,  the  pos- 
session of  his  house  or  improved  ground,  without  a  survey  ? 
Lessee  of  Samuel  Ewalt  v.  Martha  Highlands ;  Allegha- 
ny.    2  Smithes  Laws,  208* 

I  was  of  counsel  in  this  case  for  Ewalt,  and  I  am  con- 
strained to  say  the  report  of  the  facts  is  not  correct*  And 
here  I  take  the  liberty  of  observing  that  no  report  of  any 
judge  can  import  absolute  verity.  It  is  not  3.  record^  though 
I  have  heard  a  judge  affect  to  call  it  so.  What  a  judge 
notes  upon  his  paper,  is  not  read  to  the  counsel  in  the  causCf 
They  have  no  opportunity  of  taking,  nor  have  any  right,  to 
take  exception  to  the  statement  at  the  time.  It  is  a  matter 
with  the  judge  hin>self  and  is  his  own  memorandum,  with 
which  a  party  in  the  cause  has  nothing  to  do.  The  report  in 
the  case  of  the  lessee  was  defeclivey  and  it  is  erroneous  in 
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i,^thftt  the  nonsuit  would  appear  to  have  been  suffered  on  the 

B^erits,  where,  in  consequence  of  a  conveyance  being  over*- 

Tilled,  as  not  competent  to  be  given  in  evidenc^^  and  this  on 

a^mchnical  objection,  the  date  of  it  being  after  the  demise 

t^d  in  the  declaration*     Tet  it  was  under  the  idea  that  a 

Bonsait  was  suffered   on  the  merits,  that  it  went  before  the 

board  of  property,  and  this  from  the  report  of  the  judge.     It 

was  a  rule  with   the  board  that  on  a  verdict,  or  nonsuit, 

the  granting  a  patent  should  depend*     And  on  this  principle 

the  heirs  of  Highland  obtained  the  patent  which  though  not 

conclusive,  has  always  such  weight,  on  a  settlement  right, 

that  it  becomes  up  hill  to  contend  against  it  in  a  court  of 

law. 

,       Leisee  of  Robert  Morris  v.  William  Neighman,  17/9. 

t      This  involved  sonte  principles  under  the  act  of  3  April^ 

1792.     1 ;  whether,  a  warrantee  forfeits  his  right  under  the 

,  warrant  by  not  making  a  settlement  on  the  lands  within 

two  years. 

2;  Whether,  if  a  forfeiture  be  incurred,  the  defendant 
might  not  enter,  and  the  condition  being  broken,  take  advan- 
tage thereof* 

As  to  the  necessity  of  making  a  settlement  within  two 
yehrs,  there  was  an  exception  in  the  act;  "the  being  by 
force  of  arms  of  the  enemies  of  the  United  States  prevented 
fix)m  making  such  actual  settlement.  Sec." 

An  Indian  war  did  prevent  until  a  certain  period.  What 
was  that  period  t  The  court  say  the  war  continued  in  fact 
until  the  treaty  was  concluded  by  General  Wayne ;  and  un- 
til that  treaty  was  ratified  by  the  president  and  senate  of 
the  United  States.  I  would  query,  did  not  the  treaty  put 
t]^  end  to  hostilities  in  fact ;  and  as  to  ratification  it  must 
\t  considered  as  relating  to  that  peace  established. 

But  on  the  2d  point ;  the  court  lay  it  down,  that  no  in- 
dividual can  take  advantage  of  the  breach  of  the  condition 
"  unless  through  the  instrumentality  of  the  state  by  granting 
aew  warrants  in  a  specified  form." 

•    It  was  contended  and  might  be  made  a  question  on  the 
other  side,   whether  the  act  of  the  legislature  itself  did  not 
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provide,  that  advantage  should  be  taken  of  the  forfeittire,  in 
a  different  manner,  viz*  by  the  entry  of  an  individual^  without 
a  warrant*  ^^  It  shall  be  lawful  to  and  lor  this  commmi-  < 
wealth  to  issue  new  warrants  t<i(  other  actual  settlers  fbrdA' 
said  lands."  Must  not  applicants  have  actually  settled  before 
the  warrant  could  issue  I  If  so,  an  entry  for  the  condition^ 
broken  is  allowable. 

Hazard  v.  Lowry*  A  note  is  added  by  the  editor,  page 
314.  "This  judgment"  says  he  **fuUy  confirms  -the  doc* 
trine  of  Morris  v.  Neighman,  and  the  point  is  setded."  On 
the  contrary  it  did  not  touch  the  all-sweeping  doctrine  in 
Morris  v.  Neighman,  viz.  "  that  an  entry  could  not  be  made 
Without  a  vacating  warrantJ*"*  The  person  entering  conid 
see  the  tract  vacdnt^  and  that  it  had  remained  wtcant  for^ 
more  than  two  years  since  the  pacification  by  the  treaty  ofi 
General  Wayne;  but  how  could  he  tell,  or  the  commonweiddi 
ascertain  the  warrant  it  had  been  surveyed  under.  ^ 

It  was  impossible  to  ascertain  it,  where  the  descriptioo  in 
applications,  refer  to  some  leading  warranty  as  it  is  called, 
and  it  could  only  be  by  measuring  over  again,  the  whole 
country  that  it  could  be  known  what  warrant  would  take  a 
particular  tract.  The  idea  of  a  vacating  warrant  never 
ought  to  have  come  into  the  mind,  in  such  a  case.  Nor  At 
idea  of  not  having  a  right  of  entry  without  a  warrant.  It  is 
contrary  to  the  policy,  and  express  words  of  the  act.  The 
point  is  not  settled,  and  I  take  it  never  will  be  in  that  way* 

Attorney  General  v.  grantees  under  the  act  of  3d  April, 
1792. 


2  Smith's  Laws,  105. 

"  His  religious  principles*'  says  the  editor,  speaking  of 
William  Penn,  the  grantee  of  the  charter  under  Charles,  II. 
"  did  not  permit  him  to  wrest  the  soil  of  Pennsylvania,  by 
force  from  the  people  to  whom  God  and  nature  gave  itJ^  Wliae 
is  the  evidence  of  God,  or  nature  having  given  it,  save  the 
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drcoffistance  of  possession ;  or  the  being  fmindupM  iu 
God  and  nature  have?  given  the  whole  earth  to  man  as  a  com- 
jBheritsuice.     But  the  right  to  a  particular  part  can  be 
than  his  proportion.t>f  the  soil  to  the  individual. 
This,  taking  into  view  quantity  and  quality.     Power  may 
cttgross  more,  but  it  is  incorrect  in  that  case   to  resolve  it 
into  right.     It  is  the  common  cant^  that  the  natives  had  an 
exclusive  title,  under  the  law  of  nature  to  this  continent ; 
but  it  cannot  bear  the  test  of  an  investigation.    They  had* 
A  rig^t  only  to  so  much  of  it  as  was  their   proportion  of 
the- whole  earth.    This  is  taking  up  the  matter  on  the  strict 
prindpleof  natural  right.     Upon  this  principle,  can  it  be 
aaid,  that  a  few  scattered  tribes  could  claim  the  whole  of 
4ps  comlnent.    So  soon  as  discovered,  the  nations  of  Eu- 
rope had  a  right  to  enter  upon  it,  the  share  being  too  much 
which   they   occupied   in   proportion    to  their  population* 
3at  I  do  not  question  the  expediency  of  obtaining  by  fair 
means,  and  even  by  purchase,  the  possession  of   a   part. 
This  was  advisable ;  as  an  individual  may  buy  his  own  to 
avoid  a  law  suit;  or  g^ve -something  in  consideration  of  qui- 
edagadaim.     It  may  be  said  that  considering  their  mode 
of  life,  hunting,  a  larger  tract  was  necessary  to  an  individu- 
al savage,  than  to  a  civilized  man  living  by  the  cultivation  of 
the  scriL     What  have  we  to  do  with  mode  of  life  where 
right  is  in  question  ?    My  ideas  on  this  head  were  expressed 
some  years  ago,  in  a  treatise  on  the  Indian  right  of  soil. 

On  what  is  it  founded  ?  Having  had  a  foot  first  on  the  continent  ? 
Then  one  Indian  might  claim  the  whole :  spend  his  winter  in  the  tor- 
rid zone— his  summer  in  one  or  other  of  the  frigid,  and  spring  and 
fidl  in  the  temperate.  That  would  be  unreasonable.  Will  two  Indi- 
ans have  this  right  ?  There  must  be  more  than  that.  Two  tribes  I 
It  would  be  too  much  to  take  up  the  whole  continent  with  two 
tribes.  How  many  must  there  be  to  give  the  right  ?  Just  as  many 
as  there  are.  If  there  was  one  less,  would  they  have  the  right  ? 
Yes.  Two  less  ?  Yes.  How  many  might  there  be  less,  and  the 
right  exist  ?  1  cannot  tell-^-nor  no  one  else.  There  nlust'  be  some 
fixed  principles  on  which  all  right  depends.  Under  the  great 
law  of  nature,  it  is  a  right  to  as  much  as  is  necessary  for  our  siib- 

Ll 
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shtetice.    By  pasturage  or  hubttng?    No;  bf  sgrictiltlire.    Be« 
cau^e  ih  this  ipv^jr  of  life  inost  can  stibsist  at  the  dame  time. 

Bdt  m6ti  by  the  nramcipal  taws  of  sdcltty  hold  mttte'  thUftf 
equal  quantity.  What  has  thia  to  do  wkhthe  gsead  out-viiM|if 
natural  law,  which  gives  the  earth  to  man  in  domiDoil.  The  nuitf- 
C4;>al  law  binds  as  citizens }  the  law  of  nations  as  societies;  bultbo 
law  of  nature  as  men.  Say,  as  the  number  of  inhabitants  upon  the 
earth  is  to  its  extent,  so  tlie  right  of  each  individual  to  his  share, 
(xod  gives  a  man  no  more  when  he  dies  than  space  to  lie  down 
upon,  and  how,  more  in  life  than  to  enjoy  reasonably  ?  Let  the  ap- 
peal be  made  to  him.  Great  spirit ;  says  the  Indian,  here  is  a 
white  man  that  wants  some  of  my  land.  How  much  have  yoa  I 
Teh  miles  square.  iThe  tenth  of  that  may  setrt.  To  hunt  upon! 
^d ;  but  to  pktnt  com,  raise  hogs,  and  live  Hke  a  maft.  Bm  M 
not  you  give  me  all  thia  ?  I  have  given  none  of  you^  ttMM  tlMl 
aiiother.  ThAt%  is  the  earth,  and  the  divi<&ig  of  a  aea  or  arinr 
maftea  no  partition.  It  is  true,  I  do  not  x>0rmit  the  inhaJHtaflla  d 
Jt^er  or  other  planets  to  come  down  to  your  earth,  but  faavfcpla* 
ced  a  law  of  nature  to  hinder  it :  but  on  the  same  planet)  I  kiwv 
iiothingof  what  is  called  tlie  right  of  the  natives,  beyond  at  moat 
a  right  of  preference  to  chuse  their  ground,  or  to  hold  that  which 
they  already  cultivate. 

Nevertheless,  as  has  been  said,  it  was  tiot  itiespedient  tx) 
purchase,  more  especially  as  the  wild  Msin,  or  savagt  most 
be  considered  as  having  some  right  within  Ae  etteat  c«d«f, 
that  is  to  his  proportion  as  an  individual  of  the  hilitiali  rtce 
in  comnton  with  the  civilized,  and  those  living  iltore  hn- 
mano,  and  not  in  the  manner  of  beasts.  But  in  these  pv* 
chases^  the  utmost  fair  dealing  ought  to  have  been  observed  j 
which  Wftfi  not  always  the  case.  As  for  instance  in  the  tafic 
ef  what  is  called  the  walAing  purchase^  of  which  the  h' 
dians  complained^  as  having  had  an  adtantage  tokea  ^ 
them.  Tile  ^inck  step  is  dietinguished  in  military  Ux^ 
from  the  sloth;  and  oft  a  wager  taken  on  to  wtillr  ft^m 
York  to  Loridon,  ih  a  given  time,  the  bet  is  not  consi*'?^ 
fairly  won  where  the  pedestrian  runs  indteAd  of  walks ;  vtA^ 
would  not  seem  to  have  been  according  to  the  uftderStandiDj 
of  the  contract,  to  take  the  chord oi  the  arch  on  the  Delaware, 
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mMtemi  •£  the  curves*  This  ^ould  not  but  have  prpdiie^  great- 
er h^art-fcurntng  tii  the  eimple  mind,  than  «vep  n  elaiai  pf 
yi^bt  ^laitdy  made  ^iid  asserted.  I  refer  to  ivh»t  {nraa  <caU- 
^  thii  walking  furehaae  spoken  of,  2  Smith,  ^ge  11^ 

The  case  of  the  Attorney  General  v.  the  ^^nteee,  under 
the  act  of  April,  1793,  has  been  reported,  4  Dal.  937,  and 
iJiia   has  been  read  in  court  i  or  referred  to  as  contbming 
die  construction  of  tW  court  pn  the  a^t  in  question^     As 
this  report  carries  wUh  it  the  appearance  of  a  concumeHce 
of  the  other  judges  on  tfue  bieneh^  in  the  sentifls«iit)s  deliver- 
ed b|r  die  presiding  judfpe,  (Y«tes)  it  be«:oipes  proper  for  oie 
U>  hwire  it  known  that  I  did  not  concur  ip  that  constnKtiao 
%I9  to  some  partioidara,  4ad  I  did  nia*k«  it  kfiown  to  the  pre- 
•idieg  jiadfe  himself  at  the  time,  aiKl  did  take  it,  ^m.  He 
made  it  k»ovm  in  delivering  his  charge  to  the  jury,  diiit  m 
aome  things,  he  delivered  his  own  opkiiofi  only;  or  jat  least 
did  not  deliver  mine*    for  admitting  thfA  I  did  concur  mth 
ham  in  the  seattments  necessarily  arising  on  the  point  in  issue, 
jret  not  as  to  some,  or  at  Uaat  to  one  sentimest,  incidentally 
itttrodiftced.    For,  by  a  reference  to  the  ease  of  Morris  v. 
Neighman,  the  effect  of  the  waivai^t,  as  voidable  by  sn  entry 
vaahottt  warrant,  would  aeoas  to  be  i^trodttood  c  undiihe  doc* 
tnMt  iB  one  point  <xf  che  decision  in  Morris  v.  JN^etghautt, 
by  ia^d&cation  saneuoned ;  viz,  tl^  «  right  of  entry  is  n$t 
gioento  the  Mtttler  on  the  non^i^mpltume  vnth  ifm  cmiditUn 
fff.uttkment  hy  the  t»&rrfmUei,    To  this  doctrine  I  could  not 
,  subscribe  I  jar  im  entry  appeared  to  me  to  be  given  by  the 
atron|^at  implicaition;  and  that  the  w^airant  was  voidable, 
ftquaily  by  the  entry  of  the  settler,  as  by  Hie  jbcw  xuatrant  of 
Ae  commooweakh.     For  in  the  laagttage  of  the  presiding 
judge  himsetf^'  the  lands  becoming  forfeited  by  the  omission 
of  cortain  .acts  enjoined  on  the  warrant  holders,  they  became 
wetted  is  the  rvtole  My  of  the  citizens^  as  the  property  of  the 
mmmomweaUL^^ubjecf  to  the  ditpoaition  of  the  lands^^    Now 
if  ihey  become  vested  in  the  citizens  must  they  not  be  in  as 
«f  djieir  former  eatitfe,  and  to  the  disposition  of  what  law 
,    OBidd  4iis  estale  be  subject,  but  of  that  law  already  provided  :: 
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and  if  an  entry  under  that  law  was  given  without  wsrraac, 
on  the  lands  as  before  in  the  conitnonwealth,  why  not  now^ 
I  will  admit  that  the  condition  of  the  grant  by  warrmt 
under  the  act  of  April  2,  1792,  is  not  a  condition  precedefU, 
but  that  the  grantee  in  the  warrant  has  estate  in  fee  simpk 
by  virtue  of  the  grant.     But  I  take  it  that  by  necessary  im- 
plication, it  is  a  conditional  limitation  /  the  effect  of  whidi 
must  be,  that  on  the  non-fulfilment  of  the  condition,  an  entry 
is  given  to  him  fof  whom  the  grantor  \ias  provided ;  and 
firom  the  express  words  of  the  act,  would  it  not  seem  tliat 
the  state  (the  grantor)  has  provided  for  the  entry  of  an  actual 
settler  on  the  non-compliance  with  the  condition  of  setdemeni 
on  the  part  of  the  warrantee.    ^^  In  default  of  such  ^ctual 
settlement  and  residence,  it  shall  be  lawful  to,  and  for  tUs' 
commonwealth  to  issue  new  warrants  to  other  actual  settlers 
for  the  said  lands."     And  ^*  if  words  of  condition  be  used 
on  the  creation  of  an  estate,  and  on  breach  of  the  condition, 
the  e;9tate  be  limited  over  to  a  third  person,  and  does  not 
immediately  revert  to  the  grantor,  or  his  representatives,  as 
if  an  estate  be  granted  by  A  to  B,  on  condition  that  within 
two  years,  B  intermarry  with  C,  and  on  failure  thereof  then 
to  D,  and  his  heirs ;  this  the  law  construes  to  be  a  limita- 
tion and  not  a  condition."    2  Black.  155.     Now  it  wonld 
seem  to  me  that  granting   new  warrants  to  other  actual  set- 
tiers  is  a  provision  in  favour  of  such  citizens  of  the  com- 
monwealth as  might  be  disposed  to  appropriate  by  setde* 
ment.     For  it  is  as  much  as  to  say,  the  condition  not  being 
complied  with,  a  right  of  entry  is  given  to  others  who  upoa 
settlement  and  residence  shall  be  entitled  to  warrants.    It 
might  be  some  question  whether  warrants  could  issue  to 
other  than  persons  actually  settled.     For  as  the  object  of 
the  state  had  been  defeated  by  the  first  grantees,  in  a  prin- 
cipal part  of  the  object  of  the  law,  the  setding  the  countiT» 
it  would  be  reasonable  that  it  should  provide  against  a  like 
non-compliance,  a  second  time  by  granting  only  to  such  »s 
had  actually  settled.     But  be  this  as  it  may,  it  would  appear 
to  be  against  the  policy  of  the  law  to  suspend  the  right  of  ^ 
entry  until  it  could  be  ascertained  by  an  inquisition  of  ias*** 
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of  office,  that  die  condition  had  not  been  complied  with : 
more  especially  when  from  the  difficulty  of  ascertaining  the  ' 
precise  spot  pn  which  the  survey  was  made  under  z partial^ 
iixr  ruarrant^  it  must  be  a  work  of  time  to  point  it  out,  and 
ground  an  application  for  a/iew  warrant.     But  sanction  the 
entry,  and  in  the  mean  time  the  settlement  goes  on,  and  when 
the  warrantee  comes  forward  with  his  warrant,  if  he  ever 
does,  his  own  shewing  will  point  it  out*     But  let  it  be  con* 
sidered  and  which  perhaps  it  ought  to  l^e,  nn  estate  defeasi* 
ble  on  a  condition  stdfaequent;  and  applying  the  law,  that  in 
such  case,  a  stranger  could  not  take  advantage  of  the  condi- 
tion broken,  the  estate  being  voidable,  and  not  void.    2  Coke 
]l.yt.  ,214.     Yet  the  question  will  remain,  whether  a  citizen 
'  desirous  to  settle  can  be  considered  to  be  a  stranger.     Had 
not  every  member  of  the  state,  an  interest  in  the  occu- 
pancy of  these  lands  could  the  body  politic  be  considered 
otherwise  than  as  a  trustee  for  the  whole ;  where  every  in- 
dividual of  the  community  was  in  the  light  of  a  cestui  que 
use  as  to  a  right  of  entiy  and  setdement  of  this  vacant  coun- 
try ?  This  is  a  construction  of  the  act  most  consistent  with 
the  policy  of  securing  the  improvement  of  it.     It  is  certain- 
ly the  least  favourable  to  the  engrossing  large  tracts  of  un- 
cultivated country,  and  most  favourable  to  the  poorer  sort, 
£>r  whose  benefit  the  means  of  acquiring  land  for  the  sup- 
port of  a  family  by  labour  without  money,  in  the  first  instance 
would  seem  to  have  been  intended.     Nay,  for  whose  bene- 
fit, die  provisions  of  the  law,  or  any  other  construction,  must 
be  in  a  great  degree,  an  illusion  j  for  the  country  being  over- 
spread with  warrants  almost  generally  immediately  on  the 
opening  of  the  office,  or  rather  before  it  \^  opened,  what 
chance  had  they  to  any  great  extent,  but  from  the  voidable 
nature  of  the  grants  on  the  non-compliance  of  the  warrantee 
with  the  condition  specified  ? 

The  negative  of  this  doctrine  was  laid  down  in  the  case 
of  the  lessee  of  Morris  y.  Neighman,  4  Dal.  209,  ^'  that  even 
if  it  w^e  a  case  of  forfeiture,  no  individual  could  take  ad- 
vantage  of  it  by  entering  on  the  land ;  the  advantage  could 
only  be  taken  by  the  commonwealth,  whose  officers  might 
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issue  new  wmwaU  in  the  form  pteacribcd  bjr  tlie  ftd  ef  a^ 
eembly."  But  this  w«s  at  a  circuit  court  before  sot 
than  two  judges  of  the  supreme  court,  and  this  iu  the 
of  a  jury  trial ;  and  if  there  was  not  an  appeal-  froas  the  ^ 
rection  of  the  court  in  this  particular,  it  was  because  (and  fac- 
ing of  counsel  for  the  defendant  I  have  a  right  to  know)  ifae 
charge  of  the  court,  and  the  facts  of  the  case  were  againtt 
him  on  another  point,  viz.  that  his  entry  diough  two  yens 
after  the  date  of  the  warrant,  yet  was  before  the  gencnl  fa- 
cificatton  of  the  country,  during  which  time,  the  li«ifadm 
ran,  and  the  forfeiture  was  saved,  there  being  a  ptevemim 
of  settlement,  by  the  Indian  hostilities*  It  is  true  wlwt  vis 
suggested  in  Morris  v*  Neighraan,  so  far  as  related  to  dm 
point,  was  but  impliedly  sanctioaed  by  a  reference  to  tfast 
case,  on  another  point ;  nevertheleas,  invohrtng  great  coaas- 
quences,  in  the  construction  of  the  statute,  I  did  not  choose 
that  it  should  pass  as  receiving  my  ccmcurrence  in  llits  p«- 
ticular*  Nor  as  to  what  was  laid  down  in  that  ease  with  re* 
gard  to  the  time  during  which  the  prevention  ought  to  be 
considered  as  lasting,  whether  until  Wayne's  treaty  or  after, 
I  was  not  prepared  to  give  an  opinion,  and  dierefore  wm 
not  willing  to  be  considered  as  recognizing  the  one  g;iveB; 
for  which  reason  I  objected  to  the  introduction  of  a  refiereaee 
to  Morris  v.  Neigfaman's  case,  or  an  implied  sanction  of  ihe 
extent  of  the  doctrine  laid  down  in  it*  More  especially  as 
it  was  evident  from  the  very  act  under  which  this  extra  court 
then  sitting  was  constituted,  that  so  for  as  a  legialatxve 
exposition  could  havel  weight,  it  was  in  the  face  of  ttni 
doctrine ;  and  this  by  unavoidable  implication  from  Ae  M> 
lowing  clause  of  the  preamble*  *'  As  much  coafoaion  might 
arise,  if  the  state  were  to  continue  to  grant  lands  whidi  ia 
consequence  of  former  acta  may  have  becoase  the  proper^ 
of  others**'  '  How  could  they  have  become  the  property  of 
others,  otherwise  than  by  grant,  if  not  by  the  entry  of  the 
settler? 

In  all  other  matters  laid  down  by  the  presiding  judge, 
in  the  direction  to  the  jury,  in  the  case  of  the  Attorney  Ce*g 
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serai  v.  granteai,  I  acquiesced  then,  and  am  wett  datisfied 
now  of  the  coireemeda  of  the  principles. 


TttE  litigation  which  has  arisen  in  regard  of  original  title 
to  real  proper^,  in  Pennsylvania,  has  been  owing,  in  a  great 
degree,  to  the  deception  of  purchasers,  and  the  fraud  and 
ncgUgenee  of  officers  introsted  with  the  carrying  grants  into 
dSecc*    The  grant,  under  whatcTer  name,  or  in  whatever 
quantity,  it  may  have  been,  was  a  matter  between  the  proprie* 
tariea  whilst  they  continued  the  owners  of  the  soil,  and  those 
to  whom  they  chose  to  grant.     It  was  in  the  evideipce  of  ap* 
propriatton  that  the  community  became  interested.    Had  tbe- 
trhole  country  been  a  woodless  plain  like  Egypt,  a  place  of 
faeginning  marked  by  a  stone  or  other  monument,  would  have 
been  all  that  could   have  been  crfitained-    Courses  by  the 
cotnpass,  and  distance  by  the  chain,  must  have  done  the 
r«8t.    But  the  variation  of  the  compass  and  the  unavoida- 
ble inexactness  c^  measurement,  would  have  rendered  the 
identity  of  the  specific   ground  appropriated,  in  lengdi  of 
time  UDcertaiiK     It  was  a  dictate  of  good  sense  therefore^ 
and  was  of  general  Convenience,  the  country  being  a  timber* 
ed  forest,  to  adopt  the  expedient  of  the  natural   bvundartf 
of  trees,  marked^  as  a  corrective  where  they  could  be  found ; 
and  when  these  so  marked  can  be  ascertained,  they  are  al- 
ways to  govern*    The  instructions  from  the  surveyor  gene* 
val  to  his  deputy,  from  the  earliest  period,  were  to  go  upon 
the  groiBid  and  run  the  courses  and  distances,  and  mark  the 
trees*    But  as  in  this  case  the  trouble  of  going  on  the  ground 
and  the  expence  of  paying  chain  carriers,  and  a  marker  of  the 
trees,  and  of  provisions  furnished  for  these,  must  be  incur- 
red by  him  for  whom  the  survey  was  made,  there  was  a  temp- 
tation to  dispense  widi  the  going  on  the  ground ;  or  the  ac- 
tual ninoing,  and  marking  the  boundary  trees.     But  more 
frequently  the  surveyor  himself  intrusted  to  make  the  sur^ 
'  vey  as  officer  and  as  agent,  took  it  upon  him  to  dispense 
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with  going  on  the  ground,  and  made  the  swrvey  on  paper 
merely.    This  he  could  do,  by  stating  a  beginning  on  some 
ot||er  survey  actually  made^and  taking  the  courses  and  dis** 
tances  of  that  survey,  or  part  of  them,  for  the  courses  and 
distances  pretended  to  have  been  now  run.    His  temptadon 
to  do  this,  wgs  the   saving  himself  trouble,  his  fees  being 
charged  the  same  as  if  he  had  gone  upon  the  ground.    A 
neighbour  wishing   to   appropriate,  or  infbrnting  one  who 
wished  to  appropriate,  knowing  there  had  been  no  survtyot 
on  the  ground,  or  boundary  tree  marked,  would   speak  of 
this  land  still  vacant;  nor  would  the  return  to  the  offiee  of 
a  survey,  on  this  ground,  give  him  information  of  which  he 
could  reasonably  take  notice;  because  there  having  been,  in 
fact,  no  survey  made  on  the  ground  in  question,  he  must 
conclude  it  to  be  some  other  ground,  on  which  the  survey 
was  made*     And  here  sprung  the  first  error  of  our  courts 
of  justice  in  sanctioning  a  survey  where  a  conflicting  claim 
came  in  question,  which  had  not  been  made  by  going  on  the 
ground,  and  actually  running  the  lines.     These  were  the  di- 
rections of  the  proprietary  office  for  the  granting  lands,  and 
where  this  was  not  done,  it  must  be  the  fault  of  the  grantor, 
or  the  fraud  of  the  officer,  and  the  ground  oug^t  not  to  have 
been  considered  as  yet  legally  measured  off;  but  as  belong- 
ing to  the  unappropriated  mass,  and  liable  to  be  disposed  of 
to  others.     For  though  the  officer  must  be  considered  as  the 
agent  of  the  proprietary^he  grantor  of  the  soil,  yet  he  must 
be  viewed  also,  in  the  light  of  the  agent  of  the  grantee  and  as 
against  whom  as  agent,  the  grantee  has  redress  by  complaint 
to  the  principal,  or  by  action  at  law  against  himself.    His 
acts  to  a  certain  extent  must  be  considered  as  the  acts  of  the 
grantee ;  and  third  persons,  innocent,  bona  fide  purchasers, 
ought  not  to  be  affected  by  the  irregularity  of  carrying  a 
grant  into  effect  according  to  the  implied  or  known  terms  of 
the  contract.     Where  it  becomes  a  wrong  to  others  ;  that  is 
the  occasioiT  of  their  taking  the  same  land  as  unappropriated, 
this  wrong  ought  not  to  be  taken  advantage  of  by  the  authors 
of  it.     It  is  contrary  to  the  maxim.  _ 
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But  die  itreg^ukrity  was  not  onl^  in  not  going  on  the 
^groiuKltorun  the  courses  and  distances,  according  to  the.  in- 
structions of  the  office  or  the  authority  of  the  warrant,  and  ' 
taking  for.  boundaries,  the  surveys  of  others  made  at  other 
times,  but  in  taking  up  the  courses  and  distances  made  under 
a  diiFerent  warrant  returned  afterwards  on  a  survey  not  on 
the  ground  for  which  it  called ;  or  courses  and  distances  nm 
with  a  view  to  a  wai^irant  that  might  be  taken  out,  and  which 
when  taken  out  was  returned  as  made  at  a  date  subsequent  to 
the  date  of  the  warrant,  and  with  which  date  the  marks  on 
the  trees  would  not  correspond ;  and  which  the  tesumony . 
of  the  vicinage  would  refute  having  knowledge  df  the  time 
when  the  survey  was  actually  made.     Notoriety  of  appro- 
priation is  a  great  object;  and  it  was  the  act  in  pais  the  car- 
rying the  grant  into  effect  by  actual  admeasurement,  and  lay- 
ing off  by  marks  that  even  the  unlettered  could  read,  that 
was  in  the  view  of  the  owners  of  the  soil,  and  ought  to  have 
been  regarded  by  every  purchaser.    The  neglect  of  this« 
or  omission,  wa9  a  kgal  fraud  upon  the  public  who  had  an 
interest  in  the  notoriety  of  appropriation*     For  the  proprie- 
tary William  Penn,  took  his  charter  subject  to  an  implied 
condition  of  settlement.     For  this  is  not  only  the  object  of 
all  colonization;  but  it  is  held  out  in  the  charter  as  the  ob- 
ject of  the  grant,  ^^  the  enlarging  the  English  empire,  and 
promoting  useful  commodities."    This  from  the  preamble 
of  the  charter ;  and  again  in  Sec.  5.   ^that  this  new  colony 
may  more  happily  increase  by  the  multitude  of  people  resort- 
ing thither,  we  for  us,  our  heirs  and  successors  do  give  and 
grant  by  these  presents,  power,  licence  and  liberty  unto  all 
liege  people  and  subjects  both  present  and  future  of  us,  our 
heirs  and  successors,  excepting  those  who  shall  l^e  specially 
forbidden  to  transport  themselves,  and  familie9  to  the  said 
country,"  and  doubdess  the  proprietaries  under  this  charter, 
had  this  object  honesdy  in  view,  because,  if  from  no  other 
reason^,  their  interest  was  connected  with  it.     Every  pur- 
chaser had  an  interest  in  the  population  of  the  country;  for 
the  improvement  of  the  settlement  was  the  improvement  of 
%is  individual  farm.     Every  stroke  of.  an  axe  struck  by  his 
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neighbour,   in  ckaring  the  country  was  half  a  stroke  for 
him*     Could  any  thing   more  effectually  defeat  the  cbjtct 
of  the  crown    in  granting,  or   of  the   proprietary  in  tak« 
ingthe  charter;  or  of  the  purchasers  interested  in  the  im« 
provement  of  the  country,  than  irregularity  in  the  appropri« 
ation,  defeating  the  notoriety  of  it,  and  niisleading  setderSi 
It  was  a  monstrous  evil,  and  the  judiciary  at  an  early  hour 
ought  to  have  jset  their  faces  against  it.    The  proprietaiy 
board  of  property  did;  and  I  take  it  that,  in  the  ezamina* 
lion  of  their  proceedings,  it  will  appear  that  in  general  they 
discovered  a  willingness  to  save  an  applicant  from  the  wrong 
likely  to  be  suffered,  either  in  his  settlement,  or  warrant  from 
a  want  of  notice  of  what  purported  to  be  a  prior  appr«^rir* 
tiun,  but  which  had  not  been  regularly  carried  into  effect.*  Be 
that  as  it  may,  the  commonwealth  succeeding  to  the  owner- 
ship of  the  soil,  would  seem  to  have  had  their  attention  drawn 
to  these  irregularities  which  had  prevailed,  and  to  the  mis- 
chiefs of  thtm.     For  by  an  act  of  1785,  entitled  an  aa  to 
provide  further  regulations  whereby  to  secure  fair  and  equal 
proceedings    with   the  land  o£Sce,  and  in  the  surveying  of 
lands,  Sec.  9.  3  Dall.  316,  it  is  provided  that  **  every  survey 
hereafter  to  be  retumed'into  the  land  office   of  this  state, 
upon  any  warrant  which  shall  be  issued  after  the  passing  of 
this  act,  shall  be  made  by  actual  going  upon  and  measuring 
of  the  land^  and  marking  the  lines  to  be  returned  upon  such 
warranty  after  the  warrant  authorising  such  warranty  shdl 
come  to  the  hands  of  the  deputy  survetfor  to  whom  such  vjnr^ 
rant  shall  be  directed^  and  every  survey  made  theretofore^  shall 
be  accounted  clandestine^  and  shall  be  void^  Xind  of  no  efect 
whatever^^  and  every  deputy  surveyor,  upon  request  to  him 
made,  shall  give  a  receipt  in  writing,  signed  by  him,  to  the 
person  delivering  any  warrant  of  survey;   in  which  receipt 
shall  be  set  forth  the  day  and  year  when,  and  the  order  in 
which  the  same  warrant  shall  hiive  come  to  the  hands  of  such 
deputy,  surveyor,  and  also  the  grantee's  name  and  surname, 
and  the  numbei?  of  acres  to  be  surveyed  thereon,  and  abo 
the  number  of  the  same  warrant.'' 
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The  mischiefs  that  did  exist  before  the  passing  of  this  act, 
were  the  not  ffoing"  on  the  ground  and  marking-  the  Unes 
by  which  act  in  pais  there  could  be  notice,  to  the  whole  com-    * 
munity ;    but  returning  a   survey  as  marked  which  in  fact 
was  not  marked ;  but  what  was  an  equal  mischief,  the  tak' 
ing  a  survey  that  had  been  made  under  another  warrant,  or 
ifcider  no  warrant,  and  returning  it  as  marked  of  the  date 
purporting  to  be  surveyed ;    which  would  be  contradicted    . 
by  the  marks  upon  the  ground,  and  the  testimony  of  the  vi- 
cinage ;  and  to  give  this  act  a  construction  according  to  the 
mles  of  construing  statutes,  the  most  in  advancement  of  the 
remedy  of  these  mischiefs,  it  would  seem  reasonable  to  ex^ 
tC9^  it  as  avoiding  all  surveys  not  made  by  going  on  the 
groUBd,  and  marking  the  trees,  but  at  least  it  must  be  constru- 
ed as  avoiding  all  surveys  made  before  the  warrant  came  ta 
harnl^  even  though  the  survey  had  been  upon  the  ground.  I£ 
a  special  return  were  made  on  such  a  warrant  stating  are- 
turn  on  a  survey  made  for  another  purpose,  could  it  be  re* 
ceived  in  the  face  of  this  act  ?  Is  not  a  general  return  there- 
fore concealing  the  fact  ^   or  rather  stating  what  was  not  a 
iict,  a  deception  upon  the  office,  and  an  evasion  of  the  law  ^ 
I  would  take  it  to  be  in  contemplation  of  law  a  fraud  how- 
ever unintended  by  the  officer  or  the  warrantee  for  whom  the 
survey  was  made- 
There  are  circumstances  under  which  the  warrantee  would 
have  an  interest  over  and  above  the  savmg  expences  of  a 
svrvey,  in  having  it  returned  upoa  the  old  lines  actually  run 
fiar  other  purposes^  imless  indeed  the  warrant  was  so  special 
in  the  description  as  to  amount  to  a  designation  equal  with  a 
survey,  and  by  that  description  to  attach  from  the  grant.  For 
^  the  case  of  a  warrant,  not  specific,  it  might  be  an  object  to 
give  it  a  bed  as  soon  as  it  existed,  and  before  there  could  be 
time  to  survey  it  actually ;  and  this,  to  exclude  the  laying^ 
other  warrants  perhaps  prior;  or  settlements  which  might 
ke  made  before  the  officer,  with  chain  carriers  and'  provi- 
sions could  get  upon  the  ground,  and  we  know  races  against 
time  have  not  been  uncommon  to  get  the  return  of  a  survey 
made*    I  do  not  mean  to  say  that  we  shall  presume  fraud; 
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but  that  where  circumstances  exist  that  tempt  to  fraudf  die 
suspicion  is  not  resisted  by  a  consideration  of  the  total  sb- 
'  fience  of  all  motive.  That  it  is  in  contemplation  of  law  s 
fraud,  I  infer,  because  itia  against  the  express  words  of  die 
a(^  and  against  the  reason  and  policy ;  and  in  its  nature 
must  work  an  injury.  What  notice  can  any  one  get  from  die 
description  of  most  warrants,  though  entered  in  a  book  of 
the  surveyor  of  the  district  ?  What  notice  from  the  returo  of 
a  survey  i  It  is  the  marks  on  the  ground  that  a  settler  will 
look  for.  These  he  has  a  right  to  have,  and  of  these  he  is 
bound  to  take  notice.  The  age  of  the  survey  can  be  disdn* 
guished ;  and  will  a  settler  be  bound  to  read  a  survey  in  ap- 
pearance years  old,  as  one  which  had  been  recently  n||de? 
It  will  prove  to  him  that  no  survey  has  been  made  which  can 
correspond  with  the  existence  of  the  warrant*  His  condu' 
sion  must  be  that  there  is  no  survey.  The  considering  die 
entry  of  a  v^arrant  in  the  surveyor's  books  as  a  notice  of  die 
ground  which  it  calls  for,  is  assuming  that  the  warrant  con- 
tains a  particular  description  oj  the  ground*  This  is  required 
by  the  act  of  assembly  under  which  the  warrant  issued,  and 
where,  agreeably  to  the  act,  the  warrant  contains  a  pardca- 
lar  description,  it  may  come  near  to  all  the  notice  of  a  su^ 
vey.  Dut  even  there  it  cannot  s^arate  the  tract  from  die 
common  stock  precisely,  and  it  is  only  a  survey  that  can  do 
it.  This  the  purchasers  are  interested  in  having,  and  have 
a  right  to  call  for.  The  act  has  prescribed  a  particular  de- 
scription in  the  application ;  it  has  prescribed  an  entiy  with 
the  surveyor  of  the  district^  an  actual  survey  on  the  ground. 
The  land  office  has  admitted,  in  many  instances,  appUcfttioiis 
without  a  particular  description,  and  the  entry  of  the  warrant 
in  the  surveyor's  books  gives  no  notice.  This  furnishes  V^ 
additional  reason  why  the  provisions  of  the  act  shall  be  re- 
spected in  regard  of  going  on  the  ground* 

By  an  act  of  assembly  of  the  12th  of  March,  1783,  a  dis- 
trict of  country  was  surveyed  and  returns  made  into  the  sur- 
veyor general's  ofiice  with  a  view  to  a  sale,  but  which  as  to^ 
portion  of  the  tract  surveyed  did  not  take  place,  so  diat  a 
number  of  the  lots  so  surveyed,  remained  on  hand.    At  the 
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opening  of  the  ojfice,  April  3d,  1792^  for  the  sale  of  the* 
lands,  west  of  the  Ohio,  and  comprehending  this  district,  it 
fell  into  the  common  mass  and  was  for  sale,  not  under  the 
act  of  March,  1783,  but  under  the  new  act  of  1792*  'These 
lots  not  to  be  sold  at  vendue,  and  as  they  had  been  surveyed 
in  lots  of  200  or  300  acres,  but  made  subject  to  the  new  law, 
*nnd  the  conditions  warranting  and  the  returns  of  surveys 
made  under  the  law  of  March,  1783,  were  in  the  office  as  of 
that  date.  The  m^rks  on  the  trees  were  of  that  date.     Could 
any  settler  entering  under  the  act  of  April,  1792,  ever  dreara> 
that  marks  on  the  ground,  made  nine  years  before,  could  be 
considered  as  a  survey  lately  made.     As  between  the  war* 
rantee  and  the  commonwealth,  such  return  of  sun^ey  might 
nothe  void;  but  it  is  impossible  for  me  not  to  hold  h  voidable 
where  a  third  person  is  alFected.      Even   if  notice  were 
brought  home  to  a  settler  of  the  circumstances  of  the  case, 
I  should  not  think  he  was  bound  to  take  notice  of  the  accept- 
ance of  such  returns  ;  for  the  surveyor  general  had  no  pow- 
er to  take  such  surveys  oJF  the  file  and  attach  them  to  a  war- 
rant.    But  the  contrary  of  this  would  seem  to  have  been  de<- 
termined  by  a  majority  of  the  court ;  and  in  contemplation 
of  law  the  majority  must  be  right.     But  the  minority  owe  it 
to  justice  to  dissent ;  and  in  the  construction  of  a  statute  es- 
pecially.    In  the  language  of  Justice  Chambre,  2  Bos.  and 
Pul.  403,  ^  where  I  find  no  ambiguity  in  the  act,  and  think 
that  the  acthas  not  been  expounded,  but  contradicted,  I  feel 
it  my  duty  to  adhere  to  the  authority  of  the  statute.''    I  can 
have  no  doubt  but  that  under  the  act  of  assembly  a  survey 
returned  without  going  on  the  ground  is  voidable;  and  a  sur- 
vey made  even  by  going  on  the  ground  before  the  warrant 
comes  to  hand,  is  void.    The  inclination  of  my  mind  is  to 
hold  them  void  in  both  cases*    For  that  I  take  to  be  the  true 
construction,  if  not  according  to  the  ^ric^ne^^  of  the  term  in 
both  cases,  it  is  according  to  the  intention  of  the  act.    I  ad- 
mit that  the  first  clause  may  be  considered  directory ,  the  not 
>  going  on  the  ground ;  and  the  return  only  voidable ;  for  the 
arrangement  of  the  words^  may  bear  a  distinction*  • 
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A  source  of  litigation  with  regard  to  lands  lying  west  of 
the  Allegheny  river,  was  the  conduct  of  the  secretary  of  the 
'  land  office  in  admitting  applicati<His. 

The  law  of  the  third  of  April,  1792,  provides  that  **  upon 
the  application  of  any  person  who  may  have  settled  and  im« 
proved,  or  is  desirous  to  settle  and  improve  a  plantation,  to 
the  secretary  of  the  land  office,  which  application  shall  con-' 
tain  a  particular  description  of  the  land  applied  for ;  there 
shall  be  granted  to  him  a  warrant  for  am/  quantity  of  land 
not  exceeding  400  acres^^  This  restriction  respected  the 
quantity  of  land  that  was  to  be  put  into  any  one  warrant, 
but  not  the  number  of  warrants  that  any  one  might  take  out* 
The  object  was  to  secure  reasonable  fees  to  the  common- 
wealth, and  towards  the  support  of  the  land  office,  making 
many,  and  therefore  small  grants.  But  it  was  construed 
that  no  man  should  have  more  than  one  warrant  in  his  own 
Qame.  Hence  the  expedient  of  the  names  of  friends,  or  fic- 
titious names,  and  the  necessity  of  conveyances  from  these 
increasing  the  expences  of  the  grant,  by  conveyancing,  aad 
recording  which  the  law  did  not  contemplate,  or  render  ne* 
cessary ;  it  was  the  oversight,  or  misconstruction  of  the 
land  office* 

But  this  was  a  small  matter  compared  with  the  monstrous 
error  which  accompanied  it,  the  construction  of  the  prece- 
ding clause  of  the  section ;  the  application  ^^  containing  a 
particular  description  of  the  land  applied  for."  Did  not  this 
imply  such  a  description  as  to  distinguish  it  from  all  other 
lands,  and  which  no  one  could  make  who  had  not  traversed 
it,  and  taken  some  natural  boundary,  or  designated  it  by  an 
artificial  I  Yet  after  what  is  called  a  leading  location^  others 
were  admitted  as  describing  by  reference ;  thus,  an  applica- 
tion for  a  tract  of  land  at  the  mouth  of  a  certain  river,  and 
for  another  adjoining,  and  a  third  adjoining  that,  and  so  on 
to  the  end  of  the  chapter.  Such  applications  could  be  made, 
and  in  fact  were  made,  and  admitted,  from  a  map,  or  even 
without  a  map ;  many  just  from  the  name  of  a  stream  which 
fx-om  the  relation  of  a  traveller  was  said  to  run  through  the 
country.    Hence  the  number  of  applications  filed  the  first 
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day  of  the  opening  of  the  office.  The  whole  conntly  wns 
applied  for  in  an  instant  j  nay  a  greater  extent  of  country 
^ould  not  have  satisfied  the  applications  that  were  filed. 
No  man  meaning  to  settle  bona  fide,  could  obtain  a  warrant 
for  a  tract  that  was  not  anticipated  by  a  pretence  of  applica- 
don  under  this  admission  of  the  land  office*  It  was  a  fraud 
in  the  first  instance  upon  the  public,  and  the  intentions  of  the 
law.  This  through  the  ignorance  of  the  secretary  of  the  land 
office,  who  admitted  the  applications.  The  Governor  was  in 
fault  that  did  not  on  this  great  and  momentous  occasion  attend 
toit ;  or  perhaps  he  misconceived  the  thing  himself,  and  gave 
countenance  to  the  error.  But  hence  the  intention  of  the  law 
'  has  been  in  a  great  part  defeated.  This  intention  was,  in  a 
great  part,  the  accommodation  of  the  settlers,  and  the  settle* 
mcnt  of  the  country.  But  what  is  perhaps  a  more  lasting 
evil,  hence  has  arisen  the  endless  litigation  and  insecurity  of 
title  in  the  country.  Such  is  the  value  of  mind,  whether  in 
discernment  or  application.  A  touch  of  a  finger  at  the  end 
of  a  lever  moves  a  ^eat  weight.  A  small  matter  of  care 
and  judgment  at  the  beginning  of  a  purpose,  changes  the 
event  of  great  undertakings. 

Speaking  of  the  unwarrantable  and  mischievous  indul« 
gence  of  the  land  office,  in  admitting  applications  in  the  case 
of  the  law  of  April  179^,  I  am  not  calling  in  question  the 
tides  derived  under  them ;  but  regretting  the  admission  as 
contrary  to  the  contemplation  of  the'law,  and  an  injury  to 
the  purchaser.  It  has  been  of  incalculable  evil  consequence. 
htiGcent  foreign  purchasers  especially  have  reason  to  com- 
plam; 


Thejuror\3  oath  altered  by  act  of2Ut  Marth^  1806.     f  PiWin- 
sylvania  Legislature.J 

BY  an  act  of  assembly  of  the  21st  March,  1806,  it  is 
enacted  that  the  oath  or  affirmation  to  be  administered  to 
jutors,  viz.  "  I,  A.  B.  do  swear  (or  affirm  as  the  case  may  be) 
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that  I  will  well  and  truly  try  the  issue  joined  between  C.  D« 
plaintiff,  and  £•  F.  defendant,  and  a  true  verdict  give  accord- 
ing to  the  evidence,  unless  dismissed  by  the  covft^  or  the  cause 
withdrawn  by  the  parties  J^     It  has  been  the  subject  of  mer- 
riment with  sctentific  men  out  of  the  state,  that  the  legisla- 
ture should  have  thought  such  a  qualification  of  the  oath  of 
a  juror  necessary.     But  it  is  because  the  legislature  thought 
it  necessary  otherwise  than  in  accommodation  to  the  scruples 
of  weaker  and  more  uninformed  jurors*  For  it  is  known  that 
in  administering  the  oath  according  to  the  form  heretofore 
used,  the  courts  had  oftentimes  a  great  deal  of  trouble  in  ex- 
plaining to  conscientiously  scrupulous  persons,  or  those  who 
affected  to  be  so,  which  was  the  most  common  case,  the  no- 
tice of  the  exception  implied  in  all  undertaking  to  do  an  act, 
that  if  a  stop  was  put  to  the  doing  the  act,  and  it  ceased  to  be 
required  of  then^  they  were  not  bound  to  do  it,  but  were  dis* 
charged  from  the  obligation.    Thus  if  A  promises  to  marry 
B,  but  B  refuses,  A  is  discharged*    If  A  contracts  to  build 
a  house  for  B,  and  B  says  he  will  not  have  it  built,  A  is  dis- 
charged*    An  oath  to  give  a  verdict,  implies  a  willingQess 
to  take  it  on  the  part  of  those  to  whom  it  is  to  be  given.    A 
Verdict  cannot  be  given  but  to  a  court  that  is  willing  to  take 
it.     Nor  will  a  court  take  it  but  for  the  use  of  parties  in  a 
suit.     It  is  therefore  implied  in  the  nature  of  an  undertaking 
to  give  a  verdict,  that  a  court  for  the  use  of  one  or  other  of 
.the  parties,  or  both,  is  willing  to  take  it.     There  is  nothing 
undertaken  to  be  done  in  human  life,  but  the<undertaking  is 
accompanied  with  this  tacit  condition,  that  it  remains  physi' 
cally,  or  morally  possible  to  do  it,  or  that  those  for  whom  it 
is  to  be  done,  are  willing  to  have  it  done.     When  a  candidate 
shall  have  been  elected,  or  appointed,  and  is  sworn  into  office, 
his  oath  is  to  execute  the  trust ;  is  it  necessary  for  him  in 
order  to  satisfy  his  conscience,  to  have  this  saving  that  he 
will  enact  it,  unless  the  office  is  taken  from  him^  to  which  he 
has  been  so  elected,  or  appointed  i  The  truth  is,  it  is  a  laugh' 
able  matter  to  well  informed  men ;  but  as  a  scruple  of  this 
kind  had  got  a  footing  in  common  understanding,  though 
where,  and  whence  it  originated,  it  is  difficult  to  conceive? 
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it  introduced  no  inconvenience,  hut  the  making  the  oath  of 
the  juror  a  little  longer,  to  introduce  the  i/nplication  by  ex* 
press    words.     The  first  time  that  I  ever  heard  of  such  a 
9crrtple  was  from  a  juror  in  the  western  country,  at  the  first 
organization  of  Washington  county,  who  seemed  to  have 
some  difficulty  upon  this  head,  from  his  habits  of  casuistry, 
and  the  scrupling  articles  of  church  government  and  discipline* 
I  forget  whether  the  court  were  able  to  satisfy  him  by  ex- 
plaining the  tacit  condition  of  the  oath  ;  or  whether  they  ex- 
cased  him  from  taking  the  oath^  and  of  course  from  serving 
as  a  juror.     But  be  it  as  it  might,  he  got  the  credit  of  being 
a  man  of  tender  conscience  ;  and  it  began  to  be  no  uncommon 
thing  to  allege  such  a  difficulty  in  the  taking  the  oath;  whe- 
ther from  conscience  or  from  policy  it  could  not  be  said.  The 
last  time  that  some  difficulty  of  this  kind  occurred  in  my  re- 
collection, with  a  juror,  was  in  a  court  at  Chambersburgh. 
Judge  Smith,  with  whom  I  sat,  said  it  was  the  law*     I  at- 
tempted to  explain  the  reason  of  the  law^  but  the  judge  inter- 
rupted me,  and  ordered  the  juror  to  be  sworn.     I  take  it, 
that  it  was  this  very  circumstance  which  gave  rise  to  this  ad- 
dition to  the  oath  of  a  juror.     It  will  be  seen  therefore,  that 
it  did  not  originate  with  the  legislature,  but  with  the  scruples 
of  the  people,  which  whether  honest  in  all  caseSy  or  affected, 
gave  the  court  trouble.     For  as  the  legislator  of  the  Jews,  is 
said  to  have  given  some  laws  to  the  people  in  the  wilderness, 
**  because  of  the  hardness  of  their  hearts;'*'*  so  our  representa- 
tives have  thought  it  advisable  to  accommodate,  in  some  in- 
stances, to  the  weakness  of  the  people  whom  they  represent, 
and  with  whose  concerns  they  have  been  entrusted.     Legal 
characters  of  other  states,  or  individuals  of  good  sense,  to 
whom  I  have  made  this  explanation  of  the  amendment  in 
question,  were  satisfied,  and  deduced  no  inference  of  a  want; 
of  understanding  in  our  legislature,  to  conceive  such  an  a- 
mendment  necessary ;  an  amendment  changing  the  form  of 
an  oath  from  that  of  the  common  law,  and  which  had  been  in 
uscy  and  the  i  npltcation  of  it  generally  understood  for  anini- 
memorial  period  of  years. 
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I  will  observe  here,  as  an  apology  for  what  has  be^n  in- 
troduced, that  a  judge,  especially,  cannot  but  feel  a  peculiar 
interest  in  all  that  concerns  the  credit  of  the  legislature  of  Ms 
state ;  in  all  that  relates  to  their  provisions,  as  weU  as  to  thb 
language/  of  their  acts,  whether  ambiguous,  or  the  arrange- 
ment defective.  I  had  it  once  objected  to  me  by  a  Virffhm 
lawyer ;  an  expression  of  the  old  act  of  assembly,  I  think 
Galloway's  edition,  that  the  state  house  yard  should  be  **  sm^ 
rounded  by  a  brick  wall,  and  remain  an  open  inchsure  ftr- 
ever ;"  but  I  put  him  down  by  that  act  of  the  legislature  rf 
Virginia,  which  is  entitled,  a  "  sxippleir.ent  to  an  oct^  mtkkd 
an  acty  to  amend  an  act^  making  It  penal  to  alter  the  mark  of 
an  unmarked  hog."  The  solecism  was  at  least  as  great  in  one 
case  as  in  the  other ;  our  act  of  the  1 7th  Feb,  1 762,  has  alter- 
ed that  phraseology,  by  saying  that  the  "  same  shall  be,  and 
remain  a  public  green  and  -walk  forever.^ 


An  enquiry  into  tlie  causes  of  that  obloquy,  under  which  the 
supreme  court  of  this  state  laboured  from  the  year  1800,  dowD, 
during  a  period  of  several  years. 

This  was  owing  to  several  causes;  I  shall  begin  with  Ac 
weakest^  and  conclude  with  the  strongest* 

Istly,  The  supreme  court  itself,  consisting  of  yb«f>  A'^^ 
of  these  were  so  connected  by  ajffintties,  that  they  seemed  to 
be  but  one  person.  For  it  is  necessary,  not  only,  that  judge* 
be  independent  of  the  people  to  a  certain,  extent,' but  also, 
for  the  public  confidence,  that  they  be  indqiendent  of  each 
other*  Affinity^  and  habits  of  close  connexion,  cannot  bat 
beget  a  suspicion  of  such  resignation  of  individual  opinion,  as 
to  be  unfriendly  to  the  freedom,  and  voluntary  exercise  of 
individual  judgment.  There  is  such  a  thing  as  evco  a 
xveaktr  brother^  or  assistant  judge  in  all  ministerial  matten 
at  least,  managing  the  arrangement,  and  not  without  influence 
by  address,  and  representation  in  conciliating  a  determ^fi*" 
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lion  to  hb  way  of  thinking  even  ia  ttiatters  of  a  judicial  na- 
ture. 

IS  ox  these  reasons  I  did  •think,  and  now  think  with  the 
public,  without  intending  the  least  reflection  upon  the  cha» 
racter  of  the  judges,  that  the  circumstance  of  a  seeming  at- 
tachment from  family  considerations  with  some  of  them,  how- 
ever accidental  it  may  have  been,  and  not  the  result  of  intrigue 
with  the  governor,  that  so  many  of  a  connexion  having  got 
upon  the  bench,  was  a  drawback,  if  I  may  use  a  mercantile 
phrase,  on  the  confidence  of  the  public  with  regard  to  the 
judges  who  composed  the  bench  at  that  time.     But, 

2dly ;  What  was  perhaps  a  more  obvious  circumstance, 
the  same  three  of  the   four  were  from  wealth  and  connexiotiy 
and  supposed  political  way  of  thinking-^  a^  of  the  aristocracy 
of  the  commonwealth.     For  the  two  natural  divisions  of  so- 
ciety arc  into  the  Jew  and  the  many  ;  or  the  aristocracy,  and 
democracy  under  whatever  name  it  may  be  disguised,  or 
whatever  character  it  may  assume*     I  will  not  say  that  the 
judiciary  power  is  not  safely  lodged  iu  any  case  with  that 
which  may  be  deemed  of  the  aristocracy  of  the  state ;  but  in 
general,  I  do  not  approve  of  it  without  such  a  due  admix- 
ture,   as  will  approximate    to  the  common  people*      It  is 
impossible  that  a  man  of  wealth  and  powerful  connexions, 
should  not  consider  these  of  better  mould,  or  nieliore  luto 
than  the  bulk;  and  hafe  a  leaning,  perhaps  imperceptible 
eveiv  to  a  good  man,  in  favour  of  people  tl>at  keep  carriages, 
and  who  entertain,  and  are  entertained  by  him.     It  will  be 
observable  if  not  in  an  individual  case,  yet  at  Least  in  a  tone 
of  mind  disposed  to  wind  up  the  construction  of  statutes, 
favourably  to  the  inequality  of  estates  and  conditions*     But, 
3dly ;  The  arrangement  of  their  own  services*     It  was  a 
radical  error  that  the  whole  four  judges,  suffered  themselves 
to  be  occupied  a  considerable  part  of  their  time,  sitting  upon 
a  jury  trial*     It  was  a  monstrous  mis-application  of  their 
aefvices,  or  arrangement  of  their  duties.     I  saw  the  error, 
and  knew  the  dissatisfaction  that  it  occasioned  both  with  bar 
and  cotmtry ;  but  though  remonstrating  to  the  court  them- 
selves, and  to  inditfiduals  of  them  I  could  not  prevail  in  ef- 
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fecting  an  alteration.     Each  admitted  the  evil,  but  no  change 
could  be  brought  about.     How  or  why  the  obstinacy  of  tht 
habit  which  had  been  established,  I  may  suspect,  but  I  can 
not  develope.     The  bar  have  always  to  me  disclaimed  any 
approbation  of  it,  or  that  they  were  the  cause  of  its  continu- 
ance.     But  be    it  as  it  may,  this  was  a  substantial  cause  of 
d  ssatisfaction  with  the   court,  producing  a  delay  in  trials. 
For,  as  four  men  cannot  walk  four  miles,  sooner^  than  one 
man,  it  is  of  no  use  to  have  four  as  to  the  effect  of  expedi- 
ting the  journey.     The  truth  is,  it  was  a  source  of  great  de-  ^ 
laif^  to  have  four  on  a  jury  trial*     A  paper  offered  in  evidence 
must  be  read  by  the  presiding  judge,  and  a  note  tak^  of 
it.     It  then  comes  to  the  second  who  must  read,  and  note  al- 
so ;  and  to  a  third,  and  a  fourth  who  has  the  same  right  to 
read  and  note;  and,  if  he  does  not,  at  least  read,  he  is  under 
a  disadvantage  in  understanding  the  cause.     By  the  time  it 
came  to  a  fourth,  which  was  my  place,  I  found  by  both  bar, 
and  country,  such  an  impatience  at  the  vexatious  delay,  that 
I  was  led  to  dispense  with  looking  at  itat^all;  and  to  content 
myself  with  catching  the  substance  from  the  argument  of  the 
..counsel,  or  the  hearing  it  cursorily  read  by  them,  without  see-  . 
ing  it,  which  at  all  times  fixes  the  impression  of  the  contents 
more  forcibly  upon  the  mind. 

Segnius  irritant  animum  demissa  per  aures 
^iam  qii€e  sunt  occuiis  subjectajidelihis* 

It  happened  that  the  two  assistants  immediately  preced- 
ing me,  took  notes  at  great  length,  so  that  in  copying  a  pa- 
per, there  seemed  to  be  no  end.  The  delay  of  trials,  diere- 
fore,  by  this,  and  other  means,  was  a  great  cause  of  dissatis- 
faction with  the  admtnlblKpiftion  of  justice.  I  say  fiiher  meau ; 
because,  the  trial  wafijwTtracted  by  the  taking.^stes  at  great 
iength  of  the  testimony  of  witnesses  ;  and  there  was  a  con- 
stant cry  of,  "  wait  until  I  take  that  down,"  expressed  by  bar, 
or  court. 

The  bringing  many  books,  and  reading  cases  at  great 
length,  was  another  means  of  the  delay  of  trials ;  together 
with  the  long  comments  made  by  counsel  on  the  application  of 
ihe  authorities.     But  I  come  now  to  a 

4th,  Or  greater  cause,  than  all  these ;  the  conftitution  of 
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^rcuit  courts*    These  had  succeeded  to  the  nhi  priua  courts, 
<  and  were  of  the  same  nature,  save  that  judgment  could  be  ren^ 
dered^  at  these  courts,  but  subject  to  revision  in  term*     It  was 
the  arrangement  that  two  judges  sat  on  trials  at  these  courts ; 
though  not  made  necessary  by  the  aet  under  which  these 
courts  were  constituted.     This  was  unnecessary,  and  injudi- 
cious, being  subject  in  some  degree  to  the  same  inconvenience 
with  four  sitting  at  nisi  prius,  in  the  city  and  county  of  Phi- 
ladelphia*    The  time  and  services  of  the  judges  could  have 
been  distributed  singulatim  on  jury  trials.    The  augmenta- 
tion of  judges  to  this  extent,  prevented  the  dispatch  of  busi- 
ness ;    for  one  could  dispatch  a  trial,  at  least  in  the  same 
time  with  two ;  and  hence  there  was  less  business  done  by 
half  than  might  otherwise  have  been  done.     But  taking  the 
number  of  judges  into  view,  it  was  impracticable,  with  any 
arrangement  that  could  be  made,  to  give  satisfaction  to  the 
country,  under  the  constitution  of  the  circuit  or  country  nisi 
prius  courts.     Of  the  greater  number  of  causes  depending, 
but  few  could  be  tried  in  the  course  of  the  time  allotted  for  a 
county,  and  much  time  could  not  be  allotted  for  twenty  six 
or  thirty  counties.     But  as  all  the  suitors  must  have  a  chance 
of  having  their  actions  brought  forward,  all  n^ust  be  put  down 
for  trial ;  and  witnesses  summoned,  and  attending  in  the  res- 
pective cases.     This  made  it  a  matter  of  great  expence  to  the 
parties,  and  it  was  a  source  of  great  pain  to  the  judges  to  be 
under  the  necessity,  though  but  little  prospect  of  reaching  a 
case,  to  detain  suitors,  and  witnesses  for  the  trial.     For  an 
action  could  not  be  continued  over  until  another  sitting,  with- 
out the  consent  of  both  parties.     And  the  court,  consistent 
with  their  duties  elsewhere,  could  not  sit  more  than  once 
in  the  year.     In  fact  it  was  an  absurdity  in  the  constitution  of 
the  court  to  be  bringing  judges  from  a  distance  to  each  coun- 
ty  of  the  state  to  try  m2itttrs  of  fact,  which  could  not  be  sup- 
posed to  be  in  contemplation  by  the  new  constitution,  under 
which,  districts^  were  established  ;    and  a  president,  a  legal 
character,  was  appointed  to  preside.     Nisi  prius  courts  had 
been  continued  for  some  time  after  the  framing  and  adopting 
the  constitution ;  but  this  was  an  inconsistency  with  the  pro- 
vision Mfflich  had  been  introduced ;  and  which  had  rendered 
It  unnecesftary,  when  carried  into  effect.    At  a  circuit  court, 
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it  was^  fouikl  impossible  to  sen^  away  suitors    satisfied,  fay 
having  their  causes  tried,  when,  from  the  multiplicity  of  ac* 
tioQs  on  the  docket  at  a  circuit  court  once  a  year,  but  a  feur 
could  be  tried ;  and  the  people  uot  discerning  always  what 
prevented  it,  laid  the  blame  upon  the  judges*     It    would  re-  • 
quire  twelve  judges,  one  of  these  holding  a  circuit  or  nisi 
prius  court,  every  three  months,  to  keep  down,  or  discharge 
the  business  without  delay  through  the  state.     The  system  is 
much  preferable^  of  district  judges,  with  writs  of  error  to  a 
court  of  the  last  resort.     Presidents  alternating  with  each 
other  in  adjoining  districts,  under  some  regulation,  rtught  be 
an  improvement.     But  in  that  case  it  would  be  unreasonable 
not  to  allow  journey  expences  according  to  the  extra  riding; 
Something  of  this  nature  has  been  done  in  a  particular  case, 
but  provision  ought  to  be  made  by  a  general  law^  to  a  certain 
extent,  in  all  cases.     But,  a 

5th,  And  leading  cause  of  that  obloquy  under  which  all 
courts  of  justice,  and  the  supreqie  court  especially^  laboured 
from  1800  down,  was  to  be  found  in  the  temper  of  the  times. 

The  pressure  of  the  preceding  causes,  had  been  felt  by 
the  people,  joined  to  others  more  latent,  and  of  a  person^ 
nature,  so  far  as  respected  manners ;  and  there  was  an  unea- 
siness, and  straggle  to  tlirow  oflF  the  whole  judiciary.    With 
a  certain  description  there  was  a  struggle  to  throw  off  the  law 
altogether.     This  was  the  case  pretty  generally  with  those 
editors  of  journals,  who  had  been  in  the  habit  of  arraigning 
characters  at  their  bar,  and  did  not  much  relish  there  being 
an  appeal  to  the  courts  of  law,  in  cases  of  libel.  The  common 
law  itself,  therefore,  became  a  subject  of  defamation;  and 
batteries    were    erected    in    every    county;    and   gazettes 
playing   upon   it  in  every  direction.       What  was  common 
law^  seemed  to  be  uncertain,  and  could  not  be  Muderstood* 
No  one  likes  the  restraint  of  law.     The  idea  is  always  popu- 
lar and  pleasing,  to  be  able  to  do  without  it.     The  language 
of  John  Cade,  in  Shakespeare,  is  much  the  ssune  with  the  po- 
pular and  prevailing  sentiments,  at  a  certain  period  in  Pena- 
sylvania. 

Even  learning  itself  began  to  be  considered  as  a  disqua- 
lification for  office;  at  least  for  the  legislature. 

So  far  as  respected  law  it  seemed  to  be  pretty  g*enerally 
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the  opinion  that  it  could  be  dispensed  with  in  the  decision^ 
of  questions  of  property ;  indeed,  in  every  matter  of  de*- 
tnand,  or  even  trespass,  unless  with  some  reservation  of  ap- 
peal in  certain  cases,  the  idea  was,  that  good  sense^  without  a 
.  knowledge  of  legal  rules,  might  suffice.  Hence  the  increase 
tff*  the  jurisdiction  of  the  justices  of  the  peace;  tmd  the  system 
^f  arbitrations* 

The  then  governor,  who  had  been  chief  justice  of  thfe 
Btate,  undertook  to  stem  these  innovations  as  unconstitutional. 
This  naturally  led  to  the  meditating  a  change  of  the  constiTU' 
tton  itself     It  requires  great  judgment  and  knowledge  of  xht 
popular  current  in  favour  of  what  is  called  reform^  to  know 
how  far  to  stem  it,  or  how  far  to  fall  with  it,  until  its  force  is 
ftpent.     Where  a  reform  is  really  judicious  to  a  certain  eJc- 
tettt ;  if  it  is  resisted,  short  t)f  that  extent,  it  swells  to  a  tor- 
rent, and  goes  to  a  greater  excess  than  it  would  otherwise 
have  done.     The  people  would  have  the  jurisdiction  of  the 
justices  encreased;  and  arbitrations  introduced^  that  they 
might  make  the  experiment.     I  was  for  having  it  done ;  and 
was  sorry  that  any  impediment  or  obstruction  was  thrown  in 
the  way.     I  well  knew  that  the  rage  would  satiate  itself,  and 
on  experiment  what  was  found  salutary,  would  be  retained; 
and  what  was  otherwise  would  be  amended  or  abrogated.     I 
could  pretty  well  see  where  it  would  ultimately  rest;  and  that 
Vrould  not  be  far  from  where  it  began,  as  to  arbitrations.    The 
single  amendment  that  I  saw  necessary  in  the  law  as  to  arbi- 
tration, was  this,  that  at  the  instance  of  the  defendant  on  the 
return  of  the  writ  into  court,  a  reference  might  be  ordsredhy  the 
court  to  be  conducted  under  their  direction.     And^  at  the  dis- 
cretion of  the  court  themselves,  in  any  case,  where  a  cause  ap- 
peared proper  for  a  reftrence^  it  should  he  ordered.     This 
would  take  place  chiefly  in  matters  of  account;  or  in  contro- 
versies of  lesser  moment. 

I  am  favourable  to  the  increase  of  the  jurisdiction  of  the 
justices ;  and  pei  haps  from  the  depreciation  of  the  circulating 
medium,  it  might  be  still  farther  augmented.  Be  that  as  it 
may,  I  consider  it  much  more  favourably  than  I  do  an  inde^ 
finite  reference  to  arbitration. 

A  discontent  with  the  judiciary  brancli,  would  seem,  in 
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some  measure,  to  ha\e  subsided.  The  chief  justice^  el 
leasts  is  above  all  exception.  The  delay  in  the-  admini* 
stration  of  justice,  which  as  we  have  pointed  out,  w^as  a  grcax 
cause  of  it,  has  been  in  part  removed.  By  an  act  of  S+ih  Fe- 
bruary, 1806,  it  was  provided  that  "no  circuit  court  ot  iIk 
supreme  court,  shall  be  held  otherwise  than  by  ?l  single  jvdje. 
By  this  act  also,  the  high  court  of  errors  mid  appeals^  vhich 
was  also  a  cause  of  delay,  was  su6pe?iclecfy  so  as  to  sustain  no 
new  cause  ;  but,  with  a  power  to  hold  two  terms  at  which  all 
the  causes  then  before  them  should  be  dt;jermined  and  where- 
upon the  said  court  should  be  abolished." 

By  an  act  of  the  11th  March,  1811,  circuit  courts  were 
abolished,  which  had  been  a  distressing  grievance  to  the 
judges  of  the  supreme  court,  and  a  great  ground  of  delay  of 
trials,  and  consequent  dissatisfaction  of  the  countr}'.  By  this 
act  it  was  provided  that,  no  issues  in  fact  should  be  tried  in 
bank;  a  thing  which  the  judges  of  the  supreme  court  them- 
selves, as  I  have  already  pointed  out,  ought  long  before,  to 
have  corrected,  and  which  they  had  the  power  to  do. 

By  the  act  of  24th  February,  1806,  the  state  had  been  di- 
vided into  two  districts  of  the  supreme  court,  called  the  East- 
ern  and  Western :  And  by  act  10th  April,  1807,  a  middle  dis- 
trict was  established.  And  now  by  the  act  of  11th  March, 
1811,  two  new  district  terms  were  added;  so  that  so  far  as 
respected  the  hearing  causes  in  Bank,  justice,  if  not  brought 
home  to  every  mnn*s  door^  must  be  said,  at  least,  to  be 
brought  nearer  to  it.  All  these  were  gi-eat  improvements ; 
for  writs  of  error,  to  a  court  in  Bank  at  Philadelphia,  were 
to  a  great  part  of  the  state,  but  a  mere  illusion^  and  a  name. 
And  yet  before  these  terms  were  established,  writs  of  error 
could  ly  only  to  that  in  Philadelphia,  for  it  was  the  term  for 
the  whole  state.  For  this  reason^  a  case  at  nisi  prius^  in  the 
remote  counties  especially^  not  appealed  from^  founds  hut  Utile 
presumption  of  an  acquiescence  in  the  law  decided.  And  hence 
nisi  prius  decisions  in  Pennsylvania  are  of  the  less  icezght. 
The  great  bidk  of  these  referred  to  in  Smitfi^s  edition  of  the 
laivs^  ought  to  pass  for  nothings*  except  so  far  as  to  give  in- 
formation  as  to  a  knoxvledi^e  cf  the  history  of  the  law^  and  the 
xvay  of  thinking  cf  individual  judges. 
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By  an  act  of  the  30th  March,  1811,  "  the  district  court 
ibr  the  city  and ,  county  of  Philadelphia,"  was  estjd>lished ;  to 
take  jurisdiction,  ^'  where  the  sum  in  controversy  shall  ex- 
ceed one  hundred  dollars,''  and  to  which  court,  ^  all  suits, 
and  causes  depending  in  the  court  of  common  pleas  of  the 
city  and  county  of  Philadelphia,  where  the  sum  in  contro- 
versy exceeds  one  hundred  dollars  shall   be  transfered,  and 
the  original  jurisdiction  of  the  said  court  of  common  pleas  of 
the  city  and  county  of  Philadelphia  where  the  sum  in  contro* 
^versy  exceeds  one  hundred  dollars,  shall  thenceforth  cease  and 
determine/*    This  gave  great  relief  to  the  court  of  common 
pleas,  and,  by  such  tail  race^  so  to  speak,  the  wheel  of  this  court 
continued  no  longer  to  wade^  as  the  phrase  of  the  millers  is.  It 
is  farther  provided  by  this  act,  "  that  no  suit  shall  be  removed 
fronn  the  district  court  by  certiorari,  or  habeas  corpus ;  but, 
that  in  all  cases,  the  final  judgment  of  the  said  district  court 
may  be  examined  and  affirmed,  or  reversed  on  a  writ  oj  error 
from   the  supreme  courtP     By  this  provision,  a  great  relief 
is  given  to  the  supreme  courts  lessening  the  number  of  tri- 
als at  nisi  prius,  so  as  to  present  a  prospect  of  the  wheel  of 
that  court,  no  longer  continuing  to  wade  also.     For  though 
there  is  a  sufficiency  of  business  for  the  nisi  prius  of  the 
supreme  court,  even  sitting  ^3  weeks   in  the  year  which  is 
prescribed  by  law,  yet  it  is  in  the  power  of  the  court  by  this 
means  to  keep  the  business  pretty  well  done,  and  we  hear 
now  of  little  or  no  complaint  of  the  delay,  which  has  been  just- 
ly termed  a  denial  of  justice  ;    for  it  is  a  denial  to  a  certain 
extent.     All  things  considered,  the  system  of  the  judiciary 
establishment  in  Pennsylvania,  is  the  best  in  the  union,  but 
is  even  yet  susceptible    of  some  amendments.     As  I  have 
already  hinted,  one  of  these  is,  the  reducing  the  number  of 
counties  in  some  of  the  presidential  districts  to  the  constitu- 
tional limit  of  three.     It  is  preposterous  that  there  be   four, 
I  five  or  six  counties  in  a  mountainous  district ;  and  not  more 
than  three,    in  some  cases,  in  the  level  country,  and  where 
the  seats  of  justice  are  more  adjoining.     It  is  an  unequal 
Astributton  Jor  the  same  salary*      The  earliest  attention  of 
the  legislature,  ought  to  be  drawn  to  this ;   more  especially 
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as  in  the  mountainous  country  of  the  western  districts, 
greater  croud  of  business,  from  ejectmems  depending,  hi 
been  thrown  upon  the  dockets,  from  the  abolition  of  the  cir- 
cuit  courts.  It  is  wj^at  reflects  much  credit  upon  the  late 
and  present  administration  of  the  state  government,  that  the 
attention  of  the  legislature  has  been  so  much  drawn  to  amend- 
ments, both  oi  iht  judicial  codes,  znd  judiciary  system ;  and 
though  sometimes  touched  unsAilfuljty^  in  the  opinion  of  sci- 
entific men ;  yet,  no  question  cmi  be  raised^  but  that  a  disposi^ 
tion  has  been  shewn  to  do  what  was  for  the  best. 


On  the  Naturalization  Laws  of  Congress,  and  the  principle  in- 
volved in  the  right  (^expatriation, 

CAN  the  subject  of  a  foreign  power,  be  detained  con- 
trary to  his  subjection  I  It  would  be  immofal  to  detain  a  bale 
of  cloth ;  and  why  the  property  of  a  man  ?  But  is  he  de^ 
iained  by  our  naturalization  laws  i  It  might  not  be  immoral 
were  we  only  to  refuse  the  aid  of  our  municipal  iaw^  for  the 
apprehending  and  delivering  him  to  his  sovereign.  But  do 
not  our  naturalization  laws  oblige  us  to  go  farther ;  and  to 
protect  him  against  the  claim  of  his  sovereign  demanding 
him  ?  That  cannot  but  be  implied;  for  allegiance  and  pro- 
tection are  reciprocal. 

But  it  cannot  be  construed,  it  will  be  said,  as  going  fur- 
ther than  to  protect  while  under  our  municipal  law.  But  the 
going  that  length  must  imply  that  he  is  his  own  property, 
and  may  be  protected,  at  least,  to  that  extent,  against  the 
claim  of  his  sovereign.  As  to  the  protecting  him  while  in 
our  service,  and  out  of  the  municipal  jurisdiction,  can  in- 
volve  a  question  of  power  only,  not  of  ri^ht.  If  we  have  a 
n^hf  to  protf  ct  him  while  under  our  municipal  law,  we  have 
a  right  to  protect  him  while  out  of  it,  and  on  the  high  seas  if  ^ 
we  can  do  it.  The  allegation  therefore  is  idle,  that  there  is 
a  distinction  in  the  case^  between  the  right  to  protect  within 
9ur  municipal  jurisdiction^  and  out  of  it. 
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Sut  Qur  right  to  protect  to  any  extent  must  depend  upon 
the  right  of  the  natursdized  to  withdraw  himself  &om  his  alle- 
gumce  ;  or,  in  other  words,  exfmitriate  himself.  Do  not  we 
sanction  therefore,  this  rig^t  or  claim  of  ai  right  to  expatriate 
himselfi  when  we  receive  the  abjuration  of  his  allegiance^ 
and  admit  him  to  become  a  citizen?  We  expressly  exact 
from  him  that  he  shall  ^^  absolutely  and  entirely  renounce 
and  abjure  all  allegiance  and  fidelity  to  every  foreign  prince, 
potentate,  state  or  sovereignty  whatever,  and  particularly  b$ 
namcy  the  prin'te,  potentate,  state  or  sovereignty -whereof  he 
was  before  a  citizen  or  subjictJ"*  See  the  naturalization  acts^ 
and  particularly  that  of  the  14th  Ap.  1802. 

If  it^s  an  immoral  act  in  the  naturalized  to  do  this;  if 
it  was  contrary  to  his  duty  political  or  moral;  are  we  akoge- 
ther  jusr,  and  free  from  blame,  who  receive  the  abjuration  I 
hre  we  not  rather  to  be  considered  in  the  light  of  a  particeps 
criminis  and  partakers  of  his  guilt  \  His  precedent  obliga- 
tion to  his  sovereign  or  cluntry^  if  we  can  suppose  an  inex^ 
tricabk  obligation  to  exist,  must  render  the  taking  such  an 
oath,  immoral ;  and  as  it  could  not  be  taken  to  us  unless  we 
accepted  it,  we  are  at  kast  instrumental,  as  the  phrase  is,  ta 
this  breach'  of  obligation*  I  do  not  just  say  iu  the  language 
of  Hudibras 


•  A  breach  of  oath  is  duple. 


And  either  way  admits  a  scruple  i 

Aad  may  be  ex  parte  oS  the  maker 

Mere  criminal  than  the  injured  taker  ; 

For  he  that  strains  too  far  a  vow 

WiU  break  it  like  an  o'er-bent  bow. 

And  he  that  made  and  forcM  it  broke  it, 

Not  be  that  for  convenience  took  it. 

But  the  protecting  him  against  the  precedent  obUgationy 
*  whether*  of  Aom^  or  ^abroad^  must  bring  us  cltarly,  and  oa 
every  principle  of  taw  natural^  morale  or  pol  tical^  under  ,the 
denomination  of  his  offence  as  accessaries  or  a&  principals.  Or 
if  we  Sstinguish^  it  is  at  least  the  holding  out  an  inducement, 
and  taking  benefit  from  the  iniquity^  if  we  do  not  procure  it. 
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In  law  there  is  a  distinction  between  the  stealing  and 
the  receiving  stolen  goods ;  but  in  morality,  the  distinc- 
tion can  only  be  in  the  degrbe  of  g^ilt.  The  nature  of  the 
crime  is  the  same*  The  one  may  bespeak  more  hardihood, 
or  address,  but  the  minds  of  both  are  equally  deptavcd  and 
reg-ardless  of  social  duty*  The  subject  naturalized  robs  his 
country  of  himself  or  steals  himself  from  it ;  and  we  partici- 
pate in  the  robbery  or  stealth. 

In  order  then  to  justify  our  naturalization  laws  and  make 
them  honourable,  it  becomes  necessary  to  assert  the  right  of 
expatriation.  It  becomes  necessary  to  do  more ;  to  assert  it 
even  in  the  face  of  a  nation,  or  of  those  nations,  a  principle 
of  whose  laws,  it  is,  that  a  citizen,  or  subject  carm^  expotri- 
ate  himself  This  is  the  case  particularly  with  England,  in 
whose  case  no  exceptidn  is  made  ;  and  it  is  notorious  that  we 
receive  the  naturalization  of  subjects  of  that  power. 

But  if  we  assert  the  right  of  exuere  ligeantiam  in  the 
case  of  British  subjects,  can  it  be  made  any  question  whe- 
ther such  a  right  exists  with  ourselves  in  these  states,  I 
mean  the  right  to  put  off  or  strip  ourselves  of  our  allegiance* 
If  a  British  subject  has  a  right  notwithstanding  the  principle 
of  his  law,  can  it  be  a  question  in  our  case  with  regard  to 
whom  it  may  be  a  question,  whether  such  a  principle  of  the 
common  law,  was  carried  with  us  in  our  emigration  from 
that  countrj^*  It  is  a  principle  at  least  of  the  European 
country,  from  whence  our  emigration  chiefly  has  cosae ; 
and  it  is  in  die  face  of  this  principle  that  we  undertake  to  na- 
turalize* Can  we  justify  this,  upon  any  ground  but  by  say- 
ing that  the  principle  is  contrary  to  natural  right,  and  that 
we  will  not  regard  it*  If  locally  unreasonal^k,  and  unjust 
with  these  countries,  can  it  be  reasonable  or  just  here  f  Can 
it  be  expedient  in  those  countries,  when  we  must  attack  even 
that  foundation  in  saying  that  it  is  unjustifiable  i  To  what 
would  I  bring  my  argument  i  It  is  to^  those  who  question 
the  right  of  expatriation  from  these  states;  who  allege  that  it 
is  a  principle  of  the  common  law  which  we  have  carried  with 
us  to  these  early  colonies ;.  and  recognized  by  our  laws  and 
institutions ;  particularly  the  laws  of  those  states,  and  in  par-> 
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ticular  Pennsylvania,  who  have  expressly  recognized  the  in- 
troduction of  the  common  law  without  an  exception  of  this 
principle ;  and  the  exclusion  of  which  can  be  maintained  only 
on  the  ground,  that  colonists  onrry  v^Sk  them  only  so  much 
of  the  common  law  as  is  applicabk  to  their  situation*     I  bring  { 
my    argument  also  to  that  decision  of  the  judges  of  the 
supreme   court  of  the  United  States ;   or  of  any  of  them^ 
who  have  questioned  the  right  of  the  citizens  to  expatriate, 
and  throw  off  their  allegiance,  under  any  circumstances,  ctnd 
in  any  case  or  at  any  time.     The  naturalization  laws  must  be 
repealed  or  the  right  must  be  asserted. 

It  may  be  Said  that,  in  the   act  of  naturalizing,  it  is  un« 
dersto<jd,  or   ought  to   be  understood,  that  the  naturalized 
person  is  to  be  considered  as  intitled  to  the  protection  of  the 
laws  only  while  here ;  to  the  rights  of  a  citizen  but  still  lia- 
ble nevertheless  to  the  demand  of  his  sovereign  ;  and  to  be 
surrendered  when  demanded.     Be  it  so,  that  it  is  so    to-be 
understood  by  the  U-  S.  naturalizing,  and  the  person  nata-' 
xaiized,  which  ia  not  thefact^  but  suppose  it  so,  would  it  not 
be  a  departure  from  the  duties  of  one  good  neighbour  to  ano- 
Uier,   and,  as  in  common  life,  a  cause  of  dissatisfaction,  if 
not  of  litigation^  so  between  nations  a  cause  of  war,  and  a 
just  cause  of  war,  to  harbour  runaways  from  the  service  of 
each  other,  not  of  AiVff^  persons  only,  but  oi  servants  for  life. 
And  still  more  to  entice^  and  seduce  from  service,  by  confer* 
ing  on  them  every  privilege  of  one  born   in  the  family  f 
Tlie  truth  is,  the  right  must  be  asserted  in  its  germ  and  pro- 
gress, or  the  naturalization  laws,  must  be  mod'fied^  or  repeal- 
ed altogether.    They  certainly  must  have  proceeded  on  the 
ground  thafc^.every  individual  in  every  political  society,  has 
a  natural,  aad  political  right  to  leave  it  except  during  war. 
And  this  exception  is  expressly  made  by  the  naturalization 
act  ^  That  no  alien  who  shall  be  a  native  citizen,  denizen  or 
^     subject  of  any  coiptry,  state,  or  sovereign  with  whom  the 
U.  S.  shall  be  at  War  at  the  time  of  his  application,  shall  be 
then  admitted  to  be  a  citizen  of  the  U.  S/' 

I  do  not  enter  into  the  question  how  far  the  principle  of 
the  nemini  Hcet  exuerc  ligeantiam,  is  founded  in  reasoi), 
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political  coavenieDcy,  or  original  conapactt  or  general  con- 
aeiH«  But  looking  ac^  in  relation  to  the  naturalization  law 
it  is  evident  that  both  caimpt  stand  together  i  one  or  the 
other  must  go  by  the  iioard. 


.  SIN'CE  writing  the  above,  it  came  Into  my  mind  to  see 
j?hether  I  cc^ld  not  throw  out  a  few  hints  on  the  subject  of 
the  right  of  expatriation,  and  consequent  naturalization, 
which  is  founded  upon  it« 

I  call  these  hints^  because  T  cannot  undertake  a  formal 
dissertation,  not  having  either  leisure^  or  abilities  to>  do  the 
subject  justice.  '  Does  not  nature  seem  to  point  out  the  right 
from  what  we  see  even  in  the  inanimate  world  f  The  tide 
ebbs  and  flows ;  and  "  the  -wind  bteweth  whence  k  listethJ^* 

It  is  essential  to  the  salubrity  of  the  waters,  and  bf  the 
atmosphere,  that  there  be  a  current* 

In  the  vegetable  world,  seeds  and  plants  are  said  X»  flom- 
rish  by  a  change  of  soil. 

In  the  anmo/ kingdom  we  hear  ci  crossing  the  strain  m 
order  to  improve  the  breed.  The  human  species  is  said  to 
degenerate  both  in  physcial  and  m^ra/  qualities,  by  the  in- 
ter-marriage of  near  relations.  Dwarfs  and  idiots^  after  a 
length  of  timej^^have  been  observed  to  be  the  offspring  :  If 
so,  in  a  degree,  the  effect  will  be  the  same  where  the  society 
is  smally  the  cause  being  the  same. 

But  be  these  things  as  they  may,  there  can  be  no  ques- 
tion  but  that  the  civilization  of  man,  and  his  inteUectwU  im^' 
provement  must  be  assisted  by  a  free  ingress^  and  egress 
from  one  people  to  another.  The  collision  polishes;  the 
communication  of  ideas  improves  the  understanding*  Arts 
and  sciences  are  not  the  invention  of  one  man ;  but  of  many  ; 
nor  are  they  brought  to  perfection  by  one  nation;  but  by  ma- 
ny ;  and  that  through  successive  generations  of  men  upon  the 
earth.  If  a  denial,  therefore,  of  the  right  of  expatriation  con- 
travenes the  physical,  and  moral  improvement  of  the  spe- 
cies, and  the  amelioration  of  the  condition  of  man,  it  must 
be  the  voice  of  nature  that  such  right  exists.  ^ 
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Wbmt  is  there  against  it,  but  {tkecbSgation  due  to  apC' 
rent  and  to  country  ?  But,  it  must  diq>end  upon  the  ques- 
tion, what  will  contribute  to  the  greater  sum  of  happiness  to 
the  species*  For  the  general  result  DH|Bt  determine,  the  par* 
ticular  right*  The  .lesser  must  gife  way  to  the  greater.  ^ 
Much  may  be  said  in  favour  of  the  obligation  due  to  the  pa- 
rent; and  it  will  Jbe.  just  as  easy  to  shew  that  the  suiser* 
viency  of  the  whole  life  is  due,  as  that  it  terminates  at  the 
years  of  maturity,  or  21:  or,  that  a  parent  has  the  right  to 
inflict  death,  as  he  gave  life:  and  the  Roman inv  gave  this 
power  to  a  father.  But  this  would  be  taking  matters  in  an 
extreme  to  which  no  one  could  consent ;  or  radier  at  which 
every  mind  would  revolt.  But  whalt  is  there  to  limit  the 
rifi;ht  if  we  take  it  on  the  footing  of  obligation  f  I  know  of 
nothing  but  the  consideration  stated,  the  happiness  of  the  indi- 
vidual, and  of  the  whole. 

The  same  thing  in  the  case  of  that  c/ffcm,  or  ri^^ht^  if  you 
chuse  to  have  it  so,  which  the  society  has  over  all  that  are 
born  under  it.  It  must  be  determined  not  on  the  principle  of 
obligation ;  but  of  the  greater  general  good  to  the  species. 

I  had  conceived  an  early  prejudice  against  this  claim  in 
the  case  of  Patkul,  put  to  death  by  Charles  12th  of  Sweden, 
on  th6  ground  of  the  ne  eicuere  liffeanttam^  notwithstanding 
^e  had  been  30  years  in  the  service  of  the  Emperor  of  Rus- 
sia. 

M*  Donald's  case  also,  Foster's  Reports,  5%  served  to  iih- 
press  me  unfavourably  towards  this  as  a  principle  of  the  com- 
mon law.  He  was  a  native  of  Great  Britain,  but  "  had  re- 
ceived his  education  from  his  early  infancy  in  France  #  had 
spent  his  riper  years  in  a  profitable  employance  in  that 
kingdom  whiBxe  all  his  hopes  centered.*'  Speaking  of  the 
doctrine  of  natural  allegiance,  tlie  counsel  in  his  case,  repre- 
sented it  as  a  slavish  principle  not  likely  to  prevail  in  these 
times,  especially  as  it  seemed  to  derogate  from  the  princi- 
ples of  the  revolution.  This  feeling  was  strengthened  by  a 
course  of  thinking  on  the  one  side,  from  our  situation,  and 
that  of  emigrants  J  in  the  revolutionary  war  and  since.  I  had 
;  felt  a  predisposition,  before  I  undertook  to  throw  out  these 
hints,  to  be  able  to  satisfy  myself,  that  this  principle  of  the 
ne  oKucre,  might  be  found  to  rest  on  no  good   foundation. 
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The  fact  is  that  I  had  become  reconciled. to  a  resistanee  Co 
it;  and  there  is  no  question  with  me  as  to  the  rig-ht^  but  the 
power ^  only.  And  I  believe  it  is  now  brought  to  ftich  a 
point  that  the  ultima  f^tio  must  determine  it. 

It  will  not  be  understood,  that  I  ipean  to  say  that  the 
cause  of  the  present  war,  or  the  continuance  of  it,  is  the  na- 
turalizing British  subjects,  though  it  may  have  led  to  it  on 
the  part  of  the  enemy,  and  is  the  pretence  for  continuing'  it. 
For  whether  thc^e  states  had  naturalized  or  not,  they  might 
employ  Britiak  seamen,  or  it  might  be  alleged  that  they  did 
employ,  and  the  redress  as  they  would  call  it  by  the  act 
0/  the  party ^  in  the  law  phrase,  would  be  resorted  to ;  which 
would  produce  the  consequence  of  taking  or  mistaking  the 
American  for  the  British  in  the  caption.  So  thatf  unless  it 
is  left  to  be  a  matter  between  the  governments^  and  of  national 
investigation^  and  not  of  individual  interference^  it  will  he  im^ 
possible^  that  controversy  can  be  aooided. 


Of  certain  acts  of  congress,  and  the  construction  put  iipop 
those  acts  by  the  courts  of  the  United  States. 

By  an  act  of  4  Aug.  1790,  sect.  45.  it  is  provided,  "  that 
where  any  bond  for  the  payment  of  duties  shall  not  be  satis- 
fied on  the  day  it  became  due,  the  collector  shall  forthwith 
cause  a  prosecution  to  be  commenced  for  the  recovery  of 
the  money  thereon,  by  action  or  suit  at  law,  in  the  proper  court 
having  cognizance  thereof;  and,  in  all  cases  of  insolvency  ^  or 
where  any  estate  in  the  hands  of  executors,  and  administrators 
shall  be  insuflScient  to  pay  all  the  debts  due  from  the  deceased^. 
the  debt  due  to  the  United  States  on  any  such  bond,  shali'be 
first  paidy 

And  by  an  act  of  2d  May,  1 792,  sec.  1 8,  it  is  provided  that 
"the  cases  of  insolvency  in  the  preceding  act  mentioned,' 
shall  be  deemed  to  extend,  as  well  to  cases  in  which  a  debtor 
not  having  sufficient  property  to  pay  all  his  or  her  debts, 
shall  have  a  voluntary  assignment  thereof  for  the   benefit^ 
of  his  or  her  creditors,  or  in  which  the  estate  and  effects  of 
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an  aiscondtn^j  coQcealed,  or  abaent,  debtor  shall  have  been 
attached,  by  process  of  law,  as  to  cases  in  which  an  act  of  le- 
gal bankruptcy  shall  have  been  committed." 

By  an  act  of  3d  March,  1797,  sec.  5,  it  is  provided  "  that 
where  any  revenue  officer^  or  other  persom^  hereafter  becom- 
ing indebted  to  the  United  States,  by  bond,  or  otherwise, 
shall  become  insolvent;  or  where  the  estate  of  any  deceased 
debtor,  in  the  hands  of  oxecutors  or  administrators,  shall  be 
insufficient  to  pay  all  the  debts  due  from  the  deceased,  the 
debt  due  from  the  Untied  States  shall  be  first  satisfied;  and 
the  priority  hereby  established,  shall  be  deemed  to  extend, 
as  well  to  cases  in  which  a  debtor,  not  having  sufficient  pro- 
perty to  pay  all  hi^debts,  shall  make  a  voluntary  assignment 
thereof;  orm  which  the  estate  and  effects  of  an  absconding, 
concealed,  or  absent  debtor,  shall  be  attached  by  process  of 
law,  as  to  cases  in  which  an  act  of  legal  bankruptcy  shall  be 
committed." 

This  prerogative  assumed  by  the  United  States  is  alleged 
to  be  founded  on  sec.  8  of  the  constitution  of  the  United 
States,  "  The  congress  shall  have  power,"  &c.— — 
•  *♦  18:  To  make  all  laws  which  shall  be  necessary,"  Sic, 
Now  I  am  not  one  of  those  who  have  been  for  stinting  these 
powers, so  much  as  has  been  contended  in  the  case  of  a  na- 
tional bank.  For  I  think  such  a  means  of  economy  is  abso- 
lutely necessary,  and  the  money  concerns  of  the  union  can- 
not well  be  transacted  without ;  at  least,  not  to  so  much  advan- 
tage for  the  general  good.  But  I  hold  it  not  ?iecessary  to 
takeaway  the  property  of  an  individual  to  serve  the  communis 
ty.  Is  it  not  taking  away  my  property^  when  a  debt  due  to 
me  is  taken  away,  and  the  demands  of  the  United  States  a- 
gainst  my  debtor  must  be  satisfied,  before  I  can'  come  in. 
In  the  case  of  a  revenue  ofiicer^  it  might  be  justifiable  in  a 
case  where  I  have  trusted  him  after  he  had  been  appointed 
•  a  revenue  officer,  because  I  had  notice  that  he  had  been  so 
appointed,  and  it  was  at  my  own  risk,  and  with  a  knowledge 
of  this  privilege  of  the  United  States  that  I  gave  him  credit. 
But  having  given  him  credit,  before  he  was  an  officer^  shall 
\\i2Xfund  o\\  which   I  c:ave  him  credit  be  swallowed  up  by 
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tlie  United  States  who  after  my  debt,  and  cause  of  ftctioo  bad 
accrued,  had  thought  proper  to  appoint  him  such. 

But  the  act  goes  further  than  even  the  case  of  a  revenue 
hfficer  ;  it  extends  to  the  case  of  any  other  persdn  who  shall 
become  indebted  to  the  United  States.  Thus,  if  I  sell  a  tract 
of  land  to  an  individual,  transfer  property  of  any  description, 
or  contract  with  him  for  services,  and  render  it  whereby  a 
debt  becomes  due ;  and  for  which  I  may  even  take  his  obli- 
gation under  seal,  or  what  is  more,  have  brought  a  suit  and 
oht3i\xiidA  judgment ;  yet  a  demand  of  the  United  States  sub- 
sequently founded,  or  established,  will  take  a  priority ;  or 
sweep  the  whole  from  my  grasp.  I  have  been  informed  by 
the  very  gentleman  who  draughted  the^bill,  that  the  words 
other  person^  were  not  in  the  bill  as  originally  draughted; 
but  were  put  into  it  as  it  passed  through  the  houses,  a  re- 
presentative observing  to  him  that  it  would  all  have  enough 
to  do.  His  idea  was  that  such  a  provision  would  be  neces* 
sary.  Necessitas  nullam  habet  legem,  is  a  maxim  as  ancieat 
as  the  Latin  language ;  and,  that  necessity  has  no  law,  is  as  old 
as  good  English ;  aftd  even  in  old  Saxon  or  the  broad  Scotch, 
it  is  said,  needs  must  when  the  devil  drives.  But  what  is  thwe 
to  drive  to  this  ?  Has  not  the  coogress  power  to  lay  taxea  ad 
libitum  ?  Why  then  filch  away  from  an  individual  his  debt 
due  to  him,  for  the  sake  of  the  public  ?  It  is  the  prerogative 
of  the  king  of  Great  Britain;  but  how  came  it  to  be  that  of 
the  United  States,  unless  it  is  given  under  this  term  neceS" 
sary  ?  It  is  not  given,  but  by  a  species  of  political  cowar£ce 
in  the  representatives^  taxes  are  avoided  because  the  laying 
of  these  might  affect  their  immediate  popularity.  The  imBr 
vidual  wronged  has  but  one  inouth  to  exclaim  against  the 
injustice ';  but  the  multitude  that  feel  taxation  to  which  they 
are  bound  to  submit  have  many  mouths.  The  representatives, 
for  the  time  being,  are  unwilling  to  lay  taxes  though  equal  on 
the  whole  community ;  and  they  consult  themselves  at  the  ex- 
pence  of  Tom,  Dick,  and  Harry,  who  are  in  the  towns,  or 
in  the  woods ;  and  whose  voice  individually  cannot  be  so 
much  heard.  They  arc  in  the  habit  of  starting  at  the  word 
tax,  like  Asmodeus,  at  the  smell  of  burnt  fish;  but  are  not 
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Abocfced  at  tfie  lir»ad  view  of  individual  injustice*    This  sec-^ 

tioo  of  the  act  ought  to   be  repealed ;  and  the  provision  re- 

Mnuned  to  the  case  of  a  revenue  officer  trusted,  and  the  debt 

to  an  individual  which  became  due  before  the  appointment*. 

This  is  the  farthest  that  the  act  of  the  legislature  of  the 

Umoii»  on»  the  score  of  natural,  and  moral,  or  legal,  and  po- 

btical  justice,  had  a  right  to  go*     Knowledge  to  all  the  citi* 

aeu  that  the  United  States  have  a  priority  of  lUm  upon  all 

ibe  property  of  a  revenue  officer,  would  save  from  the  giv- 

m^  lum.  credit,  or  if  given,  would  take  a:\vay  from  the  credit 

tor  ia.  such  case,  the  right  to  complain.    The  United  States 

have  it  in  their  power  to  exact  security  to  any  amount  from  a 

officer,  or  other  person  with  whom.  they,  may  con- 

;  %  and  this  is  their  remedy  a  priore  against  deUn*quen^ 

cieft,  and  not  a  posteriore,  the  relieving  in  a  case  of  default 

at  the  expence  of  a  citizen  who  is  in  common  with  the  whole 

body  politic  bound  to  contribute  his  proportion  to  the  tXr 

igencies  of  a  peace  oc  war  establishment.     It  cannot  there- 

forebe  necessary  to  take  the  property  of  a  citizen  in  this  way ; 

and  if  not  necessary,  is  unjust*     Under  what  idea  but  that 

of  being  necessary  can  it  be  taken?  The  Congress  have  no 

poirei9(  but  that  which  is  given  them*    They  have  no  common 

hw  prerogative  2LS  in  the  case  of  the  iinff  of  Great  Britain; 

tfr  which  the  commonwealth  of  a  state  may  exercise  where 

it  is  given  by  law,  because  that  law  has  the  assent  of  every 

ckizen ;  or,  in  contemplation  of  law,  is  supposed  to  have  it. 

Hiough  even  in  this  case,  it  may  be  questionable ;  and  ought 

to  be  question0d.     In  the  state  of  Pennsylvania,  debts  due  to 

the  commonwealth,  instead  of  being  preferred,  are  postponed ; 

and  laueh  to  the  credit  of  the  people  who  have  riejected  this 

badge  ol royalty,  as  tmcong-enial  with  a  republican  governmait^ 

This  amendment  was  made  upon-thii  former  law  of  afl  ante- 

revolutioiiary  period  which  followed  the  common  law  in  the 

ease  of  the  kingly  prerogative.  It  is  not  only  reasonable  that  if 

a  loss  in  the  case  of  an  insolven^debtor  is  to  be  borne,  it  should 

fan  npon  the  many  instead  of  falling  upon  one^  but  I  deny 

tbit  the  commonwealth  has  a  right  to  make  it  otherwise ; 

for  the  property  of  one  individual  cannot  be  takeg  away, 
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without  a  compensation.  And  a  preference  of  payment  ki 
the  case  of  an  insolvent,  or  where  the  property  of  a  deceated 
persortj  cannot  discharge  the  whole,  is  the  same  thing  as  tak« 
ing  away  what  belongs  to  an  individual  without  giving  him  a 
compensation ;  yet  on  behalf  of  the  United  States  this  is 
claimed  as  a  right,  and  enacted  by  law*  Is  this  law  consti- 
tutional ?  There  can  be  no  doubt  of  the  right  to  enquire  into 
the  constitutionality  of  a  law  of  the  United  States.  For  the 
judiciary  of  the  union  admit  that  right,  and  exerdsed  it  them* 
selves.  They  go  a  little  farther,  and  claim  the  right  of  en- 
quiring into  the  constitutionality  of  a  l2Lvr  of  z  state  ^  witiless 
the  case  of  Vanhome  and  Dorance  where  a  law  of  the  state  df 
Pennsylvania  was  held  to  be  against  the  constitution  of  tliat 
state,  not  because  it  took  away  property  without  giving  com* 
pensation,  but  for  not  giving  it  in  money  ;  though  by  the  com- 
mon law  of  England,  and  by  the  law  of  just  retribution,  it  ought 
not  to  be  in  money  but  in  iind*  It  was  given  in  kind,  a  fee  for 
a  fee,  or  land  for  land*  But  if,  as  to  the  medium  of  the  com- 
pensation, the  courts  of  the  union,  were  so  squeamish,  how  is 
it  that  they  have  overlooked  this  law,  which  takes  awsy  a 
righty  or  interest  in  a  debtor's  property,  and  makes  no  com- 
pensation  f 

But  the  fact  is,  that  instead  of  questioning  the  law,  they 
have,  by  their  construction,  extended  the  operation,  or  effect 
of  it.  So  far  from  questioning  the  law,  they  have  sanctioned 
the  application  of  the  maxim  to  the  case, "  that  the  interest  of 
all  should  prevail  over  that  of  an  individuaU^  3  C»anch,82. 
This  maxim  is  true,  where  both  cannot  stand  together  ;  but 
not  true  as  applied  in  this  case  ;  but  rather  the  idea  that  the 
public  has  a  broad  back,  and  ought  to  sustain  a  loss,  ilither 
than  an  individual,  where  one  or  the  other  must  sustain  a 
loss :  divided  among  the  whole,  the  loss  of  a  particular dtbt 
is  small,  but  may  be  ruinous  to  a  single  citizen.  But  by 
construction,  they  have  extended  the  operation  of  the  laws  of 
the  United  States,  on  this  head,  as  it  would  appear  to  me, 
beyond  what  either  the  letter ^  or  the  spirit  would  require.  For 
this,  see  the  argument  by  the  counsel,  for  the  defendant  in  er- 
ror, in  the  case  of  the  United  States  v.  Fisher  et  aL  2  Cranch, 
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3SB*     The  observations  of  cowisellor  IngcrsoU  on  the  head 
of  prerogative^  vfiiliUA J  termed  privilege,  supersedes  all  that 
I  could  have  to  say,  in  staging  how  far  this  privilege  is  car- 
ried, even  beyond  that  of  the  kingly  prerogative  in  England. 
It   may  suffice  to  extract  a  few  of  his  observations.     ^^  It 
may  be  useful  (says  he,)  to  consider  the  prerogative  of  th^ 
Kings  of  England  in  this  particular,  at  the  least  liberal  pe- 
riod of  its  juridical  history,  where  unreasonable  preferen- 
ces of  die  sovereign  over  the  subject,  fill  and  deform  its  every 
pmge*    ^y  the  statute  of  33  Hen.  8.  chap.  39.  sec.  74.  '^  his 
debt,  shall  in  suing  out  execution,  be  preferred  to  that  of  eve- 
ry other  creditor  who  hath  not  obtained  judgment  before  the 
king  commenced  his  suit,  3  Bl.  Com.  420.    This  only  makes 
the  commencement  of  the  king's  suit  equivalent  to  a  judg- 
meot  in  favour  of  a  subject." 

*•*'  The  king's  judgment  also  aifects  all  lands  which  the 
king's  debtor  hath  at^  or  after  the  time  of  contracting  his 
debt.    3  BL  Com.  420.     This  relates  to  lands  only.     The 

*  personal  estate  escapes  the  royal  grasp.     Even  there  the  dis« 

*  tinction  for  which  we  contend  has  always  been  observed* 
The  preference  in  favour  of  the  king  is  principally  confined 
tp  cases  where  public  monies  have  been  received  by  an  ac- 
countable officer  to  public  use.  It  does  not  extend  to  trans- 
mictions  of  a  common  nature," 

By  the  statute  of  1 3  Elizabeth,  chap.  4.  "  The  lands  and 
tenements,  goods  and  chattels  of  tellers,  receivers,  collectors, 
&c.  and  other  officers  of  the  revenue,  are  made  liable  to  the 
payment  of  their  debts." 

*'  These  are  the  models  which  the  act  of  congi-css  was  in- 
tended to  imitate.  The  lands  of  such  revenue  officers  are 
liable  to  process,  under  the  king's  judgment,  even  in  the 
hands  of  a  bona  fide  purchaser;  though  the  debt  due  to  the 
king  was  contracted  by  the  vendor  many  years  after  the  alien- 
ation. 3  Bl.  Com.  420.  Here  the  distinction  is  still  kept 
up  between  the  revenue  officers  and  others." 

'  ^^  If  goods  are  taken  on  a  fieri  facias  against  the  lying's 
debtor,  and  before  they  are  sold,  an  extent  come  at  the 
king's  suit,  tested  after  the  delivery  of  the  fieri  facias  to  the 


Digitized 


by  Google 


302  Law  Miscellanies* 

sheriiF,  these  goods  cannot  be  taken  upon  the  extent,  but  the 
execution  upon  the  fieri  facias  shall  be  completed.  4  T.  R. 
402.  Rorke  v.  Dayrell. 

"  Even  Queen  Elizabeth,  with  all  the  supremacy  of  ab- 
solute sway,  did  not  carry  her  prerogative  claims  to  the  ex- 
tent now  urged  for  a  federative  republic^  and  representative 
democracy."  ' 

"  With  the  several  exceptions  already  stated,  and  which 
are  confined  principally  to  revenue  officers,  the  king  of  Eng- 
land has  no  priority  in  the  recovery  of  his  debts  over  the 
meanest  peasant  of  his  dominions." 

Mr.  Ingersoll  goes  on  to  shew  why  the  constructivn  of  the 
act  in  question  ought  to  be  restricted  to  the  case  of  receivers 
of  public  monies* 

^^  How  strange  and  improbable  it  is,"  says  he,  ^'  that 
congress  should  give  a  preference  so  much  exceeding  the 
royal  prerogative  of  England  i  Unless  such  a  construction  be 
absolutely  necessary,  the  inconvenience  attending  it  will  un- 
doubtedly prevent  it^  adoption.  Besides  the  destruction  of  pri- 
vate credit,  and  the  ruin  of  individuals,  it  would  repeal  all  the 
state  laws  of  distribution  of  intestate  estates ;  it  would  pros- 
trate all  state  priority,  which  in  those  cases  has  been  long  esta- 
blished. It  would  produce  a  collision  between  the  preroga- 
tive of  the  states,  and  the  United  States.  Suppose  the  trea- 
surer of  a  state  should  become  indebted  to  the  United  States, 
the  latter  would  take  his  whole  property,  in  opposition  to  any 
law  of  the  state  which  had  passed  to  secure  herself  against 
the  default  of  her  officers." 

^^  If  that  act  is  to  have  the  extended  construction  contended 
for  on  the  part  of  the  United  States,  the  act  is  unconstitution- 
al and  void.  If  liens  general  or  specific;  if  judgments  and 
mortgages  are  to  be  set  aside  by  the  prerogative  of  the  Uni- 
ted States,  it  will  be  to  impair  the  obligation  of  contracts  by 
an  ex  post  facto  law.'*'* 

*'  Under  what  clause  of  the  constitution  is  such  power  given 
to  congress  f  Is  it  under  the  general  power  to  make  all  laws 
pecessary  and  proper  for  carrying  into  execution  the  parti- 
cular powers  specified  ?     If  so,  where  is  the  necessitifj  or 
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where  the  proprictj-  of  such  a  provision,  and  to  the  cxefcxsc 
of  what  other  power  is  it  necessary  ?" 

^^  It  is  in  direct  violation  of  the  <:onstittaiony  inasmuch  as 
it  deprives  the  debtor  of  his  trial  by  jury  without  his  con- 
sent." 

Johnston,  J.  Do  you  admit  the  law  respecting  the  final 
adjustment  of  accounts  at  the  treasury  to  be  constitutional 
as  to  revenue  officers  t 

IngersolL  We  neither  admit,  nor  deny  it  as  to  them.  But 
-we  deny  the  power  of  the  congress  to  give  the  United  States, 
a  preference  in  all  cases  of  persons  who  may  become  indebt-  ' 
ed  to  them  in  every  possible  manner. 

It  was  not  necessary  for  counsellor  Ingersoll  to  go  that 
length  in  the  case  before  the  court.  But  it  has  been  seen 
that  I  deny  the  right  to  give  a  preference  in  any  case. 

Patterson,  J*  Do  you  contend  that  by  the  5th  sec.  the 
priority  of  the  United  States,  will  avoid  even  a  mortgage  to 
an  individual  ? 

Ingersoll.  I  say  that  the  opposite  construction  leads  to 
that. 

I  will  take  upon  me  to  say  the  same  thing.  If  the  act, 
and  the  construction  put  upon  it  by  the  court,  is  carried  out 
to  its  consequence,  it  cannot  be  otherwise.  What  is  a  speci- 
fic lien  more  than  a  general  lien  as  to  the  eiFect  of  it  I  It 
had  been  considered  as  applying  to  the  general  lien  of  a 
judgment  J  and  why  not  to  the  specific  lien  of  a  mortgage  ? 
A  judgment  binds  the  lands  so  that  the  debtor  has  but  an 
interest  in  these,  subject  to  the  payment  of  the  debt.  Jn  the 
case  of  a  mortgagee  it  is  the  same.  If  a  distinction  is  made, 
it  is  not  founded  on  law  or  reason,  but  an  arbitrary  construc- 
tion of  the  court  • 

But  it  is  not  the  construction  of  the  courts  that  I  encoun- 
ter, or  think  it  worth  Avhile  to  trouble  myself  with ;  it  is  the 
acts  themselves  that  I  call  in  question,  as  to  the  powers  oj 
congress  to  enact.  I  wisli  to  go  to  the  foundation  of  the  ille- 
gality of  such  legislation*  The  substratum  or  scaffolding 
being  struck  away,  the  constructioti  will  fall  of  course. 

It  was  a  case  in  which  the  commonwealth  of  Peniisylva*- 
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nia  was  concerned,  that  led  the  supreme  court  of  this  state  to 
consider  this  question.  I  think  it  was  the  case  of  a  jud^meni 
in  favour  of  the  state  against  Nichols.  Execution  had  been 
levied,  and  the  money  brought  into  court.  A  motion  w«a 
made  on  the  part  of  the  United  States  to  take  it  out,  in  b- 
vour  of  a  debt  due  to  them  by  the  same  defendant.  It  was 
refused  by  the  court.  I  have  not  heard  what  became  of  the 
appeal^  being  a  case  of  concurrent  jurisdiction;  but  I. could 
not  but  see  that  if  pressed,  and  decided  in  favour  of  the  Unit- 
ed States,  it  might  terminate  in  the  same  disagreeable  coa* 
troversy,  with  that  of  Olmstead  and  the  Commonwealth* 

The  truth  is  the  whole  system  of  legislation  and  construe- 
tion  in  hac  parte,  is^  unconstitutional  and  void.  There  might 
be  the  like  reason  for  introducing  the  prerogative  of  the  ao- 
vereign  of  England  if  there  was  the  like  necessity.  Every 
fiscal  prerogative  of  that  country,  was  in  lieu  of  taxation  to 
support  the  government.  It  had  its  foundation  at  a  time, 
and  under  a  state  of  things  when  no  taxes  were  laid,  but  feu* 
dal  services  exacted  by  the  sovereign  ;  or  at  least  when  the 
only  establishment  .for  the  King's  household,  or  support  al- 
lowed him,  was  from  this  source.  What  have  we  to  do 
with  any  thing  of  this  kind  under  our  government,  where  a 
provision  is  made  by  law  for  this  purpose ;  and  where  the 
great  source  of  revenue,  is,  or  ought  to  be  the  free  contribution 
of  the  people,  by  way  of  equ^l  tax  through  the  medium  of 
their  representatives*  Of  this  nature  is,  what  they  pay  volunta- 
rily by  duties  of  imports  ;  or  which  may  be  laid  upon  internal 
manufactures,  or  negociations ;  or  directly  upon  the  real  or 
personal  estate  of  individuals  in  proportion  to  their  proper- 
ty. It  may  be  said,  it  will  occasion  insurrections  to  exact  a 
xe  venue  by  direct  contributions ;  that  money  cannot  be  extorted; 
it  must  be  taken  circuitously,  and  clandestinely  from  a  free 
people.  If  that  should  be  found  the  case,  it  will  prove  them 
unworthy  of  a  free  government.  But  let  us  have  an  open  and 
direct  application  to  the  virflie  of  the  people,  until  it  shall  be 
proved  that  they  have  not  virtue  sufficient  to  justify  the  ex- 
periment, or  the  continuance  of  the  application,  to  theinun- 
dcrstanding, — and  not  to  their  blind  sides,  as  it  may  be  ex- 
pressed, l)y  surreptitious,  and  indirect  means  :  more  especial- 
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\f  if  th^e  meana  are  ta  their  nature  unjust,  and  a  robbery  of 
individuals.  Of  this  nature  I  take  all  priority,  or  preference 
in  the  payment  of  debts  due  to  the  United  States,  over 
tile  private  c^ims  of  a  citizen.  J^or  Hen^  or  attachment^  as 
between  citizen  and  citizen,  ought  to  be  the  law  of  the  land, 
sia  between  the  citizens  of  the  union,  and  the  union  itseV. 


On  the  extent  of  the  judicial  power  of  the  courts  of  the  United 

States. 

I  DO  not  enter  into  the  question,  whether  the  congress 
may  not  ^  from  time  to  time,  abolish  such  inferior  courts,  aS 
they  may  from  time  to  time  ordain  and  establish.'*    On  this 
head  see  Tucker's  Blackstone's  Commentaries,  Appendix, 
361.    But  the  inferior  courts  abolished  by  the  act  29th  Aprils* 
1802,  did  appear  to  me,  according  to  the  title  of  the  act 
under  which  they  were  established,  to  be  ^^  a  more  convenient 
organiauition  of  the  courts"  of  the  United  States.    The  ad^^ 
ministration  of  the  laws,  under  the  judicial  power  of  the 
United  States,  was,  by  those  courts,  brought  nearer  to  the 
doors  of  suitors,  jurors,  and  witnesses.    These  called  up« 
oia,  and  attending  from  an  extreme  of  a  state  to  some  one 
place  within  it,  was  incormenient^  not  only  from  the  expence^ 
but  the  loss  oftime^  and  in  some  cases,  personal  inability  to 
attend,  at  so  great  a  distance.     It  would  seem  to  me  that 
some  arrangement  of  this  nature,  must  be  re-established,  if 
the  judicial  power  of  the  union,  continues  to  be  extended  as  it 
now  is.    The  resolution  of  J.  Breckcnridge,  then  senator, 
since  attorney  general,  offered  in  the  d^enate  of  the  United 
States,  appeared  to  me  to  be  a  natural,  if  not  necessary  con- 
sequence of  the  abolition  of  these  inferior  courts.    This  w^s 
to  abridge  the  extent  of  the  judiciary  power  of  the  union, 
confining  it  to  "  cases  arising  under  the  constitution,  the  laws 
of  the  United  States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority ;   to  all  cases  affecting  embassa- 
dors, other  public  minbters  and  consuls ;  to  all  cases  of  ad- 
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Iftiraky  add  maruime*  jurisdiction;  to  c<mtrairerBac8  to 
whidi  the  United  States  sfaall  be  a  party ;  to  cootroversiea 
between  two  ormore  states^  and  between  a  state  and  c^t^cn 
of  aootber  state/'  Here  die  power  might  have  a  close  i  and 
by  an  mnenJment  to  the  constitution,  what  retnains  might  be 
stf^ck  away^  This  is  *^  to  controversies  between  citiseiis  of 
differqipt  states,  between  citizens  of  the  same  state^  claiming 
lands  under  grants  of  different  states,  '^a^  between  a  state, 
or  the  citizens  thereof,  and  foreign  states,  citizens  or  sub^ 
jects." 

It  is  not  only  to  the  inc&nvenience  under  the  present  sys* 
tern  that  the  objection  lies;  but  there  is  a  radical  objection 
at  bottom  to  such  extent  of  judicialcognizance,  of  the  Umted 
States'  courts  under  any  arrangement,  or  orgunization  :  that 
is,  the  morel  inyrobabiliqr  to  say  the  least  of  it,  that  the 
Judges'of  these  courts,  can  have  a  competent  knowledge  of 
^he  laws  of  the  particular  states,  to  enable  them  to  decide  oa 
local  questions  according  to  the  acts  of  the  legislature,  and 
the  cstabiisbed  construction  thereon;  or  according  to  local 
usages,  and  pradi^.  But  it  may  be  answered,  that  there 
can  be  no  necessity  of  having  a  knowledge  of  the  corutrvc- 
Hon  of  Ae  acts  of  the  legislature ;  or  of  the  practice  of  the 
courts,  since  not  bound  exclusively  by  these.  Hoc  gravamen 
est;  this  is  the  rule  ^  it  is  the  evil  that  they  are  not  bound* 
It  would  at  least  be  expedient  that  they  should  have  a  know- 
ledge of  these*  That  is  impracticable.  It  is  not  the  lucnbra- 
tiones  viginti  annorum  ;  but  an  hundred  years  that  could  suf- 
fice for  this.  The  life  of  man  would  not  suffice,  with  the 
greatest  application,  to  acquire  such  minute  infomation  of 
the  laws,  usages  and  practice  of  each  particular  state  in  the 
union,  as  cpuld  satisfy  a  conscientious  judge  himself,  that  he 
did  not  err  in  deciding  controversies,  according  to  the  laws, 
usages,  and  customs  of  each.  And,  it  is  not  to  be  wondered 
at  if  under  such  disadvantage  they  would  seem  to  have  erred 
in  many  cases,  or,  at  least,  have  not  secured  that  confidence 
in  their  decisions,  which  their  ^euts,  and  integrity,  not  un- 
der such  disadvantages,  would  doubtless  have  secured  with 
the  bar,  and  with  the  country. 
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It  would  seem  to  me  that  if  attornejr  fj^neral  BreQkeii-» 
ridge,  had  brought  forward  his  rasolutkm  for  an  amendment 
of  the  constitution,  in  the  first  instance,  and  before  the  O^oli-* 
Hon  of  the  inferior  courts  established,  of  which  I  have  spoken, 
it  might  have  been  carried  in  the  senate,  and  adopted  by 
the  states ;  at  ka3t  it  would  hi|ve  been  more  advisable  to  h#tre 
taken  the  sense  (Sf  the  people  in  this  way*  For  if  it  had 
been  thought  advisg^le  tohajre  retrenched  iii^  judiciary  pow- 
er of  the  union  in  this  way,  there  would^uve  then,  been  no 
peceasity  for  these  inferior  courts  whieh  h^d  been  so  esta*-. 
Uished,  and  the  province  of  duty  being  lessened  by  the  ju- 
risdiction struck  away,  these  courts  eould  with  more  propri* 
^ty  have  been  abolished ;  and  more  especially  as  little  or  no 
business  out  of  the  se^-ports,  and  commercial  towns,  would 
have  i^emained.  Such  amendment  to  the  constitution  must 
take  place  i  or  these  courti  tn  some  shape^  on  the  score  of 
^onveniency^  at  least,  mast  be  restored. 


Of  Errors,  as  it  wov(Icl  seem  to  me,  in  decisions  of  the  Supreme 
Court  of  the  United  States, 
CUI  bono,  it  may  he  said ;  of  what  use  to  review  deci- 
sions; since  it  is  the  m^xinf,  non  ita  refert  quod  sit  leit, 
quam  quod  sit  nota^  The  nota  must  mean  settled i  because 
what  is  unsettled^  cannot  be  known*  And  it  must  be  the  ef- 
fect of  fluctuating  determinations,  that  the  law  must  remain 
uncertauiy  and  therefore  unknown.  But  it  is  with  no  idea  of 
contributing  a  mite  towards  the  changing  adeterminbtion,  or 
the  principle  of  it,  that  this  examination  is  undertaken.  It 
woijdd  be  absurd  toBUppose  it.  Even  a  judge  of  that  court ; 
or-  evei^  the  whok  courts  could  not  change  the  determination^ 
though  they  might  have  it  in  their  power  to  change  the  prin- 
ciple }  or,  in  other  words,  thei^  opinion  of  what  wa^  the  law 
in  a  fike  case.  But  of  what  use  can  it  be  that  an  individual 
Vovdertakes  to  think  differently  from  what  a  court  has  decid- 
ed i  I  cannot  say  that  I  can  give  any  other  reason  than  my 
«wn  ambition,  to  let  people  see  that  I  aUo  hav^  an  opini« 
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on ;  fad  am  capable  of  remarking,  where  there  miy  appear 
to  be  error.  But  what  other  reason  can  be  given  in  many 
ea8e%  of  criticum  P  For  instance,  it  is  of  no  use  to  remark  an 
historical  error,  in  the  divine  poem  o£  Milton,  as  in  that 
verse  ; 

*^  When  Charlemain  wkh  all  his  peerage  fell 


>  **  By  Fontarabbia- 


Yet,  the  (aet  is,  thf|^  Roland  fought  the  battle ;  and  Charle- 
main was  not  present,  and  neither  feU  there,  or  any  where 
else;  but  died  in  his  bed.    The  verse  might  be  altered  to 
meet  the  truth (of  history;  and,  at  the  same  time,  without 
spoiling  the  measure*    But  I  have  nq  idea  that  the  printers 
will  make  the  alteration  in  the  nezf  edition*     However,  will 
it  not  be  pardonable,  not  only  to  h|ve  made  the  observation ; 
but  also  to  shew  how  die  alteration  could  be  made  ?  Would 
It  not  read  as  well,  and  perhaps  not  be  less  poetical,  to  say. 
When  all  the  peerage  fell  of , Charlemain 
By  Fontarabbia— — - 
But  it  may  be  stiled  premanption  in  me  to  attempt  a  re- 
mark upon  a  decision  of  the  supreme  court  of  the  United 
States.     I  would  admit  this,  did  it  not  furnjsh  an  objection 
against  sdl  criticism,  where  the  subject  Is  of  transcendant 
eminence  and  dignity:  Thus,  in  the  case  of  Milton  as  alrca- 
.  dy  mentioned;  whose  genius  is  superior  to  what  .mine  zMa 
pretend  to  be ;  as  far  as 

"  Thrice  from  the  centre  to  the  ethereal  pole ;" 
or  the  orbit  of  the  sun  himself, 

"  Nine  times  the  space  that  measures  day  and  night.'* 
Yet  it  is  allowable  even  in  such  cases,  to  spes^  of  a^c^ 
which  the  microscopic  eye  of  a  tnosjuetto^  can  perhaps  alone 
discern.  It  savoWd  oi  profanity  in  him  who  said,  though 
he  meant  it  but  as  wit,  that  *had  he  been  consulted  in  the 
formation  of  himself,  he  would  have  put  the  calfs  of  kis  lega 
before,  that  he  kight  not  break  his  shins  J  But,  of  all  things  • 
human,  and  beneath  divine,  it  is  lawful  to  hazard  a  eorrec* 
tion. 

Having  premised  this,   and  taking  up  the  reports  of 
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Cranch,  1  find  the  case  of  William  Marhury  v.  James  Madi* 
sarij  Secrtiary  of  State  of  the  Vinted  States.  1  Cranch,  137. 
The  first  question  that  ought  to  have  been  made  in  this 
oase^  was,  have  inferior  courts^  a  power  given  to  them  by  the 
consntutiorij  or  the  lawSy  'to  issue  a  mandamus  ?     In  the  Qon* 
stitution  therf  is  nothing  saM  about  such  a  power  in  the  one 
court  or  the  either.     Independent  of  the  act  establishing  the 
judicial  courts  of  the  United  States^-neithcr  supreme  or  i7ife» 
rior  court    had  the  power ;  unless  we   should  suppose  that 
the  supreme  court  succeeded  to  the  power  of  the  court  of 
King^s  Bench  ;  being  the  highest  court  of  the  union,  and  it 
being  necessary  for  t1^  administration  of  juftice,  that  such 
writ,  which  has  been  called  a  high  prerogative  writ,  should 
issue*    But  the  legislature  of  the  union  would  seem  to  have 
thought  that  it  was  at  least  questionable,  or  that  it  had  been 
questioned,  whether  wch  a  writ  could  isstic  even  from   this 
the  highest  court.     For  by  the  act  to  establish  the  judicial* 
courts  of  the  United   States,  it  is  provided  that  the  su- 
preme court  shall  have  power*  aiaongst  other  things,  "  to  is^ 
sue  writs  of  mandamus  in  eases  zvarranted  by  the  principles 
and  usages  oflawy  to  any  courts  appointed^  or  persons  holding 
offices  under  the  authority  of  the  United  StatesJ*'*    Was  a  law 
necwsary  to  give  tuch  a  power  to  the  supreme  courts  and 
f):>uld  an  inferior  court  exercise  it,  without  a  provision  spe-' 
daily  giving  it.    It  cannot  be  said  to  be  impliedly  given ;  for 
these  courts  themselves  are  made  the  subject  of  a  mandamus 
to  whom  it  is  to  issue ;  and  it  woukl  be  an  inconsistency  to 
say,  if  these  courts  refuse  to  do  a  thing,  or  to  givj  redress^ 
they  might  issue  a  mandamus  to  themselves  in  the  first  int 
stance.     Or,  in  the  case  of  other  persons  holding  offceSy  which 
are  the  words  of  the  act,  is  thcra  any  'f)ower  given  to  them 
under  the  act  to  issue  a  mandamus  ?  The  supreme  court  shall 
have  appellate  jurisdiction  from  the  circuit  courts*    But  there 
must  be  0ri|^na/jurisdiction  first  given,  befdre  there  can  be 
appellate.    Can   any  one  suppose,  for   a  moment,  that  any 
•«uch  high  prerogative  power-would  be  given  by  the  congress 
to  an  inferior  circuit  court?  There  is  no  such  power  given  even 
to  any  of  the  higher  courts  in  England.    It  is  a  prerogative 
of  die  sovtereignty,  and  so  called;  and  can  issue  only  from 
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that  bench  which  controls  all  inferior  jurisdiclion ;  apd  wKer# 
alone  of  all  the  courts,  in  pkna  majestate^  the  kiQg  himself^ 
is  supposed  to  be  present  Can  any  one  suppo>se  then  th^  £( 
writ  of  such  high  and  supcremtne^t  4uthority  could  be  ish 
tended  to  be  given,  unless  we  were  cpncludeld  by  ex^QSs 
words,  from  doubling  of  the  truat ;  whs^t  is.  vicm  %o  eourts  of 
inferior  jurisdiction  estubihhed  by  the  aci^  vmdcr  our  r^ubU- 
can  government  ?  Here«  we  may  naturally  suppose  tbe  citi* 
zen  mor^  jealous^  of  such  writs  g£  high  prerogative*  Noj^ 
it  never  came  iqto  the  head  of  any  p^son  befove  this  deci- 
sion, that  an  inferior  c^urt  of  ike  l^nit^d  States  fyadthe  powe^ 
to  issue  such  a  writ.  , 

The  kipg^  bench  has  the  power. to  issue  this  wwit  of 
QiAhdanius^  Xq  the  court  of  common  pkas^who,  it  might  bap« 
pen-,  might  refuse  to,  proceed  to  judgment,  that  ja  writ  <xf  er^ 
rojr  might  hue  broiight ;  or  for  other  caiye  might  be  the  .sub* 
•ject  of  the  writojf  mandamus;  to  the  exchequer  also*  Wha% 
did  the  congr  ess  mean,  more  than  to.gi9e  a  similar  power  over 
inferior  jurisdictions  to  the  supreme  qourt  of  the  ui|ioii« 
The  inferior  courts  of  the  union  ha4  a  right  to  ^ise  theiv 
heads,  indeed,  if  it  coi^Idbe  supposed  tba^ucK a  power  wa% 
giveii^to  them*  £ven.  in  their  own  case  ^bere  they  refuse4 
to  do  a  thing,  they,  must  first,  It  seoms,.  ifi/fue  a  mam/amm  ta 
themselves^  and  decide  upon  it,  before  it  could  he  brought  bfl| 
fore  Ui4i  supreme  court,  of  the  United  Sti^^es*  This  wodld 
be  sittin^ai/i^e^  in  their  awn  ca^e^  if  4he  mandasiiua  had 
been  directed  to  them  commanding  them  tp  do  an  a9t« 

If  there  is  no  on^iTu;/ jurisdiction  ip  an  inferior  court, 
ihere  pan  he  no  apellate ;  for  an  appeal  impliei^  f.  deci^oq^ 
from  whence  an  appeal  is  m^de.  • 

But  by  art.  3,  seci^,  n*  ^^  ^^  in  a)l  oase3  affecting  embasjut^ 
dors,  other  public  ministers,  and.  consuls  and  those  ui  whictv 
a  state  shall  be  patty,  the  supreme  court  shall  haptre  original, 
jurisidiction*  IilbdUh^  other  Qdises  btfsre  mentioned^  th«  su*- 
pre  me  court  $hal\  have  apellate  juriedijQtion*''  That  must 
be  in  all  other  cases,  where  the|^ferior  courts  have  QuagiQa^ 
jurisdiction  given  them ;  for  original  and  apellate  ase  reljs^t^^^. 
terms,  ai^d  where  the  one  does  not  exist,  the  otfaer  can  h»v4 
U9  place^    Ti^t  tru^h  is  that  witK  r^ard  to  a  mqn4m^j  die 
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fthtyiw  of  the  lends  does  not  exist)  because  it  is  tKe  supreme 
court  $i<mt  to  whom  an^y  jurisdictioii  is  given  in  this  ease. 

jfWha^  thofi,  to  use  the  language  of  the  court,  could  consti* 
tote  ^tke  pecuUar  4kMcacy  qftk  caU,  the  m9elty  of  some  of 
4h^  wcumtemces^  and  the  reed  dtJ^kiHty  eittefuRng  the  points 
which  &&mr  initf^^  I  can  see  no  diffieulty  in  any  of  the  points, 
mat  is  th<li«  fttif  fursslt^  of  principk  in  the  determms^iofti* 
Botl  will  acknoiriedga  there  was,  a  pecultar  dekcacy^  as  the 
cotift  «xpvcaB  il^  in  the  cme.    It  was  whedier  the/u^idrrt/ 
sbould  eotir  into  a  contest  with  ihe  eteecutiw.    They  could 
not  hut^ee  that  tf  llit  mandiAus  issued,  it  most  be  directed 
to  the  miafvbaly  who  was  the  Officer  of  the  exetuttire,  tmd  who  ^ 
wiuf^t0be  nastnioled  not  to  obey  ;  and  if  an  attachment  issued 
ngunattbo  marslial^  fbr  not  obeying,  who  was  tp  put  him  in 
jailbnt  httkt^JJ  ^Tht  court  Would  be  placed  in  an  tindig-nified 
aitnacion  )ft  ^nth  a  ca^,  who  had  issued  a  writ'  which  they 
<ould  tint  tffififrce. 

On  (lie  tnkrshal's  rltum  to  the  writ  that  be  was  instruct- 
edbythe  executive  not  to  pay  regard,  to  it.  If  hat  r^nained  but 
to  rep^^^ent  this  to  the  legislature  that  the  executive  tnight 
be  impeached,  if  tncy  should  be  of  Ae  same  opinion  with  the 
i5ourt)  as  tp  the  power  of  issuing  the  mandamus.  But  the 
fegkbture  might  be  of  Opinibn  th^t^hc  writ  was  not  grant- 
ee in  sftch  a  case^  and  instead  of  impeaching  the  president, 
^^acAthe  jctdges  y^ho  had  issued  it.  Or,  by  repealing  the 
few  uader  ^hi6h  the  supreme  court  was  constituted,  these 
judges  might  be  got  rid  of  altogether.  For  though  the  con- 
stitution provides  that  there  shall  be  a  supreme  cour^  yet  the 
identity  ofjiidge^  has  nothing  to  do  with  this.  There  Could 
be  a  supreme  court  with  one  set  as  well  as  another.  The 
legialature-  had  shown  what  they  sould^o,  in  a  ca^ejustti^ 
fire^  riiat  of  the  circuit  courts;  and  they  might  be  disposed^ 
to  do  the  like  in  the  case  of  the  supreme  court. 

Not  that  I  would  insinuate  that  if  the  Matter  ^z^  per- 
fectly ckar  to  the  judges,  they  would  hesitate  for  the  sake  of 
tbeir^bwn  sending,  to  grafU  the  writ.  But  weighing  the 
embarrassment  of  what  might  be  the  consetiueiice,  they  may 
naturally  be  supposed  to  have  had  a  leaning,  or  predisposi- 
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tion  to  avoid  it*  Or, to  use  the  legal  termymxy  have  thoa^ 
some  astutia  justifiable  in  finding  reason  to  avoid  it.  But  it  -j 
might  not  be  for  their  0wn  sakea  merely,  or  any  regarA«^to 
the  commissions  which  they  held,  but  for  the  sake  of  Ae 
cofistitution  which  might  be  injured  in  their  case,  and  for  the 
sake  of  that  precedent  which  migl^  be  set  at  a  time  when  oae  i 
party  had  succeeded  to  the  administration  on  the  overthrow 
of  another.  .  So  far  am  I  from  finding  foult  with  the  jaflicia- 
17  in  this  instance,  that  I  will  admit  the  prudence  of  what  |j 
they  did;  or,  in  other  words,  the  expeaiency.  Andif  diere 
could  be  a  case  where  the  iss^ng  the  writ  was  dkicftttmarf^ 
this  was  such  a  case.  But  I  am  speaking  of  the  kgal  cw* 
redness  of  the  decision  as  to  tlie  power  of  granting  the  man* 
damus,  whi^Ji  was  put  upon  the  ground  of  a  want  of  origmd 
jurisdiction  in  sttch  a  case^  The  colirt  saw  the  deHcacy  ci  tfie 
case  as  involving  not  their  own  standing  merely,  buttheala* 
bility  of  the  judiciary  branch  of  the  government,  whicfamight 
be  endangered,  by  an  unreasonable^  alld  as  they  would  seem 
to  have  thought,  a  questionable  stand  to  support  it. 

A  principle  of  self-preservation,  not  of  themselves  mere* 
ly  but  of  the  post  which  they  occupied  to  uA  a  miStary  phrase, 
may  have  dictated  the  withdrawing  from  a  contest  which 
might  be  attended  with  unfavourable  consequences,  and  at 
all  events  disagreeable.^  It  is  said  of  the  Nile  receding  fro|| 
the  blaze  of  conflagration,  when  Phseton  misguided  the  cha- 
riot of  the  sun, 

Oeculuitque  caput.    ■  ■ 
And  of  the  JSarth  itself  on  that  occasion, 
^  Suum  que 

Retulit  OS  in  se 

It  was  not  certain  what  the  return  of  secretary  Madison 
^4l)uld  be ;  but  it  might  be  a  refusal  to  make  a  return :  in  that 
^  Q3LSC  an  attachment  must  issue,  which  the  marshal  might  re- 
fuse to  serve,  ^hese  circumstances  could  not  but  be  forc- 
setn,  dtid  are  what  we  may  presume,  were  in  the  view  of  the 
court,  when  they  speak  of  it  |^  a  case  of  peculiar  dcKcaeif', 
and  attended  with  circumstances  novel  in  their  nature. 
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The/ollovnng  official  opinion  qf  the  attorney  general  of  the  Unit'' 
ed  States  has  been  transmitttd  to  the  different  e^Uectorsy  fofi^ 
their  government. 
Sir, 

I  have  read  and  considered  the  ^i>ers  and  documents  referred  to 
me  relative  to  the  case  of  the  mandamusy  issued  bf  the  circuit  court 
of  the  United  Sates  for  the  district  of  South  Carolina,  to  compel  the 
collector  of  the  port  of  Charleston  to  grant  clearances  to  certain 
vessels. 

The  first  question  tliat  naturally  presents  itself,  is,  whether  the 
court  possessed  the  power  of  issuing  a  mandamus  in  such  a  case  ? 

A  mandamus  in  England  is  styled  a  pterogaUve  writ,  and  in 
that  country  is  awarded  solely  and  exclustvelj  by  the  court  of 
king's  bench. 

The  constitution  and  laws  of  the  United  States  establish  .ouf 
judicial  system.  To  these  vFe  must  refer  in  order  to  ascertain  the 
jurisdiction  of  the  respective  courts,  the  extent  of  their  powers,  and 
the  limits  of  their  authority. 

The  ^  .^c/ to  establish  the  judicial  courts,  ofthe  United  States,*^ 
passed  on  the  .34th  September,  1 789,  declares  an8  Refines  the  juris«» 
diction  of  the  several  courts  thereby .  created^  and  aftiong  these 
the  jurisdiction  of  tlje  circuit  courts.  Upon  a  careful  and  atten«< 
tive  perusal,  it  will  be  found  to  delegate  to  the  circuit  courts  no. 
power  to  issue  writs  of  mandamus.  In  the  thirteenth  seetion  of 
that  act  this  authority  i^  expressly  given  to,  the  supreme  court  of' 
tte  United  9tates<  In  like  manner  it  is  specially  provided  by  the 
act  of  the  3d  of  February,  1801,  that  the.  supreme  court  shall  have 
power  ^to  issue  writs  of  mandamus.  This  last  act  ha^nng  been  re- 
p^ed,  and  Sie  former  revived,  the  question  must  rest  on  the  true 
construction  to  be  given  to  the  original  act^ 

The  eleventh  section  defines  and  limits  the  jurisdicllbn  of  tlie 
circuit  courts.  It  Is  specially  appropriated  to  this  sinf^ld  object. 
There  are  no  expressions  in  this  section  which  can  fairly  be  inter-' 
preted  to  confer  the  authority  of  issuing  writs  of  mandamus.  Nor 
can  the  power  biJ  either  implied  or  inferred  from  any  langiisige  it 
contains.  It  is  true,  the  proceeding  by  mandamus  in  England  is  on 
the  crown  side,  as  it  is  temied,  of  the  comt  of  kmg's  bench.  But 
« it  is  a  prosecution  relative  to  a  civil  right  to  enforce  it,  va^i  to  ob- 
tain pro^ipt  redress;  and  not  ttf-  punialh  criniinalty  as  hi  the  case 
of  an  offence.  The  provision  therefore  that  the  circuit  courts, 
**  shall  have  excluMve  cogniiance^  of  all  crimes  and  offences  cog- 
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nizable  under  the  authority  of  the  United  States,  except  when  the? 
act  otherwise  provides,  &c."  cannot  warrant  such  a  proceeding;*- 
Besides  the  same  act  docs  provide  that  the  supreme  court  shall  is- 
sue writs  of  mandamus.— -An  authority  given  perhaps  because  its 
jurisdiction  extended  all  over  the  United  States. 

In  the  first  place,  the  law  gave  the  collector  complete  discre- 
tion over  the  subject.  According  to  the  opinion  he  might  fomn^ 
he  possessed  competent  authority  to  grant,  or  refuse  a  clearancc- 
And  I  apprehend  #here  the  law  has  left  this  discretion  in  an  0®-* 
cer,  the  court,  agreeably  to  the  British  practice  and  precedents, 
oti^^ht  not  to  interpose,  by  way  of  mandamus. 

Secondly.  In  this  case,  there  was  a  controuling  power  m  the 
chief  magistrate  of  the  United  States.  There  was,  in  fact,  an  ex- 
press appeal  given  to  fhe  president  by  the  very  words  of  tiie  act 
of  congress,  which  authorizes  the  collectors  to  detain  vessels,  "  un- 
til the  decision  of  the  ptesident  of  the  United  States  be  had  there- 
lipon."^  By  the  nnmdansus,  the  reference  to  the  president  is  ukqn 
away,  and  the  collector  is  commanded  to  clear  the  vessel  withcrat 
delay.  Agreeably  to  the  English  authorities  under  such  circum* 
stances,  it  is  not  the  course,  I  believe,  to  iswie  9.  mandamus. 

Thirdly.  The  parties,  it  seems,  had  their  legal  remedy  againsT 
the  collector,  and  it  is  not  usual,  if  not  unprecedented,  to  grant  u 
mandamus  in  such  a  case. 

■  Fourthly.  A  mandamus  is  not  issued  to  a  mere  ministerial  offi* 
c^r  to  compel*  him  to  do  his  duty.  The  court  will  leave  the  par' 
ties  to  their  remedy,  by  acdon  or  even  by  indictment  In  England, 
in  a  very  kte  case,  they  declared  that  they  would  not  grant  a  man" 
damns  to  a  ministerial  officer,  such  as  the  treasurer  of  a  county^ 
fbr  the  proper  remedy  was  by  indictment 

I  am  aware  of  a  precedent  in  which  it  seems  to  be  admittetlr 
that  a  mandamus  may  issue  to  the  commissioners  of  excise,  to  com^ 
pel  them  in  a  proper  ease,  1^  grant  a  permit.  The  case  i&  more 
analagous  to  the  one  now  before  us,  than  any  other,  I  have  bc^n 
able  to  discover,  after  a  diligent  research.  But  in  this  instance, 
the  point  was  not  made,  nor  the  question  argued*  Besides,  the 
commissioners  of  excise  in  England  form  a  boMrd  for  superintend- 
ing the  collection  of  that  branch  df  the  revenue.  They  consU- 
tute,  in  many  resects,  a  court  of  inferior  jurisdiction,  which,  in 
particular  cases  takes  cognizance  in  a  «ummary  way,  of  offences 
against  the  excise  laws.  A  mandamus  mi^t  be  granted  to  such 
a  tribunal,  when  4t  would  not  be  issued  to  a  mere  ministoiiJ  officer* 
ffcVuig  under  them  in  collection  of  the  revenue. 
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The  Iburteenth  section,  immediately  succeeding  that  which 
^Ves  this  authority  in  plain  and  positive  terms  to  the  supreme 
co«rtx  solely,  if  not  exclusively  (and  the  affirmative  frequently, 
and  in  this   case  justly,  I  think  implies  a  negative)  contains  the 
following  provision :  «  All  the  before-mentioned  courts  of  the  Unit* 
ed  States  (including  the  supreme,  as  well  as  the  circuit  and  dis- 
trict courts)  shall  have  power  to  issue  writs  of  Bcire  facias^  habeas 
corfiuay  and  all  other  writs  not  specially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of  their  respective  juris- 
dictions/*   This  clause  cannot  aflPect  the  case,  I  conceive.    The 
mandamus  is  a  writ,  which  we  have  seen  is  specially  provided  for 
by  law.    This  section  was  evidently  not  designed  to  pve  any  ad- 
ditional jurisdiction  to  either  of  the  courts,  but  merely  the  means 
of  executing  that  jurisdiction  already  granted  to  them  respectively. 
The  issuing  of  a  mandamus  in  the  case  under  consideration  was 
an  act  of  original  jurisdiction.     Precisely  as  much  so  as  it  would 
have  been  in  the  supreme  court,  to  have  exercised  the  power  in 
the  case  of  Marbury  vs.  Madison.  In  that  oase,  the  supreme  court 
declared,  that  to  issue  a  mandamus  to  the  secretary  of  state,  would 
be,  to  exercise  an  original  jurisdiction,  not  given  by  the  constitu- 
tion, and  which  could  not  be  granted  by  congress.    The  constitu- 
tion having  enumerated  or  declared  the  particular  cases  in  Which 
the  supreme  court  should  exercise  original  jurisdiction,  though 
there  were  no  negadve  expressions,  the  affirmative  they  consider- 
ed implied  them.    It  was  on  this  principle  alone  they  refused  to 
exert  their  authority. 

The  pracdce  I  believe,  has  uniformly  been,  so  fiir  as  I  can  trace 
it  from  the  books  of  reports,  that  have  bee^  published,  or  from  re- 
collection and  experience  on  the  sulyect,  to  apply  to  the  supreme 
9ourt  for  a  mandamu9.  This  court  it  Is  true  has  determiaed  not  to 
issue  the  writ,  when  it  would  be  an  act  of  original  jurisdiction. 
BiUthis  I  apprehend,  can  afford  no  ground  for  the  circuit  court^s 
assuming  an  authority,  which  the  supreme  court  have  declined,  un- 
less by  a  legislative  act  the  power  be  delegated  to  them. — Thi^ 
power  is  not  inherent,  nor  necessarily  incidental  to  a  court  of  jus- 
tice even  of  general  jurisdiction..  For  in  England  but  a  single  one, 
of  several  courts  having  geperaj  jurisdiction,  p^sessea  the  autho- 
rity. Neither  the  chancery^  the  common  pleas,  nor  the  exchequer^ 
though  classed  ainong  the  (dng's  superior  courts,  and  having  ge- 
i^esal  jurisdiction  over  the  realm,  can  exercise  this  power.  It  is 
the  peculiar  privilege  of  the  king*B  bench  alone.  Our  circuit 
Qourts  have  a  mere  lA^al  and  su^rdinate  jurisdiction.    Their  aaa« 
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logles  therefore  #ith  the  four  courts  of  England  having  general  and 
superior  jurisdiction)  must  be  very  weak,  and  still  weaker  their 
claim  to  the  pre««mizient  distinction  of  the  king's  bench,  which  p^ 
sesses  solely  the  exclusive  authority  of  issuing  the  mandamus. 

For  these  reasons  I  am  induced  to  believe  from  the  best  ccnm- 
deration  I  have  been  enabled  to  give  the  subject,  that  the  circmt 
court  of  South-Carolina  had  not  authority  to  issue  a  inandamus  tQ 
the  collector  of  the  port  of  Charleston, 

It  is  scarcely  necessary  to  remark,  that  when  a  court  has  no 
jurisdiction,  even  consent  will  not  give  it,  and  much  less  will  the 
mere  tacit  acquiescence  of  a  party  in  not  denying  their  authority. 

Independent  of  this  serious  aqd  conclusive  objection  to  the 
proceedings  adopted  by  the  court,  there  are  others  entitied  to  con- 
aideration.  For  supposing  the  court  did  not  err  in  the  exercise 
of  jurisdiction,  and  admitting  the  British  doctrines  on  the  subject) 
without  restriction  or  limitation  could  be  extended  to  this  countryi 
there  are  legal  exceptions  to  the  course  thej^  have  pursued,  support- 
ed by  the  English  authority. 

It  results  from  this  view  of  the  subject,  that  the  mandamus  isi 
sued  by  the  circuit  court  for  the  district  of  S.  Catx^ina,  was  M 
inrarranted  by  any  power  vested  in  the  circuit  couit  by  statute :  nor 
1>y  any  power  necessarily  incident  to  courts,  nor  countenanced  by 
any  analogy  bet^yreen  the  circuit  court  and  the  couit  of  king's 
bench,  the  only  court  in  that  country  possessing  the  power  of  issu^ 
ing  such  writs.  And  it  further  appears  that  even  the  court  of  king's 
bench  for  the  reasons  assigned,  would  not,  agreeably  to  their  prac- 
tice and  principles,  have  interfered  in  the  present  case  by  manda- 
mu8. 

It  might  perhaps  with  propriety  be  added,  that  tMere  does  not 
appear  isi  the  constitution  of  the  United  States^  any  thing  which 
favours  an  indefinite  extension  of  the  jurisdiction  of  courts,  over 
the  ministerial  officers  within  the  executive  department  On  the 
contrary,  the  careful  discrimination  which  is  marked  between  the 
several  departments,  should  dictate  great  circumspection  to  each 
in  the  exercise  of  powers  having  any  relation  to  the  other. 

The  courts  are  indubitably  the  source  of  legal  redress  for 
wrongs  committt^  by  ministerial  ofiicers,  none  of  whom  ^^  ^^^ 
the  law*  This  redress  is  to  be  administered  by  due  and  legal  pro- 
cess in  the  ordinary  way.  For  there  appears  to  be  a  material  and  • 
obvious  distinction,  between  a  course  of  proceeding,  which  redress- 
es a  wrong  committed  by  an  executive  officer,  and  an  interposi- 
tion by  a  mandatory  writ  taking  the  executive  authority  out  of  the 
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hands  of  the  president,  and  prescribing  the  courat  which  he  and 
tiie  agents  of  any  department  must  pursue.    In  one  case  the  exc* 
cutive  is  left  free  to  act  in  his  proper  s|^ere,  but  is  held  to  strict 
responsibility ;  in  the  other  all  responsibility  is  taken  away,  and 
he  acts  agreeably  to  judicial  mandate.    Writs  of  this  kind  if  made 
l^pUcable  to  officers  indiscriminately)  and  acts  purely  ministerial 
and  executive  in  their  nature,  would  necessarily  have  the  effect  of 
transferring  the  powers  vested  in  one  department  to  another  de- 
partment.   If  in  a  case  like  the  present,  where  the  law  vests  a  duty 
and  a  discretioQ  in  an  executive  officer,  a  court  cannot  only  admi- 
nister redress  against  the  misuse  of  the  authority,  but  can  previous- 
ly direct  the  use  to  be  made  of  it,  it  would  seem  that  under  the 
name  of  a  judidal  power,  an  executive  function  is  necessarily  as- 
sumed, and  that  part  of  the  constitution  perhaps  defeated,  which 
makes  it  the  duty  of  the  president  to  take  care,  that  the  laws  he 
faithfully  executed.     I  do  not  see  any  clear  limitation  to  this  doc- 
tiine,,  which  woulcf  prevent  the  courts  from  cpmpeUipj^  by  manda* 
mtls  all  the  executive  officers,  all  subordinate  to  the  president  at 
least,  whenever  charged  with  legal  duties  in  the  treasury  or  other 
department,  to  execute  the  same  according  to  the  opinion  of  the 
judiciary  and  contrary  to  that  nf  the  executive.    And  it  is  evident 
that  the  confusion  ariajng^  will  be  greatly  increased  by  the  exercise 
of  such  a  power  by  a  number  of  separate  courts  of  local  jurisdic- 
tion,  whose   proceedings  would  have  complete  and  final  effect, 
without  an  opportunity  of  control  by  the  supreme  court.     So  ma- 
ny branches  of  the  judiciary,  actuig  within  their  respective  dis- 
tricts, their  courses  might  be  different,  and  diffevent  modes  of  ac- 
tipn  might  be  prescribed  for  the  citizens  of  the  different  states,  in- 
stead of  thatninity  of  administraticm  which  the  constitution  meant 
to  securciby  placing  the  executive  power  for  them  all  in  tlfb  same 
h(;ad. 

What  too  becomes  of  the  responsibility  of  the  executive  to  tlie 
court  of  impeachment,  and  to  the  nation?  Is  he  to  remain  respon- 
sible for  acts  done  by  command  of  anotlier  department  ?  Or  is 
the  nation  to  lose  the  security  of  that  responsibility  altogether  ? 
From  these  and  other  considerations,  were  this  branch  of  the  sub^ 
jectto  be  pursued,  it  might  be  inferred' that  the  eonstitution  of  the 
United  States,  by  the  distribution  of  powers  of  our  government  to 
different  departments  ascribing  the  executive  duties  to  one,  and 
the  judiciary  to  another,  controls  any  principles  of  the  English  law, 
.    Which  would  authorize  either  to  enter  into  the  department  of  the 
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other  to  annul  iSie  powers  of  that  other,  and  to  assume  the  dii%p« 
tion  of  its  operation^  to  itself. 

These  remarks  are  respectfully  submitted  to  your  consi^- 
tion.  They  are  to  b^  made  with  due  deference  to  the  opinion  of 
the  court,  with  one  of  the  judges  constituting  which,  I  am  person- 
ally acquainted,  and  for  whose  character  I  feel  the  sincerest  xtr 
gard. 

Yours,  very  respectfully. 
;Signed)  C.  A.  RQDNEY. 

July  15,  I80a. 


M^lvainc  v.  Coxe's  lessee.    2  Cranch.  280. 

It  still  sticis  in  my  mind  that  it  may  be  thought /r|RWi/* 
iion  and  impertinence^  to  undertake  to  examine  any  decisiou 
of  the  supreme  court  of  the  United  States.  But  it  ought  to  be 
considered  that  the  decision  of  th^higheat  court;  and  even  of 
the  highest,  in  continuance,  and  by  the  repeated  decisions  of 
different  judges^  arc  but  evidence  of  what  is  Utw*  Awl  this 
evidence^  is  strengthened  by  the  unanimity  of  judges  on  the 
same  bench;  and  by  a  series  of  decisions  taking  place  to  the 
same  effect.  It  still  further  strengthens  this  etfidencCy  that 
there  has  been  aa  acquiescence.^  by  the  bar,  and  hy  the  piM(s 
The  sense  of  the  profession  goes  alwajrs  a  great  way ;  and  dt* 
servedly^  in  fixing  what  is  law,  or  otherwise,  upon  a  particular 
point f  for  frejuently^if  not  usually,  there  arc  greater menat 
the  bar  J  than  en  the  bench  ;  and  the  judges  themselves  wiH 
always  pay  regard  to  the  sentiments  of  the  servient^  ad  1^ 
j[em,  or  the  barristers  of  learning  and  ability.  But  what  a 
more,  great  respect  is  <Juc  also  to  general  sense  and  f^^^ 
opinion.  In  proportion  to  the  general  sense  of  the  cominu- 
nrty,  is  the  evidence  of  a  decision,  weakeped,  or  strengthen- 
ed. 

The  sense  of  a  community  is  evinced,  more  especiaPViby 
the  disquisitions  of  the  learned  on  the  subject.  What  was 
originally  wrong,  unless  great  inconvenience  was  to  be  the 
cgpsequencc,  ought  not  to  prevail.  The  ^ocral  senile  of  th« 
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fmass  of  the  people  ought  to  have  weight  in  shaMIng  a  decision. 
X  will  not  apply  to  this  the  maxim,  quod  initio  non  valet, 
tractu  tempori^,  non  convalescit;  but  this  I  will  say,  cotP- 
vialescere  non  debuisset. 

Has  there  ever  been  a  single  voice  heard,  in  these  states, 
but  that  of  reprobation^  of  the  decision  of  Chief  Justice  EUs- 
"vrorth,  in  the  case  of  i^oac  Williams^  February  27th,  1797  i 
that  the  nemo  exuere  ligeantiam,  existed  a  principle  of  our 
common  law  ;  and  was  carried  by  the  emigrants  to  these  co** 
lonies  from  England  ?  If  we  examine  the  substratum  of  the 
principle,  it  will  be  seen  to  fail,  siS,  applicable  to  our  situation* 
But  I  will  not  undertake  to  examine  that,  in  the  present  case; 
at  least  at  the  present  stage  of  my  observations.  It  is  suffi- 
cient to  illustrate  my  position;  viz.  that  an  acquiescence  in  a 
decision  adds  weight  to  it;  and  I  speak *of  the  acquiescence 
ef  the  public  mind,  as  well  as  of  the  individual  opinions  of 
elemefUary  writers,  or  essayists  of  every  descrfption.* 

The  present  case  of  M41vaine  and  Coxe  lay  in  a  narrower 
compass ;  or  at  least  was  determined  on  a  principle  short  of 
the  general  one^  of  the  nemo  exuere  ligeantiam.  For  this 
principle  did  not  apply  to  a  revolutionary  case^  where  it  can- 
not but  be  admitted,  that  each  of  the  community  has  a  right 
to  chuse  his  side*  The  question  was,  whether^  by  remaifiifig 
some  time  in  the  state  of  Jersey  after  the  declaration  of  inde- 
pendence^ Coxe  had  not  chosen  his  side  and  elected  to  become  a 
subject  of  the  new  government*  I  will  admit,  for  the  present, 
that  by  remaining  one  moment  after  the  declaration  of  inde- 
pendence, longer,  than  was  absolutely  necessary  to  get  out  of 
it ;  he  became  a  citizen  of  the  new  commonwealth^  and  owed 
allegiance ;  this  I  admit  for  the  present,  and  in  order  to  ex- 
clude all  difficulty  on  the  ground  of  qualified  allegiance. 

In  affirmance  of  this  inference  of  law,  that  by  remaining 
In  Jersey  after  the  declaration  of  indepedennce,  he  became  a 
citizen ;  the  act  of  4th  October,  1 776,  declares, "  that  all  per- 
sons ihere  abiding,  not  only  owe  allegiance,  but  are  mem- 

•  For  this  reason  it  may  be  excusable,  if  not  justifiable,  and  a 
dt^yy  where  any  of  a  coinflnunity  dissents  from  a  decision,  to  conie 
forward  -and  exj^ress  it. 
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bers  of  the  then  government.'^    Doubtless  Cote  leaving 
the  stsite  afterthis,  and  joining  the  British,  might,  mHrictneis^ 
and  according  to  abstract  rigid  law,  be  considered  as  having 
been  guilty  of  high  treason;  and  if  found  within  that  common- 
Wealth,,  proceeded  criniinally  against  for  such  offence*    If 
holden  a  subject,  his  descendant  could  inherit  what  had  not 
been  cfniiscated ;  or  taken  away  by  the  commonwealth  Qui  i 
sentit  commodum,  sentlre  debet  et  onus ;  and  to  reverse  die    { 
xnaxim,  qui  sentit  onus,  sentire  debet  et  commodum.    Why  ^ 
should  he  be  amenable  as  a  citizen,  tb  suffer  loss  of  property, 
or  life,  and  not.  be  considered  as  entitled  to  tiie  benefit  of 
inheritance^  to  his  posterity  ?     Agreed  therefore^  **  that  it 
would  have  been  competent  fotthat  state  to  allege  allienagt 
In  Coxe*     That  a  treaty  of  peace  intervened  which  b  a  su-   { 
preme  law,  it  is  insisted,  says  judge  Gushing,  4  Crancb,  114,    \ 
**  that  the  treaty  of  peace  operating  upon  his  condition  it  that 
time,  or  afterwards^  he  became  an  alien  to  the  state  of  New* 
Jersey,  in  consequence  of  his  election  then  made  to  become  a 
subject  of  the  king,  and  his  subsequent  conduct  confirming 
that  election."  "  In  vain,**  continues  that  judge  delivering  the 
opinion  of  the  court,  "  have  we  searched  that  instrument  for 
some  clause  or   expression^  which  by  any  implication  could 
work  this  effect^  j 

I  take  it  to  result,  by  necessary  implication,  and  legal  in- 
ference  from  this  clause  of  the  treaty,  art.  vi.  "  There  shall 
be  no  future  confiscations  made,  nor  any  prosecutions  com- 
menced against  any  person,  or  persons,  for,  or  by  reason  of 
the  part  which  he  or  they  may  have  taken  in  the  present  war.** 
This  cannot  but  be  considered  as  a  repeal  of  the  Jersey  law; 
and  in  that  case  no  impediment  was  in  the  way  of  a  British 
adherent  during  the  war,  to  return  to  his  state,  if  he  should 
chuse  to  elect  to  be  considered  a  citizen.  I  consider  him  plac- 
ed in  the  situation  precisely,  with  that  of  having  chosen  his 
side,  and  quitted  the  state  before  the  commencement  of  the 
war.  In  that  case  a  new  government  being  formed  he  wa« 
excluded,  and  could  not  become  a  citizen,  without  some  act 
on  his  part  revesting  himself  of  that  'privilege.  I  wifl  agree 
that  he  might  be  allowed  a  reasonable  time,  say  his  whole  lift* 
to  come  in.     But  never  having  come  in,  citizenship  did  tot 
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result  in  him.  For  not  until  he  had  resumed  his  character, 
and  put  himself  in  the  condition  of  a  citizen,  could  he  be  in- 
tided  to  hold  landy  on  the  facts  found  in  the  special  verdict, 
and  from  which  the  court  had  a  right  to  draw,  and  could  not 
but  draw  the  conclusion  of  expatriation.  I  could  not  consider 
hiifiash'Aving  died  seized;  and  in  that  case,  real  estate  could 
not  descend  to  the  heir.  For  suppose  him,  until  his  latest 
breath,  to  have  a  right,  under  the  treaty,  to  revest  himself 
with  the  right  of  a  citizen,  in  contemplation  of  law,  a  moment 
must  exist  on  his  expiring,  before  the  transit  could  be  made 
of  the  estate,  to  his  grantee. 

But  I  would  be  willing  to  favour  ev^ry  possible  legal  as-* 
f«f/a  to  save  the  descent  of  an  estate,  and  inheritance  under 
the  circumstance  of  a  revolutionary  period  ;  but  I  am  oppos- 
ed to  every  thing  that  would  give  countenance  to  the  idea  of 
not  being  able  to  expatriate.  The  principle  of  the  nemo  exuere  I 
detest.  All  notion  of  this  being  a  principle  of  the  common  law 
caiTied  with  us  from  a  feudal  co^intry  in  our  emigration,  I 
would  scout  frcfm  our  code.  It  had  its  origin  in  a  mUitarij 
establhhmait ;  and  agreeable  to  military  ideas,  he  might  be 
considered  a  deserter^  who  would  leave  the  ranks,  except  upon 
^furlough,  so  to  speak,  and  might  be  punished  as  such.  It  is 
on  account  of  giving  the  most  distant  countenance  to  the  sup- 
posed introduction  of  this  principle  that  I  dislike  the  decision 
in  this  case- 


Shams  and  Wise  v.  Slacum.  5  Crancb,  300.  Error  to  the  circuit 
court  ofthe  district  of  Columbia,  unci  the  judgment  reversed,  judge 
Paterson  i!i,^8e?i*Ing, 

I  take  the  opportunity  of  expressing  the  great  respect  which 
I  entertain  for  the  memory  of  judge  Paterson,  though  there 
iiarebeen  cases  decided  by  him,  or  where  he  has  joined  in 
the  decision,  wliich  I  have  thought  wrong.  His  natural  ta- 
lents w^-re  respectable ;  and  his  legal  knowledge,  the  result 
<3^  all,  that   applicatian  could  do.     But  the  integrity  of  his 

S   s 
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Lixiaiy  court  for  this  particular  purpose.  Wliei'icr  granted  in  the 
inc  mode  or  the  other,  it  is  of  enual  validity.  In  eiii.ier  case,  tho 
udi^inci^t  of  discharge  is  the  judi^RKMit  of  a  court,  and,  as  such,  is 
►f  coinplcte  ohligation. 

The  judgments  of  a  coin-t  of  competent  jurisdiction,  although 
>\>taincd  by  fraud,  have  never  hecn  considered  as  absolutely  void ; 
ind  therefore,  all  acts  performed  under  them  are  valid,  so  far  as 
respects  third  persons.  A  slieriff  who  levies  an  execution  under 
Si  judq^ment  fraudulently  obtained,  is  not  a  trespasser,  nor  can  the 
person  who  purchases  at  a  sale  under  such  an  execution,  be  com- 
pelled to  relinquish  the  property  he  has  purcllascd.  All  acts  pcr- 
CoriTied  under  such  a  judgment  are  valid  acts;  all  the  legal  conse- 
quences wliich  follow  a  judgment  are,  with  respect  to  third  persons, 
precisely  the  same  i]i  one  obtained  by  fraud,  as  if  it  had  been  ob- 
tained fairly. 

When  the  person  who  has  committed  the  fraud  attempts  to 
a**ail   himself  of  the  act,  so  as  to  discharge  hunsclf  from  a  pre- 
viously existing  obligation,  or  to  ac(juire  a  benefit,  the  judgmeiit 
thus  obtained  is  declared  void  as  to  that  purpose ;  but  it  may  well 
be  doubted,  whether  a  penalty  would  be  incurred,  even  by  the  per- 
son committing  the  fraud,  for  an  act  which  the  judgment  would 
t^anction.     Thus,  if  a  debtor  taken  on  mesne  process  escapes,  he 
may  be  retaken  by  the  authority  of  the  sheriff,  and  if  not  retaken, 
the  sheriff  may  be  liable  for  an  escape  ;  but  if  he  frau(hilently  obtains 
a  judgment  in  Tiis  favour,  in  consequence  of  which  he  goes  at 
large,  it  has  never  been  imagined  that  the  sheriff  could  retake 
him  on  suspicion  that  the  judgment  was  fraudulent,  or  be  liable  for 
aii^scape  on  the  proof  of  such  fraud. 

Thus  too,  Avhcre,  as  in  Virginia,  an  injunction  has  been  adjudg- 
ed to  discharge  the  body  from  confinement,  if  a  debtor  in  execu- 
tion, by  false  allegations,  obtains  an  injunction  whereby  his  body 
is  discharged  from  prison,  or  from  the  rules,  it  has  never  been  con- 
jectured that  the  injunction  thus  awarded  v/as  voivl,  and  the  acts 
performed  tinder  it  were  to  be  considered  as  if  the  injunction  had 
not  existed.  In  that  case,  it  would  not  be  alleged  that  tlicre  w;is 
an  escape,  and  that  the  security  to  the  bond  for  keeping  the  rides 
was  liable  for  the  debt,  because  the  discharge  was  fraudulently  ob- 
tained ;  but  the  discharge  would  have  all  its  legal  cfiects,  in  like 
manner  as  if  n6  iifiposition  had  been  practised  on  the  judge  by 
whom  it  was  granted. 

^       The  judgment  rendered  in  his  favour  may  not  'iljii?ld  the  frau- 
JylcDt  de])tor  from  anorighial  claim,  butil  is  believed  that  no  case 
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Cijury,  rcplaces*him  in  the  situation  in  which  he  was  before  it  was 
:omtnitted,  and  is  not  founded  on  the  idea  that  there  has  been  an 
escape. 

T.'hc  argument  founded  on  the  provisions  respecting  the  pro- 
perty of  the  debtor,  also  boar  strongly  on  the  case.  They  con-  '■ 
Q.rm  the  opiiiion,  that  a  departure  from  the  rules,  under  a  certifi- 
cate of  dischragc  granted  by  a  proper  tribunal,  ought  not  to  be 
€x>nsidered  as  an  escape.  So,  too,  does  that  provision  of  the  act 
which  requires  notice  to  the  creditor  and  not  to  the  security. 

Without  reviewing  the  various  additional  arguments  which 
)iave  been  suggested  at  the  bar,  the  court  is  of  opinion,  that  upon 
general  principles,  strengthened  by  a  particular  consideration  of 
the  act  itself,  a  departure  from  the  rules  under  such  an  authority 
as  is  staled  in  the  proceedings,  is  not  an  escape  which  can  chargft 
llie  security  in  the  bond  for  keeping  the  prison-rules,  although 
iha-t  authority  was  obtained  by  a  fraudulent  representation  on  the 
part  of  the  debtor,  neither  the  magistrates  nor  the  security  having 
participated  in  that  fraud. 

There  is  error,  therefore,  in  the  instruction  given  to  the  jury, 
as  stated  m  the  third  bill  of  exceptions,  for  which  the  judgment 
is  to  be  vever-scd,  and  tlie  cause  remanded  for  further  trial. 

Judgment  reversed. 

Pater  SON,  J.     As  to  the  third  exception,  which  embraces 
the  main  point  in  thccause/my  opinion  differs  from  the  opinion  of 
the  majority  of  the  coiu*t,  and  accords  with  the  direction  given  by 
the  court  below.     The  condition  of  the  bond  is,  "  that  Simms  do 
well  and  truly  keep  himself  within  the  prison-rules,  and  thence  not 
to  depart  until  he  shall  be  discharged  by  due  course  of  law,  or 
pay  the  sum  of  1,285  dollars  and  45  cents,  to  George  Slacum, 
assignee,"  8cc.     The  act  that  will  not  exonerate  die  principal,  will 
not  exonerate  the  surety,  from  the  obligation  which  they  have 
entered  into ;  for  the  surety  stands  on  the  same  floor  as  the  prin- 
cipal, and  assumes  the  like  character  of  responsibility,  in  regard 
to  the  tenns  specified  in  the  condition  of  the  bond.     The  benefit 
of  the  act  of  insolvency,  if  obtained  by  fraud  or  perjury  on  the  part 
of  Simms,  will  be  unavailing,  and  his  gouig  beyond  the  limits  of 
the  prison,  in  consequence  or  under  colour  of  a  discharge,  thus 
procured,  will  be  an  invalid  and  uiiwarrantabte  departure.     Fraud 
ififects  the  decision ;  and  the  legal  principle  is,  that  the  fraudulent 
person  shall  not  be  suffered  to  protect  himself  by  his  own  fraudu- 
lent act.     If  he  should^  then  a  judgment,  which  is  laid  in  fraud, 
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tude,  is  not,  in  all  cases,  wholly  to  be  disregarded!     It  can- 
riot  be  ungratefiil  to  have  one's  judgment  approved,  even  by      « 
a  shnple  mind^  because,  it  goes  some  length,  however  small,  in 
reconciling  to  ones-self  what  it  has  done ;  and  giving  the  sa* 
fis faction  of  believing  that  we  had  not  conceived  amiss  of 
the  law,  and  justice  of  the  case ;  but  to  have  it  approved  by 
the  intelligent,  is  still  a  greater  satisfaction  to  the  mind.  It  also 
contributes  to  inspire  confidence  in  our  own  strength,  and  to  se-' 
cure  independence  of  opinion  on  other  occasions.  This  holds 
still  more,  or  at  least  equally,  where  the  judgment  of  a  court 
below,  is  to  undergo  the  revision  of  a  court  of  error.     So  that 
though  a  judge,  or  a  court  below  would  from  conscience;  or  if 
this  was  the  weaker  power,  on  principle  of  delicacy,  and  a 
sense  of  honour ;  or  what  is  more,  a  principle  of  self-preser- 
vation, be  willing  not  only  to  avoid  the  act,  but  also  to  es- 
cape the  impi(tation  of  attempting,  in  the  most    distaat  de- 
gree, to  influence  the  revision  of  his  opinion,  yet  it  would 
give  him  more  pleasure  to  have  his  judgment  affirmed  ra- 

ther   than  reversed ;  unless,  indeed,  from  reasons  that  had 

•  •  • 

occurred  to  his  own  mind,  or  delivered  by  the  court  above, 
he  should  come  to  alter  his  opinion.  In,  that  case,  he 
would  be  unworthy  of  the  name  of  judge,  that  would  not 
acquiesce,  and  be  internr.lly  satisfied.  And  it  is  only  in  the 
ease  of  a  weak  understanding  that  cannot  well  afford  to  ht 
thought  wrongs  that,  under  these  circumstances,  pain  would 
be  felt,  or  unfavourable  impressions  of  inferiority  would  oc- 
'  cur.  • 

It  is  no  uncommon  thing  for  a  reader  of  reports^  or  ra- 
ther, it  is  too  common  to  loo:;  at  nothing  more  than  the  de- 
cisions of  the  court,  and  to  take  it  for  p^rant^d,  that  the  tnino- 
nVi/arein  the  wrong.  The  presumption  is  doubtless  against 
theo! :  and  the  maxim  is,  stabitur  prcsumptioni  donee  in 
contrarium  probetur.  But  what  proof  can  be  ofTf  red,  but 
the  examination  of  the  reasons,  And  without  examining, 
the  conclusion  of  error  is  unfair.  Thtre  cannot  be  a  more 
useful  exercise  of  mind  to  the  student  than  an  examination 
of  cases,  where  the  court  have  been  divided.  Or  where  the 
court  above  has  reversed  xht  decision  of  an  inferior;    as  in 
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the  present  case,  which  was  an  appeal  from  the  cicciiiion  of 

^       judge  Washington,  on  a  writ  of  error  from  the  circuit  court 

•    '     efthe  district  of  Pennsylvania.    It  may  have  been  seen  from 

some  things  aheady  stated  on  the  subject  of  the  crcts  of  con* 

•  gress^  that  I  think  the  decision  of  Judge  Washin^toii^  and 
for  the  reasons  given  in  this  case  of  Blight  perfectly  correct^ 
It  was  not  necessary  for  him  to  call  in  question  the  constitu- 
tionality of  the  acts  of  congress,  on  this  head;  or  of  the  act 
immediately  before  him ;  'the  construction  that  ought  to  be 
put  upon  it  being  the  only  question.  The  court  above  re- 
versed his  cofistruction  ;  but  his  reasons  stand,  and  will  pre« 

^  vail.  It  is  Bot  likely  that  a  construction  so  palpably  erronc- 
.§us  as  that  of  the  superior  court,  can  receive  the  sanction  of 
an  adjudication,  by  succeeding  judges.  At  all  events,  it  can- 
not be,  but  that  the  attention  of  congress  will  be  drawn  to 
it,  and  the  act  will  be  so  amended,  as  to  be  restrained  in 
the  extent  of  such  construction  ;  or  repealed  altogether  ;  and 

'  which  in  my  judgment  it  ought  to  be  j  as  \i€\xi^  unnecessary 

•  .to  carry  the  poxvers  given  into  effect;  and,  therefore,  un-  . 

constitutional,  and  void.  The  congress  is  charged  with  the 
common  defence^  and  the  payment  of  the  National  debt ;  but 
the  very  power  first  given,  sec.  8,  n.  1 ,  "  to  lay  and  collect 
taxes,"  &c»  supersedes  all  necessity  of  a  recurrence  to  pre* 
ference^  and  thus  taking  away  the  property  of  an  individual, 
without  compensation.     And  what  compensation  could  be 

•  given  but  the  thing  itself.  For  it  is  the  debt  due  that  is  taken 
from  the  creditor  by  the  preference  given  to  the  union; 

The  question  is,  says  judge  Washington,  "have  the 
United  States  a  right  in  all  cases  whatsoever  to  claim  a  pre-«^ 
ference  of  other  creditors  in  the  payment  of  debts." 

Washingtok,  J  Although  I  take  no  part  in  the  dedisio/) 
of  this  cause,  I  feel  myself  justified  by  the  importance  of  the  ques- 
tion in  declaring  the  reasons  which  induced  the  circuit  court  of 
Pennsylvania  to  pronounce  the  opinion  which  is  to  be  re-cxaminc^ 
here. 

In  any  instance  where  I  am  so  unfortunate  as  to  differ  ^^itl' 
tjiis  court,  1  cannot  fail  to  doubt  the  correctness  of  my  QvnMiv'iTAoii- 
But  if  I  c3jinot  feel  convinced  of  the  error,  I  o^ve  it  in  soir.v  nin^ 
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i  sure  to  myself  and  to  those  who  maybe  injured  by  the  expense         ^ 
k  and  delay  to  which  they  have  been  exposed  to  shew  at  least  that      '    ♦ 
the  opmion  was  not  hastily  or  inconsidei-ately  given. 
"  The  question  isj  have  the  United  States  a  right  in  all  cases 
wlatever  to  claim  a  preference  of  other  creditors  in  the  payment 
of  Sebts.    At  the  circuit  court  the  counsel  for  the  United  States 
;  disclaimed  all  idea  of  founding  this  right  upon  prerogative  princi- 
ples, and  yet, if  lam  not  greatly  mistaken,  the  doctrine  contended 
I  for  places  this  right  upon  ground  at  lest  as  broad  as  would  have ,     . 
been  asseited  in  an  English  court. 

The  whole  question  must  turn  upon  the  construction  of  acts 
\  of  congress,  and  particularly  that  of  the  3d  of  March  1797.     The  • 
title  of  the  law  is  "  an  act  to  provide  more  effectually  for  the  set- 
tlement of  accovmts  between  tlie  United   States  and  receivers  of 
public  money.** 
I       The  first  section  describes  more  specially  the  pei*sons  who  are 
I  the  object*  of  the  law  ;  points  out  the  particular  ofRcer  whose  du- 
1^  ty  it  shall .  be  to  institute  suits  against  those  public  deluiquents 

thus  marked  oiit ;  declares  the  rate  of  interest  to  be  recovered       ^ 
>   upon  balances  due  to  the  United  States,  and  imposes  a  forfeiture 
I   ofcommissions  on  the  delinquent.         * 

I  The  2d  section  defines  the  kind  «f  evidence  to  be  admitted  on 
I  the  part  of  the  United  States,  in  the  trial  of  suits  in  all  cases  of  de- 
,   Hnquency. 

I  The  3d  section  gives  to  the  United  States  in  such  actions,  a 
tiff/erejice  of  all  other  suitors  in  court,  by  directing  the  trial  of 
such  causes  to  take  place  at  the  return  term  upon  motion,  unless 
the  defendant  will  make  oath  that  he  is  entitled  to  credits  which 
te  been  submitted  to  the  consideration  of  the  accounting  officers 
of  tlie  trcasuiy,  and  rejected. 

The  4tli  section  takes  up  the  case  of  the  defendant,  and  declares 
imder  what  circumstances  he  shall  be  entitled  to  the  benefit  of 
offsets. 

The  5tli  section  brings  us  to  an  important  part  of  the  trial,  and 
furnishes  a  rule  to  govern  the  court  in  the  judgment,  it  is  to  ren- 
^    der,  in  cases  where  the  claim  of  the  United  States  might,  by  rea- 
son of  the  insolvency  of  the  debtor,  go  unsatisfied,  unless  preferred 
to  that  of  a  private  citizen. 

The  6th  section  is  general  in  its  terans,  and  relates  to  execu- 
tions V.  here  the  defendant  or  his  property  is  to  be  found  in  any 
f'ldtrlct  oilier  than  that  in  which  the  judgment  was  rendered. 
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This  is  a  concise  view  of  the  cUiTercnt  parts  of  this  act,  and 
1  shall  now  examine  more  particularly  the  expressions  of  the  5th 
section  taken  in  connection  with  those  which  precede  it. 

The  words  are  "that  where  any  revenue  officer  or  bther fbtr* 
so?i  hereafter  becoming  indebted  to  the  United  States  by  bond  or 
otherwise,  shall  become  insolvent,  the  debt  due  to  the  United  States 
shall  be  first  satisiicd,"  8cc. 

It  is  conceded  that  the  words  "  or  other  person**  are  broad 
enough  to  comprehend  every  possible  case  of  debts  due  to  the  Uni- 
ted States,  and  therefore  a  literal  interpretation  is  contended  for 
by  those  who  advocate  the  interest  of  the  United  States.  On  the 
other  side,  a  limitation  of  those  expressions  is  said  to  be  more 
consonant  with  the  obvious  meaning  of  the  legislature,  which  con- 
templates those  debtors  only  who  are  accountable  for  public  mo- 
ney. 

Where  a  law  is  plain  and  unambiguous,  whether  it  be  express- 
ed in  general  or  limited  terms,  the  legislature  shoUld  be  intended 
^  to  mean  what  they  have  plainly  expressed,  and  consequently  no 
room  is  left  for  constniction.  But  if,  from  a  view  of  the  whole 
law,  or  from  other  laws  in  fiari  materia^  the  evident  intention  is  dif- 
ferent from  the  literal  import  of  the  terms  cmployd  to  express  it 
in  a  particular  part  of  the  law,  that  intention  should  prevail,  for 
that  in  fact  is  the  will  of  the  legislature. 

If  a  section  be  introduced  which  is  a  stranger  to  and  uncon- 
nected with  the  purview  of  the  act,  it  must  nevertheless  take  ef- 
fect according  to  its  obvious  meaning,  independent  of  all  influence 
from  other  parts  of  the  law.  Nay,  if  it  be  a  part  of  the  same  sub- 
ject, and  either  enlarges  or  restrains  the  expressions  used  in  other 
parts  of  the  same  act,  it  must  be  interpreted  according  to  the  im- 
lK)rt  of  the  words  wscd,  if  nothing  can  be  gathered  from  suchotJier 
parts  of  the  law  to  change  the  meaning.  But  if  in  tliis  latter  case, 
general  words  are  used  which  import  more  than  seems  to  have 
been  within  the  purview  of  the  law,  or  of  the  other  parts  of  the 
law,  and  those  expressions  can  be  restrained  by  others  used  in  the 
same  law,  or  in  any  other  upon  the  same  subject,  they  ought  in 
my  opinion  to  be  restrauied. 

.  So  if  the  literal  expressions  of  the  law  would  lead  to  absurd, 
unjust  or  inconvenient  consequences,  such  a  construction  should  be 
given  as  to  avoid  such  consequences,  if,  from  the  whole  purview  of 
the  law,  and  giving  effect  to  the  words  used,  it  may  fairly  be  done. 

These  rules  are  not  merely  artificial ;  they  arc  as  clearly  found- 


Digitized  by  CjOOQIc 


Law  MiscELLANins.  '  331 

ok        * 

ed  in  plain  sense,  as  they  are  certainly  warranted  by  the  principles 
of  common  law. 

The  subject  intended  to  be  legislated  upon  is  sonaetin^cs  stat- 
ed in  a  preamble,  somctunes  in  the' title  to  the  law,  and  is  somc- 
timcs,  I  admit,  mistated,  or  not  fully  stated.  The  preamble  of 
an  act  of  parliament  is  said  to  be  a  key  to  the  knowledge  of  it,  and 
to  open  the  intent  of  the  law-makers :  and  so  I  say  as  to  the  title 
of  a  law  of  congress,  which  being  ^e  deliberate  act  of  those  who 
make  the  law,  is  not  less  to  be  respected  as  an  expression  of  their 
intention,  than  if  it  preceded  the  enacting  clause  in  the  form  of 
a  preamble.  But  neither  the  title  or  preamble  can  be  resorted 
to  for  the  purpose  of  controuling  the  enacting  clauses,  except  in 
cases  of  ambiguity,  or  where  general  expressions  are  used  incon* 
sistent  or  unconnected  with  the  scope  and  purview  of  the  whole 
law. 

They  are  to  be  deemed  true,  unless  contradicted  by  the  enact- 
ing clauses,  and  it  is  fair  in  the  cases  I  have  stated  to  argue  from 
them. 

The  object  of  this  law  then,  as  declared  by  the  title,  is  to  pro- 
vide for  the  effectual  settlement  of  debts  due  to  the  United  States, 
from  receivers  of  public  money.     To  effect  this,  suits  are  directed, 
the  species  of  evidence  to  support  the  claim  on  the  part  of  the 
plaintiff  is  pointed  out,  and  a  speedy  trial  provided ;  on  the  part 
of  the  defendant,  a  limited  right  to  oppose  the  claim  by  offsets  is 
provided,  and  the  claim  of  the  United  States  is  to  have  a  preference 
of  other  creditors,  where  the  debtor  is  unable  to  satisfy  the  whole. 
Here  then  is  one  entire  connected  subject — the  different  provi- 
sions of  the  law  constituting  the  links  of  the  same  chain,  the  mem- 
bers of  the  same  body.     It  will  not,  I  presume,  be  denied,  that 
the  three  first  sections  of  the  law  apply  to  those  only  who  are  de- 
clared by  the  title  to  be  the  objects  of  its  provisions.     The  4th 
section  is  the  first  which  uses  general  expressions,  without  a  re- 
ference to  those  who  had  before  been  spoken  of;  and  yet  I  think 
it  will  hardly  be  contended  tliat  this  section  is  not  closely  and  inti- 
mately connected  with  the  same  subject.— AVhcn  we  come  to  the 
5th  section  the  reference  to  the  three  first  sections  is  again  resum- 
ed, with  the  addition  of  *the  words  "  or  any  other  person.**     So 
that  instead  of  the  words  "  revenue  officers  or  other  persons  ac- 
countably^ for  fiublic  money ^^  used  in  the  first  section,  this  sec- 
tion uses  the  words  "  revenue  officers  or  other  ficrfiona  indebted  to 
the  United  States:' 
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Now  it  is  obvfous  that  these  expressions  may  liave  precisely 
the  same  meaning,  so  as  to  comprehend  tlie  same  persons,  al- 
though the  latter  may  be  construed  to  include  persons  not  \iritliui 
the  meaning  of  the  first  section.  For  persons  accountable  yhr  fiub" 
lie  mofiry,  are  also  other  fiersojia  than  revenup  officers  indebted  /o 
the  United  State  ft ;  and  the  latter  may,  by  a  construction  confor- 
mable to  the  other  parts  of  the  law,  mean  /icrsons  accountable  for 
jiublic  money ;  and  by  kn  intended  construction,  they  may  com- 
prehend others,  who  in  no  sense  of  the  expressions  used,  can  be 
said  to  be  accountable  for  public  money. 

It  is  then  to  be  inquired,  is  the  court  bound  by  any  known 
rules  of  law  to  give  to  the  words  thus  used  in  the  5th  section  a 
meaning  extensive  enough  to  comprehend  persons ^never  contem- 
plated by  the  title  of  the  law,  and  most  sedulously  excluded  by 
the  three  first  sections  ?  Docs  justice  to  the  public,  or  convenience 
to  individuals  demand  it  ?  Is  such  a  construction  necessary  in  or- 
der to  give  effect  to  any  one  expression  used  by  the  legislature  ? 

Shall  we  violate  the  manifest  intention  of  tlie  legislatui*e,  if 
%ve  stop  short  of  the  point  to  which  we  are  invited  to  go  in  the  con- 
struction of  this  section  ? 

To  all  these  questions  I  tliink  myself  warranted  in  answciitig 
in  the  negative. 

As  to  the  first.  Do  the  principles  of  equity,  or  of  strict  jus- 
lice  discriminate  between  individuals  standing  in  egtiali  jure  and 
claiming  debts  of  equal  dignity  ? 

The  nature  of  the  debt,  may  well  warrant  a  discriminadon } 
but  not  so,  if  the  pri%'ilcge  be  merely  of  a  personal  nature.     The 
sovereign  may  in  the  exercise  of  his  powers  secure  to  himself 
this  exclusive  privilege  of  being  preferred  to  the  citizens,  but  this 
is  no  evidence  that  the  claim  is  sanctioned  by    the  pruiciples  of 
immutable  justice.     If  this  right   is  asserted,  individuals  must 
submit ;  but  I  do  not  find  it  in  my  conscience  to  go  further  in  ad- 
vancement of  the  claim,  than  the  words  of  the  law  fairly  interpret- 
ed, in  relation  to  the  whole  law,  compel  me.     But  I  do  not  think 
that  congress  meant  to  exercise  their  power  to  the  extent  contend- 
ed for.     First,  because  in  every  other  section  of  the  law  they  have 
declared  a  different  intent ;   and  secondly,  because  it  would  not 
only  be  productive  of  the  most  cruel  injustice  to  individuals,  but 
would  tend  to  destroy  more  than  any  other  act  I  can  imagine  all 
conFu'encc  between  man  and  man.     The  preference  claime<J  is  not 
only  uti<  cjual  in    respect  to  private   citizens,  but  is  of  a  nature 
a^rainst  wbi<:h  llie  ixv:)st  prudent  man  cannot  guard  himself.    A'- 
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id  public  officers  and  receivers  of  public  money  of  all  descriptions, 
:liey  arc,  or  may  be  known  as  such  ;  and  any  person  deaUnpj  with 
±LeTn,  does  it  at  the  peril  of  being  postponed  to  any  debts  hi* 
debtor  may  owe  to  the  United  States,  should  he  become  iinfortit* 
hate.  He  acts  with  his  eyes  open,  and  has  it  in  his  power  to  cal- 
culate the  risk  he  is  willing  to  run. 

But  if  this  preference  exists  in  every  possible  case  of  contract* 
between  the  United  States  and  an  individual,  there  is  no  means  by 
'Which  any  man  can  be  apprized  of  his  danger,  in  dealing  with  the' 
same  person. 

2.  Is  this  broad  construction  necessary  in  order  to  give  effect 
to  the  expressions  of  the  law  ?  I  have  endeavoured  to  shew  that  all 
mccountable  agents  are  other  persons  than  revenue  officers  indebt- 
ed to  the  United  States.  The  words  then  "  other  persons'*  ure 
satisfied  by  comprehending  all  those  persona,  to  whom  the  first 
Section  extends. 

3.  Is  this  construction  rendered  necessary  to  fulfil  the  manifest 

Ixitention  of  the  legislature  ?   So  far  from  it,  that  to  my  mind,  it  is 

in  direct  opposition  to  an  intention    plainly  expressed  by  all  the 

other  parts  of  the  law.     To  prove  this  I  again  refer  to  the  title  of 

the  law ;  to  the  three  first  sections,  which  are  in  strict  conformity 

*  with  it,  and  that  too  by  express  words  ;  and  to  the  fourth  section, 

vrhich  is  so  plainly  a  part  of  the  same  subject,  that  it  cannot  be 

construed  to  go  farther  than  those  which  precede  it.     Is  the  fifth 

section  a  stranger  to  the  others ;  unnaturally  placed  there  without 

having  a  connection  ^vith  the  other  section  ? 

If  this  be  the  case,  I  have  already  admitted  rules  of  construc- 
tion, strong  enough  to  condemn  the  opinion  I  hold.  But  let  us 
examine  this  point. 

The  object  of  the  four  first  sections  is  to  enforce  by  auit^  wherd 
becessary,  the  payment  of  debts  due  to  the  United  States  from  a 
*   particular  class  of  debtors.     It  points  out  the  officer  who  is  to  or- 
der the  suit,  declares  at  what  term  the  cause  shall  be  tried,  lays 
down  rules  of  evidence  to  be  regarded  in  support  of  the  action, 
extends  to  the  defendant  the  benefit  of  making  off  setts  under  cer- 
tain qualifications,  and  then  most  naturally,  as  I  conceive,  conies 
the  fifth  section,  relating  to  the  judgment  which  the  court   is  to 
render  in  case  a  com  est  should  ensue  between  the  United  States 
and  individual  creditors  on  account  of  inability  in  the  debtor  to 
satisfy  the  whole.     What  if  an  individual  creditor  should  attach 
the  property  of  the  debtor  before  the  United  States  had  taken  steps 
t9  recover  their  debt  ?  Or  if  the  debtor  should  assign  away  his 
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property,  or  H  should  l>e  claimed  by  assignees  under  a  commissiofi 
of  bankruptcy ;  or  the  defendant  being  an  executor,  should  plead 
fully  administered  exbept  so  much  as  would  be  sufficient  to  satisfy  . 
judgments,  bond  debts,  or  other  debts  superior  in  dig:nity  to  tixat 
of  the  United  States  ?  This  section  establishes  a  plain  rule  by 
which  the  court  must  proceed  in  rendering  its  judgment  when- 
ever those  cases  occur.  What  would  have  signified  all  the  other 
■j)rovisions  of  the  law,  unless  a  rule  of  decision  had  been  prescribe 
ed  in  cases  where  otherwise  the  United  States  might  never  ob- 
tain the  fruit  of  those  steps  which  their  officers  were  pursuing  ? 

Can  a  section  in  a  law  wliich  professes  to  afford  a  remedy  in  a 
particular  process  of  law,  be  said  not  to  belong  to  *he  law,  when 
it  leads  to  the  point  of  a  judgment,  which  is  the  consummation  of 
the  proceedings  in  the  case  ?  I  think  not ;  and  therefore  I  cannot 
acquiesce  in  the  opinion  tliat  the  5th  section  is  unconnected  with 
the  other  parts  of  the  law. 

I  have  before  observed  that  the  4th  section  is  the  first  which 
uses  general  expressions,  without  reference  to  those  which  liad 
before  been  particularly  mentioned ;  but  that  when  we  come  to 
the  5th  section  the  reference  is  again  taken  up,  with  the  addition 
of  those  words  which  produce  the  difficulty  of  tliecase. 

Now  I  ask  in  the  first  place,  what  necessity  was  there  for  de- 
parting from  the  mode  of  expression  used  in  the   4tli  section, 
which  for  the  first  time  is  general,  without  particular  reference 
to  any  of  the  persons  before  described.     Would  it  not  have  be^ 
as  well  in  the  5th  as  in  the  4th  section,  to  say  "  that  where  any  iri' 
«  dividual  becoming  indebted  to  the  United  States,  shall  become 
"  insolvent,"  &c.     What  reason  can  be  assigned  for  the  specifica- 
tion of  revenue  officers^  one  class  of  persons  mentioned  expressly 
in  the  1st  section,  intended  in  the  2d  and  5d  by  plain  words  of  re* 
fcrence,  and  clearly  meant  in  the  4th,  when  it  must  be  admitted 
that  the  words  used  in  the  4th  section,  or  the  words  «  other  per- 
sons," in  the  5tii  would  have  comprehended  revenue  officers  if 
they  were  broad  enough  to  include  every  descriptioa  of  persons 
indebted  to  the  United  States.     Unless  they  are  construed  to  limit 
and  I'estrain  the    generality  of  the  words  "  other  persons,"  they 
are  absolutely  without  any  use  or  meaning  whatever.     If  the  pre- 
dcding  sections  had  applied  only  to  rtve?iue  officers^  then  from  ne- 
cessity we  must  have  construed  the  words  "  other  persons,"  as 
broad  as  tlicir  natural   import  v/quld  w^arrant,  because  otlierwisc, 
TbcjMYOiiId  have  been  nug-Jory,  ailcl  we  would  have  found  no  rule 
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in'the  law  itself,  hy  which  to  limit  the  generality  of  the  exprcs- 
aion. 

But  when  the  law  professes  in  its  title  to  relate  to  all  account- 
able agents  besides  revenue  officers,  and  the  first  section  specifies 
amongst  these  agents,  "  revenue  officers,"  we  have  a  rule  by 
vrhich  to  restrain  the  sweeping  expressions  in  tlie  5th  section,  viz. 
**  or  other  person  accountable,  or  indebted  as  aforesaid."  This 
construction  renders  the  law  uniform  throughout,  and  consistent 
•with  what  it  professes  m  every  otJicr  section. 

2d.  In  confirmation  of  this  construction,  the  62d  section  of  tfie 
bankrupt  law  does,  in  my  opinion,  deserve  attention.    If  the  United 
States  were,  at  the  time  that  law  pass^,  entitled  to  a  preference  in 
every  possible  case,  by  virtue  of  the  general  expressions  in  the  law 
liave  just  been  considering,  what  necessity  was  there  for  limiting 
the  saving  of  the  right  of  preference  to  debts  due  to  the  United 
States,  "  as  secured  or  provided  by  any  law  heretofore  passed." 
7his  mode  of  expression  leads  me  to  conclude  that  the  legisla- 
ture supposed  there  were  some  cases  where  this  preference  had 
not  been  provided  for  by  law.     If  not,  it  would  certainly  have  been 
sufficient  to  declare,  that  the  bankrupt  law  should  not  extend  to,  or 
affect  the  right  of  preference  to  prior  satisfaction  of  debts  due  the 
United  States." 

It  will  be  seen  from  the  above,  that  the  wkole  object  of 
judge  Washington's  opinion,  and  it  was  all  that  was  neces- 
.  sary  for  the  point  in  bsue,  or  matter  In  controversy,  was  the 
construction  of  the  terms  "  or  other  person."  In  this,  no 
doubt,  he  was  correct,  for  the  whole  of  the  language  of  the 
acts  taken  together  cannot  but  show,  that  these  Avlords  had 
been  foisted  in,  or  stand  so  isolated  as  to  be  incongruous  with 
the  rest.  They  must  be  rejected  or  explained :  taken  by  them- 
selves they  involve  the  most  manifest  inconsistency  with 
other  parts  of  the  act. 

But  it  is  my  choice  to  go  farther  than  Judge  Washing- 
tonand  attack  the  root,  the  cvhstitutionality  of  these  laws,  or  of 
this  law.  The  doctrine  is  monstrous^  that  the  co7i^ress  should 
be  thought  to  have  the  power  to  ^ive  the  union  a  preference 
in  any  case  whatsoever.  To  the  act  providing  that  the  com- 
mencement  of  a  suit  should  constitute  a  lieuy  T  have  no  excep- 
tion. But  to  cut  out  other  heirs^  or  prior  dc6t.^'  due  and,  take 
the  whole,  is  that  to  which  I  exctpt. 
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Rhinehnder  v.  Insurance  Company'of  Pennsylvania.  4  Cranch,  29. 

♦*  This  was  a  case  certified  from  the  circuit  cotirt  for  the 
d'5trict  of  Pennsylvania,  in  which  the  opinions  of  the  judges 
of  that  court  were  opposed  to  each  other,"  And  in  the  de- 
cision of  the  supreme  court,  one  judge  is  spoken  of  as  doubt- 

*  I  do  not  know  any  question  to  chichthe  "  mn  it  areferf* 
would  apply  with  less  propriety,  than  in  this  case. 

As  a  new  question,  it  could  be  determined  only  on  the 
principle  of  mercantile  convenience,  which  \%  the  g^eat  prin- 
ciple upon  which  every  question  of  this  nature  ought  to  be 
decided.     It  was  stated  by  the  court  to  be  a  new  question* 
In  the  case  of  Hamilton  v.  Mendez,  says  chief  justice  Mar- 
shal, lord  Mansfield  leaves  it  completely  undetermined  whe- 
ther the  state  of  the  iossj  at  the  time  the  abandonment  is  made 
must  fix  the  right  of  the  parties  to  recover  on  an  action  after- 
wards  brought  J^    The  supreme  court  of  Pennsylvania,  chief 
justice  Tilghman,  &c.  sitting,  it  was  holden  that  at  least  the 
libelling^  as  in  that  case,  would  justify  an  abandonment.    I 
did  not  understand  it  to  be  laid  down  in  that  case  of  Dutilgh 
v#  GatlifiF,  that  nothing  short  of  having  libelled^  would  justify.    , 
But  that  at  least  a  capture,  and  carrying  in  for  adjudication, 
and  libelling,  would.  This  was  a  matter  short  of  condemnation* 

Taking  up  the  matter  upon  original  ground,  I  would  en- 
quire what  is  it  that  would  constitute  a  deviation^  such  as  to 
excuse  the  underwriter ;  or  what  is  it  that  would  constitute 
such  delay y  as  would  affect  the  right  of  abandonment  as*for  a 
total  loss  ?  If  a  point  insured  against,  occasions  a  detention  to 
such  extent,  or  produces  a  deviation,  will  not  the  measure  of 
the  one  be  the  measure  of  the  other  ?  I  would  take  it  that  the 
moment  the  peril  attaches,  and  has  an  effect  to  the  amount 
of  the  whole^  an  action  for  a  total  lo.ss  accrues.     I  know  no 
medium  that  can  be  taken  between  this,  and  sifnal  condem- 
nation^ without  great  embarrassment.     I  would  have  held  it, 
were  it  a  new  case  that  the  right  of  abandonment  arises  on 
the  attachment  of  the  peril ;  but  not  that  the  iniured  v'a: 
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bound  to  abandon,  on  that  happening,  but  might  take  time 
in  using  means  with  due  diligence  to  escape  from  it*  Inde- 
pendent of  marine  regulations^  or  tie  contract  of  the  parties, 
I  would  have  taken  this  to  be  the  law ;  because,  independent 
of  regulation,  or  the  contract  of  the  parties,  I  could  conceive 
of  no  other  general  rule  that  would  work  throughout,  and 
secure  an  indemnity.  Upon  the  abstract  principle,  I  had 
i  taken  it,  that  though  Lord  Mansfield  had  not  decided  it, ' 
yet  that  whatever  would  have  justified  the  abandonment, 
supposing  the  insurer ^  arid  insured  to  be  upon  the  spot  at  the 
time  the  peril  happened,  and  the  assured  to  hayc  offered  to 
abandon,  his  right  was  the  same  when  the  intelligence  o( 
tJtat  Jiicf  csLxnc  to  hand,  without  regard  to  what  in  the  mean 
time  had  taken  place.  This  rule  is  simple,  and  intelligible, 
and  any  other  rule  leads  to  embarrassment. 

Some  certain  time  is  usually  stipulated  in  the  policy  after 
which,  on  abandonment,  payment  is  dcmandable  of  the  wri- 
ter.    Suppose  that  period  to  elapse,  and  payment  to  be  made, 
there  must  be  a  repayment,  on  it  turning  out  that  a  detention^ 
was  over,  or  that  a  restoration  had  taken  place.  There  may  be 
-  an  opening  and  shutting  of  abandonment,  if  it  is  to  depend 
upon  a  new  state  of  the  fact.     In  all  cases  the  insurer^  who 
usually  wishes  to  escape  the  having  an  abandonment  thrown 
upon  him,  will  say,  wait  till  I  see  whether  the  state  of  the 
fact  may  not  be  changed,  and  which  may  relieve  me  from  the 
necessity   of  accepting   the   abandonment.     In  that  case  a 
clause  of  30  days,  or  other  time  is  useless ;  or,  rather  incon- 
sistent with  the  idea  of  the  state  of  ihcfact  case.     The  very 
inserting  such  a  clause  proves,  that,  in  the  understanding  of 
the  contracting  parties,  the  payment  on  abandonment  could 
have  no  relation  to  the  state  of  the  fact  changing  from  what 
it  was,  when  the  intelligence  set  out  if  I  may  so  speak,  that 
afterwards  came  to  the  insured,  and  on  which  the  abandon- 
ment was  made. 

Suppose  on  suit  brought,  in  answer  to  i\n  allegation  of 
the  declaration,  that  a  vessel  had  been  taken,  it  was  pleaded, 
that  she  had  been  restored,  on  demurrer  would  not  that  be 
r*ol  Jen  a  departure  ;  because  the  question  was  not  what  had 
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Jiappened,  after  she  was  lost  to  me,  but'whcthct  sTie  had 
ceased  to  be  in  my  power  at  any  time,  whether  from  physi- 
cal, or  moral  force  ;  so  that  for  a  time  I  was  disabled  from. 
the  prosecution  of  my  voyage.  It  is  matter  of  election  with 
me  whether  to  waive  an  abandonment  instantly  on  the  attach^ 
ment  of  the  peril,  or  to  endeavour  to  release  myselC  If  I 
chuse  not  to  abandon  on  the  peril  attaching,  the  doctrine  of 
abandonment  in  reasonable  titnej  or  otherwise,  will  then 
come  into  view. 

Chief  Justice  Marshall  says  that  ^^  cotnmerdal  contracts 
are  seldom  rightly  expounded  by  a  cours^  oj^  artificial  reason^ 
ing.'^  I  am  at  a  loss  to  know  by  what  otherwise  they  are  to 
be  expounded  but  the  application  of  reason  where  the  rule 
is  said  not  be  ^xed^  and  the  ab  incoriveniente  must  guide. 
It  is  of  more  consequence  with  me  than  a  dictum  of  my  lord 
somebody  to  this  or  that  effect ;  or  even  a  decision  of  several 
my  lords.  For  decisions  are  but  evidence  of  the  reason  qf 
others,  but  the  reason  itself  deduced  from  the  tnconveniente^ 
is  paramount,  in  settling  what  the  decision  ought  to  be. 

But  the  non  ita  refert  will  induce  an  acquiescence  where 
the  rule  may  be  helped  by  the  contract  of  the  parties  when  H;. 
known  and  established.  As  in  this  case,  where  for  the  sake 
of  uniformity  in  the  law  of  insurance^  the  courts  of  the  states  •„ 
have  conceded  to  this  nde  of  the  supreme  court  of  the  union*  € 
It  has  been  done  in  Pennsylvania,  and  I,  presume  elsewhere.  X^^^ 
But  that  has  nothing  to  do  with  the  principles  on  which  it  ^.' 
ought  to  have  been  placed,  and  an  examination  of  the  opi-  \'' 
nions  of  different  members  of  a  court  who  have  dissented*   ■ 
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or  doubted  in  the  introduction  of  the  rule. 


Ex  parte  Jiolhnan,  and  ex  parte  Swartwout.  4  Ciancli,  75. 


% 

In  this  case  Johnston  justice  dissented;  and  my  object  iJ^  ^*»fi 

to  examiiie  his  opiniori.     And  at -this. moment  of  entering  on  ^fco: 

it,  I  do  not  knov/  whether  I  shall  support  his  dissent,  or  dc-  "^te 

tlare  aj^ainst  it.     For  I  write' as  I  read.     And  it  is  chief-  "535^ 

Digitized  by  CjOOQ iC 


Law  Miscellanies.  339 

Jy  because  I  saw  there  was  ft  dissent  in  a  case  of  great  impor- 
tance, I  mean  involving  a  principle  of  great  importance,  that 
I  have  been  led  to  examine  ft. 

*'  I  am  far,  says  the  Judge,  very  far  from  denying  the  ge- 
neral authority  of  adjudications.  Uniformity  in  decisions  is 
often  as  important  as  their  abstract  justice.  But  I  deny 
that  a  court  is  precluded  from  the  right,  or  exempted  from 
the  necessity  of  examining  into  the  correctness,  or  consisten- 
cy of  its  own  decisions,  or  those  of  any  other  tribunal." 
This  is  excellent,  and  I  am  so  pleased  with  it,  it  is  so  con- 
]R^enial  with  my  own  way  of  thinking,  that  I  shall  be  sorry  if 
I  shall  be  under  the  necessity  of  finding  this  Judge  wrong 
in  the  case  before  me. 

He  adds  further,  "  strange  indeed,  would  be  the  doctrine, 
that  an  inadvertency  once  committed  by  a  court,  shall  ever 
after  impose  on  it  the  necessity  of  persisting  in  its  error.  A 
case  that  cannot  be  tested  by  principle  is  not  law  ;  and,  in  a 
thousand  instances  have  such  cases  been  declared  so  by 
courts  of  justice."  This  is  manly ;  and  spoken  like  a  man 
of  sense,  and  of  independent  mind,  that  has  a  conscious* 
ness  of  its  own  strength.  He  proceeds.  "  The  claim  of  the 
prisoners  as  founded  on  precedent,  stands  thus.  The  case  of 
Hamilton  is  strikingly  similar  to  the  present.  The  prisoner 
had  been  committed  by  the  order  of  the  district  judge  on  a 
charge  of  high  treason.  A  writ  of  habeas  corpus  was  issued 
by  the  supreme  court,  and  the  prisoner  bailed  by  their  order. 
The  case  of  Burford  was  also  strictly  parallel  to  the  present. 
But  the  writ  in  the  latter  case  having  been  issued  expressly 
on  the  authority  of  the  former,  it  is  presumed  that  it  gives 
.  no  additional  force  to  the  claim,  but  must  rest  upon  the 
strength  of  the  case  upon  which  the  court  acted. 

*'  It  appears  to  my  mind,  continues  the  judge,  that  the 
case  of  Hamilton  bears  upon  the  face  of  it,  evidence  of  its 
being  entitled  to  like  consideration ;  and  that  the  authority 
of  it  was  annihilated  by  the  very  able  decision  in  Marbury 
V.  Madison." 

What  evidence  could  it  bear  upon  the  face  of  it,  but  the 
feasons  upo»  which  it  went  j  or  the  mere  circumstance  of  ttift 
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court  taking  jurisdiction  ?  But  the  decision  in  Marbury\r« 
Madison,  annihilated  the  authority  of  this  case.  Id  this 
case,  says  the  judge,  it  was  decided  that  congress  could  90C 
vest  in  the  supreme  court,  any  original  powers,  beyond  those 
to  which  this  court  is  restricted  by  the  constitution.  That 
an  act  of  congress  vesting  in  this  court  the  power  to  issue  a 
writ  oi  mandamus  in  a  case  not  within  their  ori^ma/jurisdic-' 
tion,  was  unconstitutional  and  void*  In  the  case  of  Hamilton 
the  court  does  not  assign  the  reasons  on  which  it  founds  its 
decisions,  but  it  is  fair  to  presume  that  they  adopted  the  idea 
which  appears  to  have  been  admitted  by  the  district  attorney, 
in  his  argument,  viz.  that  this  court  possessed  a  concurrent 
power  with  the  district  court,  in  admitting  to  bail.  Now  a 
concurrent  power  in  such  a  case  must  be  an  original  power ; 
and  the  principle  case,  Marbury  v.  Madison,  applies  as 
much,  to  the  issuing  of  a  habeas  corpus^  in  a  case  of  treason, 
as  to  the  issuing  of  a  mandamus  in  a  case  not  more  remote 
from  the  original  jurisdiction  of  the  court." 

All  this  is  correct.  The  court  are  involved  in  an  incon- 
sistency ;  but  what  will  he  say  to  me,  who  deny  the  case  of 
Marbury  v.  Madison,  to  be  lawj  and  set  up  the  cases  of  Hd" 
milton  2nd  Burford? 

Disembarrassing  the  question  from  the  effect  oi  precedent ^ 
he  says  he  will  proceed  to  consider  the  construction  of  the 
sections  of  the  act  of  congress,  on  which  the  issuing  a  habeas 
corpus  must  depend.  That  is  right ;  let  us  neither  hold  the 
court  to  Marbury  v.  Madison,  nor  support  them  by  Hamil- 
ton and  Burford. 

It  is  necessary  to  presume,  says  the  judge,  that  the  case 
of  treason  is  one  in  which  this  court  possesses  neither  origin 
naly  nor  appellate  jurisdiction.  The  14th  section  of  the  ju- 
diciary act,  so  far  as  it  has  relation  to  this  case,  is  in  these 
words  :  All  the  before  mentioned  courts  (of  which  this  is  one) 
of  the  United  States  shall  have  power  to  issue  writs  of  scire 
facias y  and  habeas  corpus ^  and  all  other  writs  not  specially 
provided  for  by  statute,  which  may  be  necessary  for  the  ex^ 
ercise  of  their  respective  jurisdictions,  and  agreeable  to  the 
principles  and  usages  of  law."  "  If  the  powerto  issue  the 
IVrits  gf  scire  facias  and  habeas  corpus^  be  not  restricted  t^ 


Digitized 


by  Google 


Law  Miscellanies.        *  341 

the  cases  within  the  criminal  or  appellate  jurisdiction  of  this 
court,  the  case  of  Marbury  and  Madison^  rejects  the  clause 
as  unavailing;  and  if  it  relate  only  to  cases  within  their  ju- 
risdiction, it  does  not  extend  to  the  case  which  is  now  moved 
for." 

Doubtless  the  judge  has  the  court  here  in  a  dilemma; 
but  was  it  fair  to  talk  of  Marbury  and  Madison,  when  he 
had  professed  a  disembarrassment  of  the  question  from  the 
effect  of  precedent. 

But  again,  he  says,  ^^  on  considering  this  act  it  cannot  be 
denied,  that  if  it  vests  any  power  at  all,  it  is  an  original  pow- 
er. It  is  the  essential  criterion  of  appellate  jurisdiction, 
that  it  reserves  and  corrects  the  proceedings  in  a  cause  al- 
ready instituted.  I  quote,  says  he  the  very  words  of  the 
court  in  the  case  of  Marbury  v.  Madison." 

I  perceive  that  through  the  whole  of  the  opinion  he  em- 
barrasses himself  with  the  case  of  Marbury  and  Madison ; 
.  and  the  argument  is,  in  some  degree,  ad  hominem,  that  is 
to  the  court  who  had  so  decided  in  that  case.  But  I  wish  to 
treat  them  fairly,  and  to  take  no  advantage  of  what  they  had 
decided  in  that  case,  but  to  see  what  they  ought  to  decide  in 
this.     I  turn  to  the  constitution,  and  the  judiciary  act  itself. 

Having  done  so,  I  look  at  the  opinion  of  the  court  as  de- 
livered by  chief  justice  Marshall ;  and  I  find  it  correct, 
throwing  Marbury  v.  Madison  out  of  the  way,  which  he  dts- 
tinguishes  from  the  case  before  him^  with  some  astutia  affect- 
iog  to  consider  it  as  the  case  of  an  appeal*  It  is  not  on  that 
ground,  I  would  put  it,  but  consider  the  court  as  having  pow- 
er undef  the  act  of  congress,  to  issue  a  habeas  corpus  in  the 
first  instance.  The  clause  is,  "  that  either  of  the  justices  qf 
the  supreme  courts  as  well  as  judges  of  the  district  courts, 
shall  have  power  to  grant  writs  of  habeas  corpus  for  the  pur- 
pose of  an  enquiry  into  the  cause  of  commitment."  The  pow- 
er is  concurrent,  with  judges  of  the  district  courts  ;  and  not 
being  given  to  these  exclusively  in  the  first  instance,  the 
judges  of  the  supreme  court,  either  of  them,  or  a  fortiore, 
the  whole  of  them  sitting  in  bank,  have  original  jurisdiq- 
tionin  this  case.    For  if  they  have  concurrently  jurisdiction. 
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I   kad  been  argued  in  the  case  of  Fitzimmons  v.  the  Newport 
^    Insorance. company.     It  was  decided  in  favour  of  the  con- 
[  ckisiveness  of  the  sentence,  by /our  judges,  Marshal,  Cush- 
^  ing,  Washlugton  and  Johnston,  justices.  Chase  and  Living- 
j   stxm  dissenting';   Todd  not  being  present  at  the  argument 
gave  no  opinion.     The  weight  of  a  decision  is  proportion- 
ably  shaken  by  a  want  of  unanimity.     The  doctrine  had  be- 
gun to  be  shaken  in  the  English  courts  in  the  case  of  Lothian 
I    r.  Henderson,  3  Bos.  and  PulL  499,  Graham,  B.  dissenting 
from  the  majority  of  the   court  in  a  very  able  argument 
n^nst  the  conclusiveness  of  the  sentence* 

The  bar  would  never  seem  to  have  acquiesced  perfectly. 
2  East,  476.  it  is  said,  the  counsel  were  proceeding  to  con- 
tend that  the  sentence  of  condemnation^  admitting  it  to  be  pro- 
nounced by  a  competent  tribunal,  was  not  conclusive  as  to 
the  question  of  neutralit}%  which  was  collateral  to  the  ques- 
tion of  prize  pr  no  prize.  But  the  court  said  ''  that  after 
tlie  repeated  determinations  to,  the  contrary,  it  would  be 
nugatory-  to  open  that  discussion  again.''  The  question  is, 
said  Lawrence,  whether  this  sentence  of  condemnation  be  con- 
dusive  evidence  that  the  property  insured  was  British,  and 
consequently  that  the  warranty  of  its  being  neutral  was  not 
complied  with.  The  argument  was  attempted  to  be  carried 
into  a  wider  field  than  we  think  it  fit  now  to  enter  Into,  since 
the  case  of  Hughes  v.  Cornelius,  and  a  long  string  of  autho- 
rities which  have  followed  that  decision-  We  must  now 
ihcrefore  take, it  for  granted,  that,  if  this  sentence  were  given 
by  a  court  of  competent  jurisdiction,  it  is  conclusive  upon 
the  point  then  in  judgment."  Thus  it  may  be  seen  that  the 
itare  decisis^  not  principle^  was  that  which  governed. 

And  5  East,  160.  it  is  said  by  lord  Ellenboroiigh,  that, 
"since  the  judgment  of  the  house  of  lords  in  Lothian  v. 
Henderson,  it  may  nowt)e  assumed  as  the  settled  doctrine 
of  a  court  of  Englkh  laxv^  that  all  sentences  of  foreign  courts 
of  competent  jurisdiction  to  decide  questions  of  prize^  arc 
to  be  received  here,  as  conclusive  evidence  in  actions  upon 
policies  of  insurance,  upon  every  subject  immediately  and 
properly  within  the  jurisdiction  of  such  foreign  courts,  unci 
upon  which  they  have  professed  to  decide  judicially.'" 
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I  do  not  wonder  at  English  courts  holding  this  doctrine ;  , 
because  having  the  command  of  the  sea,  and  capturing,  whe- 
ther justly,  or  unjustly,  I  dp;not  say,  more  than  other  na- 
tions,  they  have  more  captures  to  bring  to*  market,  and 
therefore,  it  suits  them  that  such  doctrine,  should  prevail, 
inasmuch  as  it  would  lessen  the  value  of  their  prizes,  at  an 
admiralty  sale,  if  there  could  be  a  doubt  of  being  able  to 
give  a  title.  Yet  their  judges  say  very  little,  or  rather  no- 
thing on  the  reason  of  the  principle,  but  shelter  themselves 
under  the  authority  of  lords,  &c. 

1  Camp.  418,  in  the  case  of  Fisher  V.  Ogle,  lord  EUenbo* 
rough  observed,  with  the  concurrence  of  the  other  judges^ 
*'  It  is  by  an  overstrained  comity  that  these  sentences  are  re- 
ceived as  exclusive  evidence  of  the  facts  which  they  posi* 
tively  aver,  and  upon  which  they  specifically  profess  to  be 
founded.'*  And  again,  1  Camp.  429.  "  I  am  by  no  means 
disposed  to  extend  the  comity  which  has  been  shown  to 
these  sentences  of  foreign  admiralty  courts.  I  shall  die  like 
lord  Thurlowin  the  belief,  that  they  ought  never  to  have  been 
admitted.  The  doctrine  in  their  favour,  rests  upon  an  autho- 
rity in  Shower  (Hughes  v.  Cornelius,  2  Show.  232)  which 
does  not  fully  support  it,  and  the  practice  of  receiving  them, 
often  leads  in  its  consequences,  to  the  greatest  injustice." 

This  doctrine  of  conclusiveness^  had  been  adopted  impli- 
citly from  the  English  courts,  in  all,  or  most  of  the  slates, 
before  and  since  the  revolution,  without  the  least  examina- 
tion of  the  principle.  ( 
O  imitatores ;  servum  pecus— 

There  was  some  reason  for  it  before  the  revolution,  be- 
cause, it  hold  a  doctrine  that  suited  the  then  colonies^  being 
part  of  the  British  empire,  and  sharing  with  her  in  this  buc- 
caneer principle^  so  as  finding  our  account  in  it.  But  how  it 
could  exist,  during  the  revolutionary  war,  and  since,  could 
have  been  only  from  a  defect  of  examination.  After  the  v  ar 
and  during  our  situation  as  a  neutral  jiation^  the  consequen- 
ces had  been  felt,  and  persons  insured,  had  begun  to  cast 
themselves  about,  to  provide  against  the  rule,  by  special 
clauses  in  the  contract ;  such  as  ^varranted  American ;  btit 
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i|  the  proof  to  be  txlade  heisc.  There  cannot  be  a  stronger  cvi- 
\  dmce  of  the  badness  of  the  rule^  than  the  necessity  of  except' 
\   ing  it  J  by  a  special  provision  in  the  contract^  to  the  contrary. 

This  doctrine  was  shaken  by  a  decision  in  the  New- 

^    York    state,  1805,  by   the   court   of  errors  and  appeals,  2 

'    Caines,  217.     And  the  courts   of  Pennsylvania,  although 

they  sometimes  appeared,  indirecdy,  to  recognize  the  theor}' 

of  the  courts  of  England,  had  honestly  endeavored  to  escape 

from   the  practical  operation,  which  often  leads  (says  lord 

>    Elknborough)  to  the  greatest  injustice,  until  they  were  in- 

*Tolvcd  in  the  necessity  of  giving  judgment  in   Dempsey's 

■    case.* 

I  •  In  tlas  case,  in  tlie   supreme  court,  I  was  confined  to  my 

;  chamber,  by  mdisposition,  and  did  not  deliver  the  opinion  which 
I     I  had  drawn  up  ;  but  gave  it  to  the  public,  not  as  an  opinion  drawn  . 

up  to  be  delivered,  but  as  an  abstract  essay,  in  Poulson's  Adver- 
j  User  of  January  6th,  1808,  and  not  with  my  name  ;  but  it  is  as  fol- 
I     bws: 

'<■  On  the  conclusiveness  of  a  sentence  of  a  foreign  Court  of  Admiralty, 
THE  effect  of  a  sentence  of  a  foreign  Court  of  Admiralty,  as 
between  the  assured  and  assurer,  where  there  has  been  a  warranty 
by  the  assured,  that  the  property  assured  was  neutral ;  but  where 
it  has  been  condemned  in  a  foreign  court  on  the  ground  of  being 
enemies  Jiro/iertyy  is  the  question  proposed  to  be  examined. 

When  two  nations  are  at  war  between  themselves,  a  sense  of 
justice  will  induce  each  to  avoid  injuring  an  individual  v/ho  is  not 
of  the  belligerent  nation;  or,  if  a  sense  of  justice  docs  not  govern, 
tei/'/ireservation  ivilL  For  it  cannot  be  the  interest  of  either  to 
injure  an  individual,  lest  it  provoke  the  nation  to  wliich  that  indi- 
ndual  belongs ;  and  involve  it  in  a  war  with  that  power,  adding  to 
itself  another  enemy  ;  and  drawing  on  itself  the  enmity  of  the  whole 
community  of  nations,  who  will  see  its  own  danger  in  the  exam- 
ple. For  this  reason  it  becomes  the  policy  of  each,  to  take  evcry^ 
precaution  against  an  injury  to  an  individual ;  and  while  each  is 
committing  depredations  on  its  adversary,  to  have  some  power 
subordinate  of  the  particular  government  of  each  country,  to  take 
cc^izance  of  prize,  and  confine  this  to  tlie  property  of  the  enemy  ; 
aad  to  which  authority  an  individual  who  thinks  himself  injured 
may  apply ;  and  hence  the  institution  of  Courts  of  Cojuwirsiou' 
ertj  or  the  giving   power  to   Admiralty  ^r  cthrr  C'jurtf>^  Top  the 
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I  had  aa  opportunity  afterwards  at  March  term,    I80f^  j 
in  the  case  of  Calhoon  v.  Insurance  Coropany  of  Pennsylvt* 
vania,  to  express  mj''  seniiments  upon  this  point  conring  in-  . 
cidentally  in  question ;    and  this  the  more,  because    I' fore- 
purpose  of  examining  in  cases  of  injury.     It  must  he   incident 
to  such  authority,  lo   order  restitution  of  the   specific   pi'opcrty, 
"with  damages ;  or   condemn  as    enemies   property,  and    decree 
a  sale  on  behalf  of  the  government,   and   f©r   the    use  of  those 
concciTicd.     The    sale  is  made   as   of  property   trhich    has  be- 
come   the    prize  of  the    nation,    by    the    hands    of    licr    sub- 
jects, and  the  nation  is  interested  in  protecting  tlie  purchasers. ' 
Because,  otherwise,  tliere  would  be  no  purchasers,  or  the  prize 
%»ould  not  bring  its  value.     The  specific  property  sold  in  tlic  mar- 
ket of  the  foreign  Court,  must  be  protected,  and  immunity  at  the 
same  time  must  be  secured  to  the  purchasers  from  any  suitor 
•prosecution  in  any  forum,  for  the  asportation  of  the  property. 
What  has  tlic  nation  of  the  captor  to  do  with  the  matter  any  far- 
ther ?     Where  the  property  of  a  neutral  nation  is  taken,  why  shall 
the  neutral  nation  regard  the  change  of  possession,  by  the  adjudi- 
cation, and  sale  of  the  belligerent  natic-ii,  and  be  restrained  from 
recaption,  by  an  act  of  the  government,  or  the  right  of  reprisal  ex- 
ercised by  the  act  of  the  injured  individual  ?  Because  it  may  be 
the  innncdiatc  cause  of  war  with  the  nation  to  wlvom  the  purcha- 
ser belongs,  cr  with  the  nation  who  made  the  sale,  and  is  interest- 
ed in  making  good  the  transfer.     It  is  therefore  more  her  interest 
to  admit  the  conclusiveness  of  the  sentence,  and  the  validity  of 
the  transfer,  and  to  put  the  matter  into  a  train  of  investigation  witii 
the  capturing  government.     Or  she  may  also  be  a  caftturh:g  na-    ^ 
tion  in  her  turii^  and  have  property  at  market  under  the  same  pre- 
dicament.    It  is  the  public  policy  of  the  neutral  nation  therefore* 
that  the  sentence  of  the  foreign  Court  be  considered  as  conclusive 
on  the  siihjfct  of  the  cajnure'i  so  far  as  respects  the  validity  of  the 
transfer^  avd  that  the  hroceeding  in  rem  shall  be  su/i/iorted  ;  and  that 
no  collateral  suit  shall  be  sustained  between  tlic  foreign  owner 
and  the  late  purchaser  which  shall  bring  the  jurisdiction  of  the  fo* 
rum,  or  the  regularity  and  justice  of  the  judgment  in  question.     < 
But  as  respects  contracts,  which,  though  they  may  involve  thr 
fjucstion  of  neutral  property,  yet  do  not  tend  to  nullify  or  defeat  the 
judgment,  by  affecting  those  who  hold  under  it,  it  is  wide  oiw 
national  concern,  and  a  matter  of. profit  or-loss  b(;twecn  these  w!«9 
pay  a  premium,  and  those  whot»ke  a  risk  np.')U  it. 
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p  saw  from  the  arrangement  of  the  courts,  that  I  could  not  be 
present  in  the  courts  of  errors  and  appeals,  to  which  the  case 

?  of  Dempsey  had  been  removed;  and  wished  my  sentiments 
to  be  known,  that  I  might  not  be  supposed  to  have  concur- 

Let  lis  examine,  whether  from  the  nature  of  the  contract,  the 
L  .       . 

foreign  judgment  can  at  all  aftcct  it.     It  is  on  the  same  f win  f^  but 

is  it  between  the  name  parties^  or  those  claiming^  luider  them  ? 

Tilts  is  ncccssaiy  to  enable  a  judtpnent  of  any  Court  to  be  p;ivcn 

in  evidence  in  any  case.     The  Chief  Justice  of  the  King's  Bench 

(Mansfield)  assumes  this  as  a  principle  clear  and  admitted.     "All 

the  world  arc  parties  to  a  sentence  of  a  Court  of  Admiralty."     lint 

the  Lord  Chancellor,  (Eldon)  expressing  himself  to  have  the  coii- 

cttrrence  of  tire  present  Chief  Justice  of  the  King's  Bench,  (Eilen- 

borough)   entcrtaintd  a  different    idea  on  this  panicular.     His 

I  words  arc,  "  that  notion  I  ap])rehend,  and  am  informed,  is  a  mis- 
taken notion,  and  that  the  assured  on  a  policy  of  assumncc  couhl 
not  be  admitted  parties  to  the  procceduigs  in  a  Court  of  Admi- 
ralty."— 3  Bosan.  and  Pull.  545. 

But  suppose  all  persons  who  may  conceive  themselves  to  be 

I  affected  have  a  right,  ajid  have  notice  actual  or  coi:rtiti«.:tivc,  to 
come  in  and  make  themselves  parties  to  the  proceedings  in  a 
Court  of  Admiralty;  let  us  examine  from  the  nature  of  the  con- 
tract of  insurance,  what  must  be  the  understanduig  of  the  parties, 

L  with  respect  to  defending  the  claim  of  neutrality  before  an  Admi- 
ralty Court,  or  with  respect  to  the  effect  of  the  sentence.  For  what 
Is  the  premium  paid,'but  for  the  risk  of  capture,  and  the  effect  of 
that  capture  ?  You,  the  assurer,  undertaking  that  the  property  is 
neutral ;  I,  the  underwriter,  undertake  that  it  shall  not  be  capture<L 
Htitithas  been  captured  and  cojidcmned,  therefore  it  was  not  neutral. 
The  underwriter  plays  a  saving  game  in  this  case.  On  capture,  the 
rrj^bt  of  abandonment  arises,  and  the  right  of  action  accrues,  to  the 
assured  ;  the  imderwriter  pays  the  value,  but  on  acquittal,  takes  the 
property  ;  on  condemnation,  he  j>ockcts  the  premium,  and  pays  no- 
thing. Put  this  matter  to  mercantile  men,  and  they  will  acknowledge 
Ant  it  is  absurd,  and  what  they  had  no  idea  of  in  the  co?ifract  o^'  ijiftu- 
rujice  ;  nor  can  they  comprehend  the  mystery  of  the  conclusive- 
ness of  a  foreign  sentence,  on  a  stipulation  which  pre-supposcd  in 
the  very  nature  of  it,  the  |>ossibility  of  an  urijusit  condemnation. 
The  consequences  of  the  doctrine  must  shew  the  inconsistency  with 
the  nature  of  the  contract,  and  what  is  contemplated  under  it.  It 
^^'^7i  only  be  in  tlie  case  of  capture  and  acquittal,  that  the  assured 
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red  in  sentiment,  though  not  upon  the  bench,  wiih  tlie  supreme  ( 
court,  in  that  case. 

July  29th,  1808,  in  the  court  of  errors  and  appeals,  judge  * 
Cooper,  delivered  his  opinion  since  published,   which  exhi- 

has  any  right  of  action  ;  and  this  right  may  be  divested  by  the 
condemnation  ;  and  if  an  action  has  been  instituted,  it  must  be  dis-  ^ 
continued  at  the  costs  of  the  plaintiff;  or  if  the  money  has  been 
recovered,  it  must  be  paid  back,  with  the  costs  of  recover)'.  All 
these  inconsistencies  appeared  to  the  Jiidg;cs,  in  the  case  of  Lothian 
and  others,  vs.  Henderson  and  others,  and  tliey  could  get  over  them 
only  with  the  unsatisfactory  reconcilement,  that  the  principle  had 
been  established. — 3  Bosan.  and  Pull.   499. 

The  leading  case  is,  that  of  Hughes  vs.  Coimclius ;  Sk.  59; 
2  Show.  232 ;  and  Tho.  Ray.  473.  Wc  have  the  special  ver- 
dict In  Shower,  which  shews  it  to  be  an  action  by  the  owner  of  a 
ship  against  the  vendor,  under  a  sentence  of  the- Court  of  AtUiiiral'  | 
ty  in  France  ;  which  sentence,  though  falsified  by  the  facts  found 
by  the  special  verdict,  was  held  to  be  conclusive  ;  and  the  proper- 
ty thereby  altered,  though  the  sentence  be  unjust.  This  carries 
the  doctrine  no  farther  than  we  are  w  illing  to  allow,  and  the  rea- 
son given  wo-dd  be  conclusive  with  us;  which  was,  that  though 
it  be  in  another  King's  dominions,  we  ought  to  give  credit  to  it,  lest 
they  may  not  give  credit  to  our  Courts  of  Admii'alty.  This  case 
was  decided  in  the  34  Ch.  2,  the  year  subsequent  to  our  charter, 
but  on  that  circumstance  I  lay  no  stress  ;  for  a  decision  before  the 
charter  can  be  no  more  than  evidence  of  what  the  law  was  before, 
and  a  decision  since,  cannot  be  less.  But  a  great  ground  of  the 
comjnon  law  is  reason,  and  every  principle  is  examinable  by  rea-  ^ 
son. — Now,  the  reason  given,  does  not  bear  it  out  farther  than  the 
protecting  the  sale  by  the  order  of  the'  Court  of  Admiralty.  But 
it  is  no  uncommon  thing,  to  have  the  doctrine  carried  beyond  the 
principle.  Hence  the  perversions  of  the  common  law,  by  the  de- 
cisions of  Judges.  The  superstructure  overjuts  the  base,  hy  the 
misconceptions  of  narrow,  or  through  the  oversight  of  great  minds, 

A  case  is  refcired  to  hi  the  hooks,  2  Ray.  893.  That  was  on 
a  bond  with  condition  that  if  the  defendant  should  answer  the  va- 
lue touching  such  a  ship  and  goods,  and  in  cuse  the  law  should 
adjudj^-e  the  said  ship  and  goods  to  he  prize  ;  pica  that  the  law  did  not 
adjU(h.-c  the  ship  and  i^oods  to  be  prize  ;  replication  that  the  French 
Adniiialty  court  did  acijudgc;  dcnuu'rcr;  judgment.  And  justly, 
bccauhc  lliC  circumstance  of  non-condc^mnsition  was  the  condiiion  p/ 
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#     bits  the  utmost  comprehension  of  mind^  which  is  the  character* 
\       istic  of  a  g-reatjudg-e;  and  is  the  finest  specimen  of  legal  rea- 
-     soning,  that  ever  fell  from  a  bench.  Nevertheless,  it  was  rul- 
ed contrary,  the  supreme  court  of  the  United  States,  having 

tke  bond.  The  condemnation  was  conclusive  by  the  nature  of  the 
contract.  This  gives  no  countenance  to  the  doctrine  of  conclusive- 
Kess  on  the  abstract  firinci/ile. 

From  all  that  can  be  found  in  the  books,  at  least  frofti  my  read- 
ing, notlung  appears  to  sanction  the  idea  of  currying  the  doctrine 
of  conclusiveness  farther  than  the  proceeding  in  rem,  until  we 
come  to  the  great  case  of  Bernardi  and  Matteaux  in  the  year  *8!, 
and  to  the  decision  in  which,  though  even  since  the  declaration  of 
our  independence,  I  pay  just  as  much  I'espect  as  if  it  had  been 
before  the  charter  of  Char.  2 ;  and  that  is  nothing,  farther  than 
reason  will  support. — The  decision  of  a  Court  is  b\U  the  reason  of 
a  Court,  and  no  prescriptive  length  of  time  will  bar  the  reason  of 
another ;  opinion,  however  old,  is  but  matter  of  weight,  not  con- 

i        troul,  and  respect  and  servility  are  distinct  things. 

It  is  but  by  implication  that  the  doctrine  would  seem  to  have 
been  carried  farther  in  tliis  case.     For  though  the  case  involved  the 

I  principle,  yet  it  was  put  on  the  ground  of  being  out  of  it ;  that  the 
sentence  had  not  proceeded  on  the  ground  expressly  of  the  pro- 
perty not  being  neutral ;  that  it  did  not  appear  from  the  sentence 
that  the  ship  and  cargo  were  Wndcmned  as  enemies  property. 
The  warranty  on  the  part  of  the  assured  was  that  of  neutral  ship 
and  neutral  property  ;  and  it  would  have  been  competent  to  him  to 
have  produced  the  sentence  as  conclusive  evidence  of  the  loss, 
had  there  been  a  necessity  for  him  to  have  gone  beyond  the  cap- 
tnre,  to  prove  the  loss  total.  But  for  the  assurer  to  produce  it,  to 
excuse  himself  from  payment  of  the  loss,  could  not  be  compe- 
tent, because  it  would  be  irrelevant,  and  could  prove  nothing  for 
him,  to  support  his  defence.  It  was  an  effect  of  the  capture  a- 
Kainst  which  he  had  hisured,  and  could  n6t  serve  his  defence ;  or 
even  if  it  were  relevant,  it  could  not  be  competent,  because 
it  was  rc8  inter  alias  acta,  and  the  assured  was  no  party  to  the  sen- 
tence. Is  it  thought  of  giving  notice  to  the  assured  to  make  good 
his  warranty,  on  the  trial  before  the  Admiralty  Court ;  or  does  he 
in  fact  consider  himself  as  bound  to  take  notice  of  it.  He  abandons 
to  the  underwriter  the  possession  and  management  of  the  proper ty* 
llis  understanding  is,  that  it  will  be  sufficient  for  him,  to  make  good 
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so  ruled  by  the  court  of  errors  and  appeals.  I  take  the  li- 
fcerty  of  saying  that  if  lord  EUenborough's  dicta  and  judge 
Cooper's  opinion  had  appeared,  before  the  decision  of  the 
supreme  court  of  the  United  State«,  it  might  have  changed 

vrould  be  cotitroversies  about  the  ground  of  the  foreign  sentence.** 
On  this  Lord  Mansfield  said,  "  that  this  supposed  inconvenience, 
"Would  be  entirely  obviated,  if  the  foreign  Courts  would  say,  in 
tlicir  sentences,  condemned  aa  enemies  /iroficrty." 

But  not  having  it  in  his  power  to  command  this  correctness  in 
the  sentences  of  the  foreign  courts,  it  was  an  Inconvenience  whicii 
it  was  not  in  his  power  to  obviate ;  it  is  rather  curious  that  he 
should  expect  the  Courts  of  Admiralty  of  the  pov/ers  at  war  w  ith 
Orcat  Britain,  so  to  amend  their  sentences,  as  to  excuse  English 
underwriters  from  paying  losscs-^they  would  be  careful  not  to 
take  the  hint. 

Mayne  vs.  Walter,  22  Geo.  3,  it  was  ruled  by  the  same 
Chief  Justice  (Mansfield)  if  the  ground  of  the  decision  appeared  to 
be  a  foreign  ordinance  manifestly  unjust,  and  contrary  to  the  laws 
of  nations  and  the  insured  has  only  infringed  such  a  partial  law, 
that,  shall  not  be  deemed  a  breach  of  his  warranty  so  as  to  dis- 
charge the  insurer.  In  that  of  Salucci  vs.  Johnston,  25  Geo.  3, 
it  was  ruled  that  though  the  vessel  be  condemned  as  prize,  yet  if 
the  grounds  of  tlie  sentence  appear  manifestly  to  contradict  such 
a  conclusion,  the  court  here  will  not  discharge  the  underwriters 
by  declaring  that  the  insured  h?.s  forfeited  his  neutrality. — Cal- 
vert vs.  Bovat,  38  Geo.  o,  in  the  opinion  ot"  the  Cliicf  Justice  (Ken- 
yon)  *^  the  justice  and  honesty  of  the  case  was  with  the  PiaintiiF  be- 
yond all  doubt,"  but  it  is  contended,  the  sentence  of  condemna- 
tion precludes  the  plaiiitlfTfrom  asserting  that  fict.  1  yitld  to  thr 
cases  cited,  says  he,  "which  shews  tliat  to  a  ctrl:iin  degree  this 
€ourt  will  support  the  proceedings  in  Foreign  Com  ts^  by  pn .sununi;; 
that  their  sentences  ar-j  just;  and  will  not  make  any  exception  at 
present  of  the  procecdhigsof  the  French  Couit^  of  Admiralty.  Biit 
when  anattcM.pLJH  made  to  pervert  the  jubtlce  ol"  tlic  case,  it  Lc- 
tomes  iicccsr»?,ry  for  us  to  see  whetl^iCr  the  decision  of  the  Coui't 
at  Ouadaloupc,  has  so  dctLTiriincd  on  the  fact  of  neutral ity  that  wc 
cannot  examine  into  it." 

Gcyer  vs.  Aquilar,  38  Geo.  3.  Tl^e  Chi<  i"  J-jstirc  (Kenyoi."j 
«  when  tills  c:.se  was  arf];ucd  \\\  the  hst  term,  t!ic  parli(  s  desired 
to  have  a  secor/l  ar''-unu\>t  :  t»>  thisfl-e  eou-'t  reaiiilv  uccclcd  fit^n; 
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that  a  JtuRciary  decision  had  not  the  credit  of  this  reform  in 
our  jurisprudence.  I  mean  ao  far  as  respected  the  state 
courts,  and  what  was  within  their  jurisdiction* 

Now  thgt  concludes  this  case ;  for  as  long  as  the  foreign  judg- 
ments ,are  binding  upon  us,  the  conclusion  we  must  draw  from 
the  judgment  in  this  case  in  France  is,  that  the  property  which 
was  warranted  to  be  American  is  found  by  Uiat  judgment  not  to  be 
American  property.  I  feel  this  however  as  the  grossest  injustice 
to  Americans.  The  French  courts  seem  to  have  proceeded  in 
tliis  instance  mi  Algerine  (nay  on  worse)  principles ;  because  they 
professed  to  proceed  according  to  law,  but  in  reality  made  the 
law  a  stalking  horse  for  an  act  of  piracy.  But  I  cannot  now 
question  the  legality  of  their  decision ;  I  am  bound  to  decide 
according  to  the  law ;  it  is  my  duty  jue  dicere  et  non  ju9  dare** 

Ashurst,  in  this  case :  ^  Though  most  probably  we  should  not 
have  given  the  same  judgment  as  the  French  courts  gave,  it  is 
not  open  to  us  now  to  canvass  that  question.— -As  the  French  courts 
liave  already  given  a  judicial  opinion  upon  the  question,  it  must 
govern  us,  whatever  may  be  our  opinions  concerning  the  real  me- 
rits of  the  case." 

Groce,  Justice ;  « I  feel  myself  bound  to  give  judgment  in  fa- 
vour of  the  defendant,  and  at  the  same  time  lament  the  necessity  of 
90  deciding." 

Lawrence  J.  "If  we  could  have  examined  the  grounds  on  which 
the  French  courts  determined  this  to  be  enemy's  property,  proba- 
bly we  should  have  formed  a  different  conclusion :  but  we  cannot 
review  those  judgments  here.  They  have  decided  the  question, 
though  by  no  means  according  to  my  opinion :  but  having  so  de- 
cided, the  rule  undoubtedly  is,  that  whenever  a  court  of  compe- 
tent jurisdiction  has  decided  any  question,  and  the  same  question 
arises  incidentally  in  another  court,  the  latter  is  concluded  by  the 
Smner  judgment.  The  case  of  Hughes  v.  Cornelius  shews  that  this 
rule  was  not  confined  to  judgments  given  in  our  courts ;  there,  in 
an  action  of  trover  for  a  ship  and  goods,  a  special  verdict  was 
found  setting  forth  a  sentence  in  the  court  of  admiralty  in  France, 
which  was  in  favour  of  the  defendant,  and/irr  curiam^  agreed  and 
adjudged  that  as  we  are  to  take  notice  of  a  sentence  of  a  court  of 
admiralty  here,  sooug^htweof  those  abroa4  by  other  nations,  and 
we  must  not  set  them  at  large,  again,  for  otherwise  <fte  merchants 
would  be  in  a  pleasant  condition ;  for  suppose  a  decree  here  in  the 
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exchequer,  and  the  goods  happened  to  be  carried  into  another  oa^ 
tion,  should  the  courts  abroad  unravel  this  ?  It  is  but  a§^reeable 
tfith  the  law  of  nations,  that  Ire  should  take  notice  and  approve  of 
the  laws  of  their  countries  in  stich  particulars.**  «  AccordUng  to  all 
the  authorities  therefore  I  think  we  are  concluded  in  th||»  case  by 
the  judgments  given  in  France,  however  we  may  feci  the  impro- 
priety of  those  decisions.** 

Here  we  have  Hujj;he§  and  Cornelius,  and  the  reason  given  in 
that  case,  2  Show.  242  $  ^  suppose  a  decree  in  the  exchequer,  and 
the  goods  happen  to  be  cai-ried  mto  another  nation,  should  the 
courts  abroad  unravel  this  I*'    The  protecting  the  sales  of  proper- 
ty made  ander  the  order  of  their  own  courts,  was  tlie  policjr-    But 
could  not  that  be  done,  without  affecting  the  interests  of  pexTrtsns 
who  did  not  claim  under  the  sale  ?    There  is  no  more  reason  in 
this  than  to  say  the  vendee  shall  not  recover  against  the  vendor  ^ 
eviction,  or  that  a  surety  whose  property  &as  been  sold  under  a 
scire  i^cias  shall  not  recover  against  him,  for  whom  he  had  been 
surety,  lest  it  should  affect  the  sheriff's  sale.  We  also  again  hear 
of  comity  of  nations,  the  reason  given  in  the  same  case  as  reported 
by  Sir  Thomas  Ra3irmond,  that  foreign  courts  will  not  regard  our 
sentences  if  we  do  not  regard  theirs.     But  do  foreign  coorts  ex-^ 
ercise  a  raciprocal  comity  ?    «  The  courts  of  France  (says  Martial 
in  his  treatise  on  the  law  of  insurance)  do  not  carry  their  complai- 
sance  so  far.     The  judgments  of  foreig^n  tribunals  have  then,  no 
weight  or  authority,  whatever  agamst  Frenchmen ;  and  the  case 
must  be  again  decided  in  the  courts.     And  for  this  he  gives  the 
authority  of  EmerigOn^  a  French  writer.  These  courts  do  not  even 
respect  a  sale  nutde  under  the  order  qi  a  foreign  court  i  or  ccmsider 
it  a  change  of  property  for  aught  that  appears  from  this  authority; 
nevertheless  the  British,  fior  reasons  of  national  policy,  in  their  own 
favour,  which  it  is  not  necessary  for  us  to  examine,  carry  the  comi- 
ty on  their  part  to  the  extent  which  has  been  decided^  notwith- 
standing the  embarrassments  consequent  upon  the  doctrines  which 
have  laid  them  under  the  necessity  of  explaining  axkd  distinguish- 
ing in  almost  every  case. 

Christie  vs.  Secritan,  39  Geo.  3.  The  Chief  Justice  (KcAf on) 
ttgain  says ;  ^  in  general  there  is  no  doubt  but  that  the  sentence  of 
a  counof  admiralty  is  conclusive  as  to  the  pcunts  which  it  profess- 
es  to  dec^ ;  it  was  so  ruled  in  th^  case  of  Hughes  vs.  Cornelius." 
But  he  finds  x  variance  between  the  warranty  and  the  sentence # 
and  on  that  lets  tbe  plaintiff  off  from  the  principle. 
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Groce,  J.  "  In  considering  that,  we  can  only  look  at  the  ground 
of  the  sentence  itself,  and  not  at  the  previous  reasons  which  are 
stated."  The  case  of  Bernard/  and  Matteaux,  the  Chief  Justice 
(iVJansHcid)  looked  at  the  reasons  in  the  process  verbal,  and  lai4 
the  senteflce  aside,  and  go^  over  the  doctrine  in  that  manner,  hencd 
the  observation  of  Martial,  290  ;  <^Iq  what  c^es  such  sentences 
shall  be  deemed  conclusive  evidence  to  falsify,  or  prove  the  forr 
feiture  of  the  warranty,  has  hem  oftejj  found  to  be  a  very  perplex-* 
ing  question,  and  has  produced  much  litigation  and  majiy  deci- 
sions, which  are  not  easily  reconciled,  or  reducible  tp  any  well  de- 
fended principle,'* 

43  Geo.  3.  In  the  case  of  Lothian  and  others  vs.  Henderson 
and  others,  the  question  had  ariscii  in  tlie  court  of  admiralty  "  i^ 
Scotlandi."  The  judge  admiral  decreed  "in  favour  of  the  under- 
writers j"  which  by  implication  involves  the  conclusion  of  holding 
the  conclusiveness  of  the  foreign  sentence.  The  assured  brought 
the  meiuts  of  that  decrtje  before  the  court  of  session  by  an  action  of 
reduction  where  the  Lord  ordinary  pronounced  an  intcrloqutor  in 
favour  of  the  insured,  to  which  after  a  representation  for  the  ap- 
pellants he  adhered.  The  appellants,  the  underwriters,  having 
pe^tioned  the  whole  court  of  session ;  that  court  unanimously  conr 
firmed  the  mterlocutor  of  the  I^rd  ordinary ;  whereupon  the  un- 
derwriters appealed  to  the  house  of  lords.  i 

We  have  now  the  sense  of  the  judicial  authority  of  Scotland 
against  the  conclusiveness  of  the  foreign  sentence ;  and  it  comes 
tQ  repeive  a  consideration  in  the  highest  judicial  apthority  of  the 
Britisb  government  |t  wb.s  argued,  May  1803,  at  th9  bar  of  the 
house  of  lords.  On  this  argument  the  counsel  on  both  sides  not 
only  spoke  to  the  several  questions;  but  als6  argued  at  great 
length  and  with  much  learning,  say  the  reporters,  (3  fiosan.  and 
PuL  505)  the  admissibility  in  evidence  of  a  sentence  of  a  foreign 
court  of  adn>iralty  in  an  action  upon  a  policy  of  insurance,  in  or- 
der to  falsify  a  warrant  of  neutrality. 

\fter  the  argument,  the  lord  chancellor,  put  the  question  to 
the  judges  involving  this  principle. 

nth  July,  1803,  the  opinion^  of  the  judges  seriatim.  I  shall 
notice  certain  dicta  in  the  Qpinlons  of  soqie  of  them. 

Baron  Graham,  speaking  of  the  foreign  sentence  sayi^  <<  I  am 
relieved  from  the  necessity  of  saying  what  I  think  of  the  di^grace^^ 
Cul  sentence ;  and  how  fkran  English  court  of  jusdce  is  bound  to 
Adopt  thi^r  conclusions,  when  direcdy  contrary  to  the  premises 
from  which  they  are  dra^Ti.    To  receive  such  $enteni;es  as  coat 
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elusive,  would  be,  in  effect  to  say,  that  we  give  no  credit  to  what 
they  truly  state,  but  absolute  credit  to  what  they  falsely  conclude.'* 
Chambre,  adverts  to  the  embarrasung  consequences  of  the 
doctrine;  and  which  had  been  a  question  rsdsed  in  that  case, 
*<  whether  on  the  event  of  condemnati(»i,  if  the  underwriters  ht^ 
given  their  bills,  and  before  payment,  the  sentence  of  condemna- 
tion had  arrived,  they  could  legally  have  refused  payment  of  these 
bills ;  or  whether  if  the  money  had  been  actually  paid,  it  could  have 
been  recovered  back,  which,  taking  the  sentence  to  be  conclusive, 
it  must  be  conclusive  to  all  purposes  whatever,  and  so  overturn 
every  fact  established  by  other  evidence.    If  so,  the  bills  would 
have  been  given  under  a  mistake  of  what  ultimately  turned  out  to 
be  really  the  fact,  and  then  the  c<msideration  upon  which  they  nftre 
given  would  have  foiled  al  inijdo/*    It  is  in  this  manner  he  would 
reconcile  the  doctrine  with  justice,  and  which  diiSculty  the  opinion 
drew  along  with  it  which  he  adopts.    ^  I  think,"  says  he,  "the 
seHteRce  conclusive  against  the  claims  of  the  assured,  agreeable  to 
all  the  decisicms  on  the  subject,  beginnii^  with  the  case  of  Hughes 
vs.  Cornelius,  (conftitned  as  that  was  by  the  opinicm  of  Lord  Holt 
in  two  subsequent  cases),  and  pursuing  t^m  down  to  the  present 
period.    It  is  true  that'  in  Hughes  vs.  Comelifis  the  question  upon 
th&  foreign  sentence  arose  in  an  action  of  trover,  and  not  in  an  sc- 
tion  on  a  poUcy  of  insurance  where  the  non-compliance  with  a 
warranty  of  neutrality  is  in  dispute.    But  from  that  period  to  the 
present^  the  doctrine  there  laid  down  respecting  foreign  sentences 
is  considered  equally  applicable  to  questions  of  warranty  m  actions 
on  policies,  as  to  questions  of  property  in  actions  of  trover.    It  has 
been  supposed  indeed,  that  the  cases  warrant  a  distinction  betwe^ 
thbse  sentences  which  expressly  take  into  consideration  and  ulti- 
mately decide  the  non-neutrality  of  the  ship,  and  those  in  which 
the  same  pomt  does  not  appear- to  l^ave  come  so  immediately  un- 
der the  consideration  of  the  foreign  courts.   But  I  think  wherever 
the  courts  in  this  countiy  have  been  able  to  collect  from  the  sen- 
tence that  the  point  of  neutrality  has  been  decided,  they  have  held 
themselves  bound  by  that  decisi^.    Indeed  the  doctrine  upon  this 
subject  is  most  ably  summed  up  in  the  admirable.judgmeotot  the 
master  of  the  rolls,  in  Kenderslcy  vs.  Chace.    Had   the  French 
sentence  in  this  case  merely  stated  the  French  orduiance,  without 
concluding  as  they  have  done,  this  case  might  have  fallen  within 
some  of  the  late  determinations  of  the  Court  of  King's  Bench.  But 
the  French  court  has  gone  further  in  their  determination,  and  ap- 
plying the  facts  and  the  ordinances,  they  have  drawn  a  eoDclu- 


Digitized 


by  Google 


I^Aw  Miscellanies.  357 

sioQ  which  perhaps  no  court  in  this  country  would  have  done,  but 
by  which  they  have  decided  thi^t  the  ship  Catherine  being  an  Ame* 
ricany  had  forfeited  her  neutrality.     I  am  therefore  of  opinion ' 
that  the  assured  are  bound  by  this  decree  of  the  French  court. 

The  case  of  Hughes  and  Cornelius  is  still  the  leading  case^  in 
which  tlie  decision  was  originally  of  proper  extent,  but  like  ba4 
report,  the  doctrine  of  this  report  has  unce  gr^wn  to  a  monstrous 
azc. 

Ingrediturque  solo  et  caput  inter  nubik  condit' 
Le  Blanc,  J;  in  this  case  says,  ^<  that,  these  sentences  are  ad- 
missible and  conclusive  evidence  of  what  they  undertake  to  de* 
cide,  it  seems  not  now  safe  to  question,** 

J^Q  doctrine  b  hei^e  put  on  the  footing  of  precedent,  and  not 
on  tlfe  ground  of  legal  reason  or  political  relation. 

Lawrence,  J.  discovers  himself  to  be  well  aware  of  an(>ther 
embarrassing  consequetice  of  >  this  doctrine.  It  occurs  to  him  as 
it  did  to  Chambre,  that  on  the  capture,  the  right  of  abandonment 
arises  ;  the  cause  of  action  accrues ;  but  is  liable  to  be  defeated, 
alt  effect  of  it  divested  by  the  subsequent  sentence  of  conderrma- 
tkm.  But  a  second  diiEculty  occurs  to  find  out,  on  this  principle, 
what  ibis  against  which  the  insured  tnsuresy  if  it  be  not  the  effect 
of  the  capture,  and  what  almost  necessarily  follow^  it,  according 
\$  the  acknowledged  practice  of  the  French  courts,  we  will  add 
Bridsh,  a  condemnation.  -  He  supposes  it  may  be  against  the  cap« 
tare,  wherever  an  acquittal  follows ;  because  the  voyage  might  be 
defeated,  and  the  assured  be  entitled  to  abandon,  and  call  on  the 
underwriter  ad  for  a  toted  loss. 

1  doubt  whether  it  ever  entered  into  the  head  of*  an  insurer, 
that  It  was  only  in  the  case  of  a  capture,  where  an  acquittal  follow- 
ed, that  he  could  be  entitled  to  recover. 

Heath,  J.  says  nothing  of  the  conclusiveness  of  a  foreign  sen* 
tence,but  puts  tlie  case  before  him,  on  the  intention  of  the  parties. 
The  object  of  the  parties,  says  the  Judge,  «  was  to  ascertam  the 
neutrality  of  the  ship,  in  case  of  captiii^  or  seizure,  by  the  medium 
of  such  proof  as  would  be  sufficient  in  the  case  of  a  loss,  by  the  pe- 
rib  of  the  seas.  The  manifest  injustice  practised  by  the  French 
courts  of  prize,  at  tlie  date  of  this  agreement  was  so  public,  and 
DoUniotts,  and  wa»  the.  subject  of  ^  many  suits  in  this  country,  that 
I  {resume  we  may  judicially  take  notice  of  it*  If  so,  the  meaning 
of  the  agreement,  as  cleariy  and  manifestly  may  be  collected  from 
the  term^  of  it,  was  to  indemnify  the  msured  agsunst  the  iniquity 
of  these  sentences,  and  for  the  underwriters,  in  consideration  of 
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the  high  premium  of  fen  guineas  per  cent  to  take  that  risk  on 
themselves ;  for  this  was  a  high  war  premium." 

McDonald)  Baron,  places  his  decision  on  the  special  circumitaii- 
ces  of  the  case ;  "  but  with,  respect,*'  says  be,  "  to  the  effect  of 
those  unjust  sentences  of  the  foreign  tribunals,  although  I  migUt 
have  hesitated  hi  concurring  with  some  of  the  cases,  it  is  now  too 
late  to  encourage  any  doubts,  as  they  have  been  acted  upon  to  & 
veiy  great  amount"    ' 

Eldon,  Chancellor,  with  the  concurrence  of  Chief  Justice  D- 
lenborough,  stiites,  <^  it  does  not  become  me  to  impugn  a  practice 
acted  upon  for  so  loug  a  series'of  years,  and  thi^  by  m^  in  the  ju- 
tdicial  character,  who  must  ever  be  looked  up  to  with  reverent  b) 
this  countr)'.  I  welt  know  also  how  much  property  has  bd»  af- 
fected by  this  principle  an^  how  much  more  may  now  be  afloat  on 
the  faith  of  that  long  tram  of  decisioi^  in  Westminster  hall,  hf 
which  the  principle  in  question  has  been  sanctioned.** 

Chief  justice  of  the  common  pPpas^  { Alvaidy)  ^  after  the  long 
series  of  cases  in  Wc^tmnister  hall,  in  Which  foreign  sentences  bare 
been  received  for  the  same  purposes  for  which  the  French  sentepce 
in  this,  is  now  set  up,  and  the  long  period  of  time  during  which 
those  cases  have  been  acted  on  by  the  commercial  part  of  this 
country,  and  acquiesced  in  by  the  legal  part  of  the  commumtf,  I 
cannot  admit  that  it  is  still  open  to  this  hpuse  to  decide  that  foreign 
sentences  are  not  admissible  evidence  in  ^uits  between  the  assured 
and  the  underwriters,  in  order  to  falsify  the  warranty  of  neutrali- 
ty. Nor  do  I  feel  that  opinion  shaken  hy  the  consideration,  that 
tlie  point  ha^  pever  yet  receivedthe  express  decision  of  this  bouse. 
At  this  late  period,  such  a  decision  upon  that  point  as  the  respond* 
ents  now  contend  for,  might  almost  induce  the  merchants  of  Loo* 
'  don  to  shut  the  door  of  Guildhall  against  the  judges.'*    * 

This  is  puttmg  it,  not  on  the  ground  of  reason,  but  the  fear  of 
merchants,  or  a  considers^on  of  the  effect  of  unhinging  a  pnnciple, 
Prizes  sold  undqr  tlie  orders  qf  the  British  Admiralty  courts  where 
the  merchants  were  purchasers,  could  not  be  affected  carrying  the 
principle  no  farther  tlian  it  originally  stood  in  the  case  of  Hughes 
and  Cornelius,  but  this  it  is  probable  was  in  his  mind  j  or  if  he  look- 
ed only  to  the  consequence  of  some  adjudications  being  found  to 
have  gone  upon  a  wrong  principle,  the  merchants  might  pomplajn- 
But  by  taking  this  distuiction  on  the  proceeding  in  rem  and  carry- 
ing it  no  further  than  to  protect  the  sale,  the  jurisprudence  of  the 
country  would  have  been  less  embarrassed  than  it  now  is  in  thi3 
particular ;  neyerthcless  common  sense  went  do^fn  under  «h  idw 
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of  the  lasutxirable  fiffiouHy.  An  early  oversight  has  become  law 
in  that  country,  and  reason  which  had  struggled  long  i^;ainst  it  in 
the  breasts  oi  coflDsel  and  the  heads  of  judges,  has  been  over- 
reached by  the  imperceiilible , advances  el'  original  error:  which 
has  grown  a  monster  in  iulispnideace^aiid  like  usurpers  <tf  power 
in  the  govertxm^its  of  men,  itmatn^uns  itaetf  by»the  mischief  it 
ins  done.  .      \ 

Let  us  see  whether  it  has  get  edoh  a  footing  &  our  jurispru- 
dence here.by  thi  decisions  of  our  c6urt8.      •     *- 

Vasee  vs.  Ban,  f  Dallas,  2^  at  March  term,  1797,  in  the*du- 
preme  cevii^  wovidjieem  to  be  tiie  first  cai^i  where  the  pdnt-was 
^^  Th»  counsel  Ibr  the  ptaintMT  ssy,  there  is  not  in  feet,  any  ^ 
ju^lp  determiiMttiQn  ef  ^the  English  coifrts,  antecedent  to  the 
American  revdilution,  v^ch  dedares'that  ai  sentence  of  a  court  of 
admiralty  camot  be  eacamiaed  and  coatrwertad  between  persons 
who  are  not  parties  Urit  i^is^net  dle|fed.diitlie.pait  of  thede- 
ieadant,  tbsit  there  had*lisaii»8ay  other  than  EngUfdi  precedents  to 
winantthe  docUte.  r 

Shippei^  J.  expieaeiesaitincfiriation'to'thizikour  c6urts  bound 
by  tiieforaifin'seiEtfienee,  and  where  the  difcree  proceeded  express- 
ly on  the  poiait.  «  .  .  •     *       '  . 

M'Kean,  chief  JuMde,  seeana  to  have  confined  himself  to  th6 
subject  of  the  eondemt^Kdon.  ^TbB  kfea,*'  says  he  «<that  a 
sentenceef  acdlirts  of  adaniralty  is  concludve,  aiiaes  fh>m  this  con- 
•ttderatiQia,  that  thle  court  ahsi^s  proceed  ffi  rem.  The  decree  na- 
nuaUy  aod  neeessa^  hinds  thesubject  of  the  proceeding,  a  ship, 
w cargo;,  andanf  person  purchasmg  ond^r  the  decree  ^11,  of 
course  be  secure.  But  this  case  #aa  not  detemiined  on  the  ge- 
neral princtpie^— It  is  true,  that  the  inclination  expressed  by  chief 
justice  Shippeuf  and  the  w^ght  of  that  inclination  would  seem  to 
ba?e  led  to  a  general  i^npressictn  out  of  doors,  that  the  doctrine  of 
the  £n^sh  Cottrts  would  be  adopted  »  fof*  since  that^ime,  and  be-^ 
fare^^owing  to  the  fing^ish  deidaiens,  that  had  been  done,  which  the 
Chief  Justice  dF  the  Common  Pleas,  in  Lothian  and  Henderson, 
suggests.  "  For,"  says  he,  «<  it  being  once  known  that  such  is  the 
law  respecting  foreign  sentences,  those  whq  do  pot  choose  to  sub- 
jectthemf^fvea  to  the  caprice  of  a  Frenoh  Court,  may  stipulate  in 
the  policy  ^at  the  evidence  of  a  French  C<kirt  shall  not  be  adii- 
ced  in  evidence  against  their  cl^m." 

Our  merchants  have  introduced  these  stipuUtlons  hi  their  po- 

,  licies,  thiljiiey  might  not  subject  themselves  to  the  caprice  of  Eng- 

^fib  Courts.     But  there  need   l)e  no  subjection  to  the  caprice  of 
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either^if  our  Courts  would  not  subject^  themsdves  to  English  de* 
ckionsQii  a  general  fninciple,  Mi^erie  error  h^th  manifc^stly  inter-  j 
venedy  and  which  the  vary  l>recaut]0&a.of  the  atipulation  prove  to  be  \ 
contrary  to  common  notiiina  of  convenience  or  juadce. 

Taking  a  deciaion  to  amDunt^  to  miira  than  mere  evidence  rf 
what  the  law  is,  and  «Ht8e|F  to  b«  a  ground  of  Jaw,  or  to  constitute 
the  lawyithas  been  shewn  that  at  least  it  is  not  a  clear  case,  thst  the  ; 
decision  in  Huf^ies  vs.  Coaielftts,;we»t  farther  thte  has  been  stat- 
ed I  but  even  had  it  gone  £astim ;  and,  that  to  the  extent  gone,  it  J 
was  to  be  conssiefd  in  fin^aiid  ^^afirhw^&^vfi^t  emnmon  law,  ' 
yet  might  it  boI  he  a  <faea6oti  vdiether  it  wa«  *  a  ^rii|^iple.of  that 
%  nature  wliieh  in  otcc  eolonlaatkiir  we  woulA  carry  wHtk  us.  F(v 
though  jt  halhbeen  heid»  that  if  an  unii^bitad  ooimtty  b^psco- 
vered  and  pkatad  by  En^«3b  subjects,  lA  the  Bnglish  laws  dieh 
iQ  bung,  which  are  jfiie  biitlMigfat  of  etery  subject,  are  imme&le- 
Ty  there  in  fiiroe, «  yet  iAAw  must  be  jmderstood"  says  Blaclstone, 
"  with  very  ntan^andvpy  grmt  remnitttam :  aad  colonists  csny 
with  them  oply  so  teuch  of  tlia.  Ehglish  law  aaiatlppfioaUe  t6  their 
own situatidh,  and thtf  oQoditimictf  any  infiHili  coloi^;  such  for 
stance  as  the  general  rules  of  is^uAtaboe  andttif  {riratootioo  frsm 
personal  mjuries:  The  ariiJiciaire/inemenCM  amd  dUtiiuHmiinddent 
to  the  ftroftertif  tfa  grtdi  €nd*eammerekii  fitofiUj  are  neither  ne* 
cessary  noi*' convenient  ftr  them  and  dierefbte  are  not  Is  farce.'*  ' 
But  the  dbUgatioii  of  the  BngliBh  laws  oy^  die  i(oft>ni8t8A[>f  Penn- 
sylvania will  depend  ufibift,the  Chailer  to  Willifiii  PeaA,  which 
expreaaly  provided  as  to  tlus.  Sec.  7^  inr  these  worcb  ^and  our  &r- 
tber  will  attd  pleasure  Is  that  tbe  laws  Hot*  regulating  and  govern^ 
ing  of  property  >within  Ibe.  said  province,  as  iw^aU  for  the  descent 
and  enjoyment  of  lands,  as  lihewise  for  the  enjoymeml  and  sacces- 
sion  of  goods  and  chatties,  and  iikewdse  as  to  aU  felonies,  shall  be 
and  continue  the  same  asrthey  9kail  hefyr  the  time  bfib/ig  hy-  the  ge- 
-neral  course  efthe  ttm  ih  ovtr  king46m  qf  Engimndy  vmA\  the  said 
laws  shall  be  altered  by  the  said,  William  Penlli,  hishedis  sod  as- 
signs, and  by  the  freemen  of  the  said  province,  their  delegates  or 
deputies  or  the  greater  part  of  tKenp.*' 

Considering  that  by  this  clause,  authority  is  given  to  the  deci- 
sions of  English  courts  and  that  up  to  the  revolution,  |hey  were 
as  bindhig  in  this  state  as  iti  England ;  yet  this  must  be  restricted 
to  discussion  upon  such  laws,  as  under  the  words  of  the  Charter? 
became  ours.  *  Will  it  be  contended  that  tibese  laws  include  cIe&^ 
ly  and  unequivocally  such  a  pvlnci^e  as  that  in  question ;  a  prin-  { 
ciple  of  national  policy ;  but  is  it  a  principle  of  the  law  of  nations, 
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adopted  bf  general  usage  or  recognized  by  writers  ?  But  no  de- 
cisioD  even  in  the  English  courts ;  save  that  of  Hughes  and  Cor- 
nelius, took  place  before  the  period  of  our  revolution*  That  of 
Mansfield  in  Bemardi  vs.  Matteaux  as  has  been  said,  was  after  the 
revolution.  No  decision  has  taken  place  in  our  own  courts  from 
the  period  of  our  emigration,  until  the  period  of  our  revolution, 
nor  since,  extending,  or  sanctioning  this  doctrine  of  the  conclusive- 
ness  of  a  sentence  of  admiralty  in  any  case,  much  less  to  the  extent 
here  contended.  And  if  it  did  not  make  a  part  of  the  common  law, 
and  ia  introduced  under  that  term  by  the  legislative  act  after  the 
sd(^»ting  o])r  fii*st  state  constitution  <<  that  all  laws  in  force  at  the 
time  of  making,  Sec.  Bhall  continue  ;"  what  foot-hold  have  we  in  ap* 
l^jiA^  this  late  doctrine  of  the  English  courts  2  more  especially 
when  from  the  decisions  of  foreign  courts  of  admiralty  in  matters 
of  capture,  all  ideas  of  justice  have  been  lost,  and  with  regard  to 
French  captures  and  condemnation  even  in  the  opinion  of  the  Eng- 
lish courts  themselves :  in  wliich  we  agree  with  them,  that  at 
certadn  periods,  libelling  and  condemnation  were  the  same  thing, 
ID  the  French  courts.  But  we  add,  in  the  English  courts  of  admi- 
ralty also.  There  were  the  forms  of  justice,  but  not  the  substance. 
We  had  monitions^  to  save  appearances,  and  even  had  appeals ; 
bat  it  depended  on  the  order  and  temper  of  the  government  from 
time  to  time,  what  chance  of  liberation.  These  things  being  so, 
and  from  the  nature  of  things  they  will  always  be  so,  can  it  be  a 
matter  of  sound  discretion  in  our  courts  to  extend  a  dubious  con- 
struction, or  doubtful  doctrine  to  our  jurisprudence  ? 


The  United  States  v.  Judge  Peters.     5  Cranch,  1 15. 

WOULD  not  this  case  seem  to  have  presented  an  occa- 
sion, where  it  became  necessary  for  the  supreme  court  tb 
exercise  an  original  jurisdiction  in  issuing  a  mandamus.  It 
may  be  9aid,  that,  in  those  cases  ^^  in  which  a  state  shall  be  a 
^artfythe  supreme  court  shall  have  original  Jurisdiction.'^'^  But 
in  this  case  there  was  no  state  nominally  a  party,  nor  couldl 
the  court  know  the  state  of  Pennsylvania,  the  state  suggest* 
ed  tobe  a  party,  as  being  in  interest,  before  the  court.  An 
iffinirTnaiJit  to  the  constitution  had  declared,  ^  that  the  judi* 
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cial  pother  of  the  United  Stated  shall  ti6t  be  construed  to 
e^Ktend  to  any  suit  in  law  or  equity,  commenced  or  prosecut- 
ed against  one  of  the  United  Stated  by  citi2et)S  of  anodier 
state,  or  by  citizens  or  subjects  of  any  foreign  state.'*  But  . 
It  was  laid  down  by  the  court,  chief  justice  MarshalPs  opi- 
nion, 141, "  that  the  state  of  Pennsylvania  had  neither  posses- 
sion of,  nor  right  to,  the  property  on  which  the  sentence  of 
the  district  court  was  pronounced  ;  and  since  the  suit  was 
neither  commenced  nor  prosecuted  against  that  state,  there  } 
remains  no  preteJLt  for  the  allegation  that  the  case  is  within 
that  amendment  of  the  constitution  which  has  been  cited ; 
and  consequently  the  state  of  Pennsylvania  can  posset  no 
constitutional  right  to  resist  the  legal  process  which  may  be 
directed  in  this  case."  The  district  court  had  not  refesed 
a  mandamus  to  themsehes ;  for  it  would  have  been  absurd 
to  have  asked  it.  There  could  have  been,  therefore,  no  ap- 
peal from  their  judgment  whether  or  not  it  ought  to  issue. 
For  it  was  this  court  that  refused  to  do  an  act,  the  issuing  an 
attachment.  It  was  original  in  the  supreme  court ;  and  in 
the  face  of  the  case  of  Marbury  v.  Madison,  the  mandamus 
was  issued.  I  do  not  say  the  court  erred  in  this  case;  but 
that  in  the  case  of  Marbury  v.  Madison,  they  erred ;  and 
ought  to  have  exercised  an  original  jurisdiction  in  issiling 
a  mandamus* 

The  state  of  Pennsylvania  was  incidentally  at  least,  and 
in  my  opinion,  substantially  concerned.     But  I  do  not  enter 
into  this  question,  having  had  it  in  view  only  to  shew  that  i 
the  court  did  in  this  case  exercise  an  original  jurisdiction  in 
issuing  a  mandamus. 

The  controversy  was  alarming  at  the  time,  and  cduld  not 
but  distress  every  good  citizen.  As  to  the  state  being  the 
real  party  interested,  and  substantially  concerned,  I  subjoin 
in  a  note,  a  publication  on  that,  side  of  the  argument,  and 
which  appeared  after  the  business  was  closed^  in  the  Dento- 
cratic  Press  of  the  t5th  March,  1810. 

It  is  a  point  to  which  sooner  or  later  we  must  come ;  re^st- 
ance  to  the  juriscUction  of  the  federal  courts,  unless  by  an  amend- 
ment to  the  coiistitutioi),  tlie  necessity  of  it  is  superceded.     For 
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it  18  not  to  be  supposed  that  these  courts  will  not  usurp ;  noi  that  I 
attribute  to  the  individuals  who  compose  them,  other  dispositions 
than  those  comaion  to  the  nature  of  man.    But  place  any  one   in 
authority,  and  it  will  be  natural  for  him  to  wish  to  extend  his  pro- 
vince.    In  the  English  courts,  it  is  thouj^ht  to  be  an  excellence  ; 
9tnd  it  is  even  laid  down  as  a  characteristic  of  a  good  judge,  ^  to  en« 
large  his  jurisdiction."     This  is  a  maxim  which  has  been  attempt* 
ed  to  be  qualified,  by  a  substitution  of  '<  to  enlarge  justice.''     But 
that  this  could  not  be  the  original  maxim,  is  evident,  from  the  ab« 
«urdky  of  talking  of  enlarging  justice.     For  in  that  case,  it  would 
become  injustiec.     The  meamng  of  the  maxim  is,  that  it  is  not 
the  part  of  a  good  judge,  to  be  squeamish  in  determining  the  ex- 
tent^ his  cognizance^*— > And  in  fact,  in  the  courts  of  England,  they 
have  not  been  squeamish.     The  court  of  ICing^a  Bench^  is  in  strict- 
ness, a  criminal  court ;  yet  by  a  fiction  has  drawn  to  itaelf  the  juris- 
diction of  matters  of  meum  and  ruum,  which  were  originally  the 
exclusive  subject  of  the  cognizance  of  the  common  ftUas.    We 
know  the  controversies  that  have  existed  on  these  heads,  between 
those  courts ;  as  well  as  between  the  courts  of  common  law  in  ge- 
neral, and  the  coujrt  of  Chancery  ^vBk  matter  of  jui4adiction.     But 
tills  controversy  can  come  to  no  dangerous  result  in  that  country; 
where  they  have  an  appeal ;  or  a  writ  of  en;pr  to  the  house  of  lords, 
where  the  question  can  receive  an  ultimate  determination ;  this, 
not  by  the  courts,  claiming  the  jurisdictiDn ;  but  by  aji  independent 
tribunal ;     this  tribunal,  not  perhaps,  so  well  informed  as  either  of 
the  respective  courts,  claiming  jurisdiction ;  but  not  having  their 
opinions  pre-engaged  or  their  passiocts  embarked  in  the  contro- 
versy so  that  in  the  opinion  of  the  people  being  more  remote  from 
,  bias,  they  are  more  likely  to  give  sailsfaction. 

We  have  seen  a  late  controversy  in  the  state  of  New-York, 
between  the  supreme  court  and  the  jurisdiction  of  the  chancellor 
in  a  matter  of  contempt.*  The  writ  of  error  or  appeal,  I  forget 
which  it  was,  lay  by  thelionstitution  of  that  commonwealth,  to  the 
Senate  of  the  state.  This  tribunal  not  perhaps,  correctly;  but 
to  the  public  satisfaction,  because  ah  independent  tribunal,  deter- 
nuoed  against  the  chancellor's  authority ;  though  it  had  been  sanc- 
tioned by  the  opinion  of  the  majority  qJ  the  %ulireme  court.  Where 
A  question  of  jurisdiction^  arises,  there  never  will  be  satisfaction 
by  a  determination  of  tlie  tribunal  itself  which  claims  the  jurisdic- 
tion.   An<l    wc  know  that  tlie  giring  satisfaction,  is  a  matter  of 

.  *  The  Commonwealth  v.   Fan  A^ess, 
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much  moment  to  the  peace  of  the  community^  in  the  administra- 
^n  of  justice.  Hence  it  was,  that  in  forming  the  federal  coDstitn- 
tioH}  there  was  no  point  upon  which  the  ablest  members  of  the 
conyention^  were  more  at  a  loss,  than  upon  this,  of  the  jurisdiction 
of  the  federal  courts.  After  all,  it  was  conndered  as  a  matter 
which  must  be  left  in  a  great  measure,  to  future  regulation;  and 
was  a  principal  ground  of  that  clause  of  the  constitution,  which 
provides  for  an  amendment. 

It  was  impossible  to  foresee,  perfectly,  how  tliis  wheel  would  < 
move ;  or  what  necessity  there  might  be  for  the  enlargement  or 
the  contraction  of  it.  If  the  constitution  had  remained  as  it  iras, 
the  judicial  power  of  the  union,  extending  to  a  case  where  a  stite 
was  a  party,  there  would  have  been  less  difficulty  in  ascertaining, 
the  constitutionality  of  legal  exercise  of  the  power,  there  being  no 
exclusion.  But  the  amendment  to  the  constitution  of  the  Unitel 
States  necessarily  introduced  a  difficulty,  in  all  cases  where  a  state 
might  allege  itself  a  party,  the  plea  to  the  jurisdiction  being  made 
to  the  very  power  whose  jurisdiction  it  was  the  object  of  the  amend- 
ment to  exclude.  It  is  thus,  that  in  the  alteration  of  any  structure 
or  machine,  an  alteration  oi  more  is  required  than  the  particular 
part;  and  this,  in  order  to  adapt  the  proportions  of  the  other  parts  * 
to  that  which  is  altered.  The  amendment  of  the  constituti(»  in 
the  particular  in  view,  ought  to  have  carried  with  it,  the  cstahUah' 
mcnt  of  0ome  authority  to  determine  in  what  cases  ^<the  state  was 
a  party."  This  authority  ought  to  be  independent  of  that  tribunal 
which  was  to  take  cognizance  of  the  trial,  supposing  it  to  be  a  case 
where  the  state  foaa  not  a  fiorty.  This  was  a  great  omisaon.  Of 
what  use  to  exclude  a  jurisdicticHi,  and  at  the  same  timeto/rov^  >'^ 
to  itself  to  eay  whether  it  was  excluded  P  Admitting  that  it  may  1 
be  some  check  on  the  discretion  of  the  power ;  yet  it  can  constitute 
no  certain  bar.  The  state  independency  which  was  in  the  view  of  , 
the  amendment,  is  not  secured  in  an  effectual  manner ;  but  still 
subject  to  the  federal  judiciary. 

It  will  be  said  what  amendment  could  be  thought  of:  what    , 
pracdcable.    The  most  convenient  that  occurs  to  me  to  think  of, 
and  the  most  advisable  to  adopt,  would  be  the  Senate  of  the  Vniw,    i 
These  consisting  of  an  equal  representation  of  the  states ;  interest-  J 
ed  equally  in  the  conservation  of  their  independence,  would  be 
the  safest  and  most  natural  tribunal  before  whom  a  question  of  the 
Btate  soverois^ty  could  be  brought.     Without  some  such  tribunal, 
what  is  a  state  to  do  in  case  of  federal  usurpation  ?    If  $. munici- 
pal court  usurps  jurisdiction,  it  is  justifiable  to  resist  the  process. 
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h  iB  a  principle  of  law,  that  the  process  of  a  court  having  no  juris- 
diction of  the  case,  is  not  merely  voidable,  but  absolutely  v&i^.  The 
ofltcer  with  the  process  in  his  hand  is  a  tresspasser ;  and  may  be 
resisted.  Who  is  to  judge  whether  tiie  court  has  jurisdiction  i 
The  individual  interested  has  a  right  to  judge  for  himself.  No 
man  can  question  his  sight,  but  it  must  be  at  his  peril.  The  state 
sovereignty,  under  this  amendment,  is  placed  as  an  individual  in 
the  union  of  the  states.  Has  not  the  state  a  right  to  judge  as  an 
individual  would  have,  of  the  jurisdiction* of  a  court  from  which 
process  issues  ?  But  it  must  be  at  its  peril.  I  agree ;  and  this 
proves  that  it  thust  be  the  aiate  sovereignty  itself^  that  alone  can  take 
upon  it  to  determine  when  and  where  its  sovereignty  has  been  in- 
^-aded  ;  and  where  it  ought  to  resist.  It  must  be  a  question  of 
state  decision,  and  no  authority  is  competent  to  decide  so  as  to 
act  in  consequence  of  a  decision,  but  the  state  itself. 

This  proves  that  the  judiciary  of  a  state,  being  but  a  branch 
of  the  government,  cannot  be  competent  to  decide  on  the  jurisdic- 
tion of  the  United  States  courts ;  so  as  to  liberate  on  a  habeas  cor^ 
pus  ;  for  this  would  be  dravring  with  it,  an  opposition  to  the  laws 
of  the  United  States  by  an  act  of  the  judiciary;  and  would  be  ad- 
mitting a  power  to  involve  the  state  in  war,  without  the  knowledge 
or  consent  of  the  sovereign  power.  Posse  against  posse,  would  be 
the  same  thing  as  a  levied  force,  on  the  side  of  the  executive  of  the 
state ;  and  that  of  the  union. 

Had  the  State,  in  the  case  of  Olmstead  a  right  to  decide  for 
itself,  on  the  jurisdiction  of  the  United  States  \  What  doubt  can 
there  be  of  this  ?  Has  an  individual  a  right  to  judge  for  himself, 
of  the  fnrisdiction  of  a  court  to  which  he  is  called  to  ^  answer  \ 
Doubtless.  There  is  no  lawyer,  or  law  book,  that  will  deny  this. 
But  it  must  be  at  his  peril  that  he  undertakes  to  decide.  It  will 
be  the  expediency  that  will  be  the  only  question.  It  will  not  be 
advisable  pertiaps  where  the  court,  whose  process  he  undertakes 
to  dispute  will  have  a  right  to  decide  on  his  plea.  He  must  look 
to  the  consequences,  and  count  all  the  costs.  In  a  community 
where*  his  defence  may  come  before  a  different  tribunal,  the  prin* 
ciple  not  only  holds  of  a  void  process ;  but  it  may  be  carried 
into  practice,  and  acted  upon  by  the  people ;  it  must  be  a  clear 
case  indeed,  that  will  induce  a  man  to  resist  where  he  means  to 
hisist  upon  the  want  of  cognizance  in  the  tribunal,  from  whence 
the  precept  may  issue.  He  will  suffer  much,  before  he  will  ven- 
ture to  kill  or  wound  in  opposition  to  the  writ.  The  like  prudence 
mil  be  oteerved  on  the  part  of  a  sovereign  stat^,  who  is  as  an  in- 
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dividual  in  the  commuaity  of  states.  Greater  heftitation  will  be  oe^ 
cessary  where  it  can  only  be  before  the  very  court  that  isaues  the 
process,  that  the  enquiry  can  be  made  of  the  want  of  jurisdictioD. 
But  if  resistance  is  not  made,  it  is  waving  a  rig^ht  on  the  ground  of 
expediency  ;  which  may  cease  to  have  the  appearance  of  a  rigbt, 
by  the  submission.  It  may  grow  into  prec^ent,  and  be  protected 
by  the  stare  decisis  of  the  law.  For  acquiescence  is  itself  an  evi* 
dence  of  right ;  and  it  is  observable  that  in  this  very  case  of  Olm- 
stead,  the  decision  of  the  court  in  the  case  of  Doan  vs,  Penhalbw; 
3  Dall.  54)  and  the  acquiescence  of  the  state  concerned)  that  of 
New  Hampshire,  is  made  a  foundation  whereon  to  rest,  as  to  a 
particular  of  the  decision  then  to  be  made.  It  is  called  aetiUn^  a 
matter  vfhcre  it  has  been  once  decidedy  nor,  with  this  principle  of 
regarding  precedent,  do  we  find  fault ;  but  we  shew  the  effect  vi 
a  decision,  and  an  acquiescence. 

But  what  madness  must  it  be  in  a  state  to  resist  where  the  pre- 
sumption almost  necessarily  arises  that  the  detemynation  of  the 
same  court  will  be  the  same ;  it  will  be  a  bold  daring,  unquestioa* 
ably,  and  must  look  like  madness.  In  the  caae  of  an  individual  it 
may  have  the  same  appearance  to  resist  the  jurisdiction  of  a  ma- 
nicipal  court :  especially  where  the  government  is  known  to  make 
a  point  of  having  a  law,  or  the  omstruction'  of  a  law  carried  into 
effect.  Yet  John  Hampden  did  resist  the  levy  of  Mfi  money ; 
and  was  indicted  and  convicted  for  that  resistance ;  yet  the  reast* 
ance  was  not  ultimately  without  a  gobd  effect;  and  though  I  say 
nothing  as  to  the  right ;  much  less  the  expediency  of  resistance 
in  Olmstead's  case,  yet  I  entertain  the  idea  that  it  will  be  attended 
with  the  good  consequence  of  leading  the  public  mind  to  attend  to 
the  necessity  of  a  provision  for  the  removal  of,  the  grievance  which 
gave  rise  to  that  expedient  I  do  not  say  our  marshal  did  not  do 
his  duty  in  Olmstead's  case ;  for  there  was  but  one  other  thing  that 
he  could  have  done  (and  this  he  was  not  bound  to  do)  which  was 
to  return  his  writ  with  a  special  indorsement  of  the  opposition 
made  to  the  execution  of  the  process  ;  so  that  the  court,  on  laying 
this  before  the  executive  of  tiie  union ;  and  which  by  him,  being 
laid  before  the  representatives  of  the  people,  the  grounds  of  the 
resistance  of  the  state  might  be  considered ;  and  the  expedience 
of  an  act  of  war  on  one  of  the  state  sovereignties  might  be  the  sub- 
ject of  deliberation.  For  it  would  behove  the  union  to  be  as  cir- 
cumspect, and  cautious  in  making  war  upon  a  state,  as  in  a  state 
\o  ms^kc  opposition  to  the  general  government.     It  is  true,  a  state 
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IB  the  weaker  power ;  but  the  convulsion  of  a  struggle  wpuld  not 
be  fiivourable  to  the  permanence  of  the  stronger.    It  is  presuma** 
ble  that  the  Legislature  of  the  state  in  enacting  the  law  of  1803^ 
acted  under  the  idea  that  the  matter  might  take  such  a  turn  as 
that  which  we  have  hinted ;  viz.  a  s/iecial  return  qf  the  marshal ; 
arid  which  I  humbly  think  might  have  been  advisable,  rather  than 
&  calling  out  the  posse  in  the  first  instance.     For  I  cannot  think 
that  the  ultima  ratio^  directly  looking  at  it^  could  be  in  view.     It 
tras  too  appaling  to  be  contemplated,  without  more  apprehension, 
than  had  generally  pervaded  the  community.     That  the  idea  of 
resistance  by  means  of  the  cMl  authority  ^  could  come  into  the  mind 
of  any  one  well  informed,  is  impossible,  because  the  absurdity  of 
the  consequence  when  drawn  out,  posse  against  posse  \  sheriff 
against  marshal,  shews  the  falsity  of  the  proposition.    B«t  I  take 
It,  the  mifid  of  the  Legislature  was  directed  solely  to  the  getting 
the  matter  brought  before  the  Congress  of  the  Union,  in  order  to 
have  it  considered,  whether  it  was  a  ra^iM  belii^  or,  just  ground  of 
the  declaring  war  against  a  state ;  or  in  other  words  declaring 
that  state  in  tebeliion  /  and  determining  on  a  recourse  to  execu- 
tive fopce  to  subdue  it.    For  that  the  fioBBc  of  the  district,  could 
have  been  competent  if  the  opposition  of  the  state  had  continued, 
is  not  to  be  supposed.    The  proportion  of  the  force  on  one  side, 
and  on  the  other,  rendered  it  morally,  if  not  physically  impossible. 
But  the  state  thought  it  expedient  to  submit ;  and  it  did  appear 
to  me  to  be  expedient.     Enough  had  been  done  to  attract  atten- 
tion; and  this  must  have  been  the  original  object  of  the  act  of  As- 
sembly of  1803.    But  could  not  attention  have  been  attracted  by 
remonstrance  on  the  floor  of  Congress,  through  the  medium  of  our 
Representatives  ?   that  is  one  way  doubtless ;  but  it  must  have 
been  in  the  shape  of  an  imfieachment  against  the  Judges ;  and 
though  I  will  not  say  that  an  assumption  of  jurisdiction,  where  it 
docs  not  exists  is  not  impeachable ;   yet  whoever  could  think  of 
austsdning  an  impeachment  where  the  eiTor  was  merely  that  of 
the  judgment,  and  no  question  of  the  purity  of  the  intention  ?  And 
I  take  it  that  in  this  case  of  Olmstead,  no  one  has  ever  for  a  mo- 
ment questioned  the  integrity  of  the  United  States  courts ;  but 
the  error  of  the  judgment  only.    The  human  mind  must  incline 
80  much  in  such  a  case   to  acquit,  that  the  determination  could 
not  be  as  in  a  matter  of  meum  and  tuum  of  state  right,  and  would 
be  totally  incompetent  to  ascertain  with  ii^sfaction  to  those  con- 
cerned; or  even  to  the  public,  the  abstiact  justice  of  the  case. 
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The  legislature,  I  make  no  doubt,  had  all  these  consideratioRs 
in  their  minds  in  the  act  of  1803,  and  their  views  were  not  direct* 
ed  ultimately  to  s(  conflict,  but  to  a  negaciation.  It  was  thought 
sufficient  to  break  the  case.  The  &ct  is,  there  ai*e  situations  in 
the  affairs  of  communities,  where  something  palpable  only  can 
rouse.  Lucretia's  stabbing  herself  by  ^er  own  hand,  and  Virgl- 
nius  stabbing  liis  daughter,  are  instances  of  this  in  the  Roman  re- 
public. What  but  the  one  could  have  roused  attention  to  the 
tyranny  of  kings,  and  tlio  other  to  that  of  the  decemviri,  so  as  to 
have  produced  a  change,  as  no  one  has  since  doubted,  a  hafifiy 
amendment  in  the  constitution  of  the  government  ?  There  is  such 
a  thing  as  a  stage  effect,  in  order  to  engage  attention.  The  pub- 
lic attention  must  be  excited  a  great  deal  by  this  transaction  \  and 
not  the  less  perhaps,  because  it  has  not  been  carried  farther ;  since 
it  has  been  taken  up  in  the  legislature  of  the  state,  canvassing  the 
authority  of  the  power  to  call  out  the  militia,  and  resist  the  piocess 
of  the  court.  That  the  legislature  must  approve  it,  was  unavoida- 
ble to  be  consistent  with  themselves  \  such  of  them  as  had  been  of 
the  legislature  and  had  actually  voted  for  the  ^w,  for  in  that  cases 
they  had  ordered  it.  They  had  not  only  enacted  it  in  express 
terms,  but  it  had  continued  a  statute  of  several  years  standing. 
The  legislature  in  session  at  the  very  crisis  it  began  to  be  acted  on, 
and  no  bill  brought  in,  or  motion  made  to  modify  or  repeal  it  As 
to  the  Governor  having  done  what  had  been  enjoined,  there  could 
be  no  question  on  a  candid  consideration  of  the  words ;  nay,  I  am 
not  able  to  put  any  &ce  on  a  construction  to  the  contrary,  or  to  de- 
vise how  it  could  have  been  avoided  by  him.  It  is  a  duty  positive- 
ly enjoined,  and  which  admits  of  no  evasion,  from  the  express 
terms  of  the  injunction.  The  Governor  by  the  constitution  of  the 
state,  or  by  law,  has  no  command  over  the  civil  authority.  He 
eould  not  command  a  single  justice  to  issue  his  warrant,  to  arrest 
the  Marshal  for  a  breach  of  the  peace ;  if  it  could  have  been  of 
any  use  to  arrange  the  civil  authority  of  the  state  against  that  of 
the  union,  under  the  idea  of  having  a  force  competent  to  resist,  or 
not  involving  the  same  consequence  of  a  disruption  of  the  commuTic 
nHnculumy  or  cord  which  binds  us  together.  The  only  means 
which  the  Governor  had  to  firotect  againat  the  firoceea  oj  the  fede- 
ral court  was  the  militia.  When  the  President  of  the  United  States 
tells  the  Governor,  in  his  correspondence,  that  it  was  his  (the  pre- 
sident's) duty  to  execute  tlie  laws  of  the  union,  it  was  as  much  av 
to  mVyjust  as  it  i9  yours  to  execute  th"  lawrft/ih-:  stat^ 
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^f  the  gtU9tton.Aa4  been  promoted  In  the  %tate  leg%%laturei  nmfiiy 
>»  the  duty  qf  the  Governor^  in  eoeecuiing  the  lavf^  but  at  the 
tame  time  involving  by  implication^  no  afifirobatiOTij  qfthe  law  it* 
feffy  there  woiiid  have  been  less  difficulty,  and  of  coarse  less  dis« 
^reement  of  opinion  i  for  it  cannot  be  coptested  with*  candor,  but 
Lh%t  the  duty  (ff  the  Oovemor  wot  imfierativej  unless  you  allow 
liiin  in  his  executive  capacity  a  right  to  judge  of  the  obligatory 
fbrce  qfa  Ian  s  and  I  could  not  infer  from  any  thing  I  have  heard, 
that  any  one  would  be  willing  to  allow  him  that  latitude. 

Had  I  been  a  member  of  the  legpislature  on  the  late  occasion,  I 
ilo  not  si^  that  I  would  have  been  prepared  to  sanction  by  imfoUca' 
tionj  the  policy  or  expediency  of  the  law ;  for  that  involve»an  ex« 
bBosive  investigation.     I  lay  out  of  the  case  what  has  been  said"  of 
the  matter  ceasing  to  be  a  question  of  state  concern  by  the  tubui^ 
tution  qf  name9f  or  the  denomination  qf  profierty.    For  in  this  I 
Udnk  there  is  nothuig  solid.    The  subject  of  controversy  was  at 
first  a  vessel,  the  state  on  bne  ude,  and  Olmstead  on  the  other,  clai* 
mants  of  Ike  prize.    This  property  was  turned  into  motfey,  that 
HAoney  deposited  in  liie  custody  of  the  law,  by  bringing>*it  into 
court.   The  state  being  a  body  politic  could  not  taker  it  out  of  court 
httt  by  the  agency  of  an  officer!    The  treasurer  bf  the  state  as 
her  officer,  did  take  it  out,  and  the  money  was  turned  into  certijl^ 
cutee.    Does  this  divest  the  state  of  its  claim  upon  the  property  ? 
Ib  it  less  a  matter  between  the  state  an4  Olmatead  than  it  was  be- 
fore ?  The  treasurer  indorsed  on  the  paper  that  clbvered  the  cerd- 
ficates,  <<  these  will  •become  the  property  of  ^e  state  when**  8cc. 
What  had  Olmstead  to  do  with  the  certificates  ?  It  was  the  money 
for  which  the  vessel  had  beoa  sold  by  order  of  the  admiralty 
court,  that  was  the.  subject  of  his  claim»    The  passing  this  into 
certificates/ was  not  his  act    It  was  that  of  the  state,  of  which 
act,  he  could  not,  ia  contemplation  of  law^  be  supposed  to  have 
any  knowledge.     It  was  the  vessel,  or  the  proceeds  in  money, 
that  he  could  alone  claim.     If  the  money  ariung  from  the  sale  of 
the  vessel  had  been  converted  into  cattle,  could  he  have  claimed 
the  cattle  ?    Or  if  he  did,  could  he  have  said,  thc^  money  has  now 
become  cattle,  and  therefore  the  claim  of  the  state  is  extinguished, 
afid  9he  has  ceased  to  be  a  party,    Ifet  this  b  the  miserable  quib- 
ble upon  which  the  great  legal  characters  that  have  canvassed 
this  subject,  on  the  part  of  Olmstead,  have  undertaken  to  put  it. 
But  it  would  see^  to  me  that  if  nothing  more  solid  can  be  advanc- 
ed)  the  matter  must  be  considered  a  state  claim.     The-  position  is 
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more  tenable  that  the  amendment  to  the  constitution  does  not  extend 
to  9uita  of  admiralty y  and  marilime  jurisdiction.     This  position  1 
will  not  undertake  to  canvass,  because  it  is  not  necessary.  For  it 
seems  to  me  tliat,  since  the  adoption  of  the  constitution,  admitting 
that,  a  fiarte  /loaty  the  United  States  courts  draw  the  jurisdiction 
of  all  claims  of  right,  or  complaints  of  wrong  orig-inating-  on  the 
high  scasy  let  the  parties 'be  what  they  may,  and  this  as  a  jaria^- 
lion  incident  to  the  iovereign  power ;  yet  this  ground  of  claim  was 
antecedent  to  the  constitution,  and  not  surviving  to  the  new,  be- 
cause not  cognizable  under  the  old.     Doubtless  the  jurisdiction 
had  been  assumed,  or  at  least  claimed  under  the  old  cofifedera- 
tion ;  but  it  was  this  vciy  assumption  or  claim  which  the  state  at 
all  times  had  protested  against,  and  was  imwilling  to  admit.    It 
will  not  justify  her  to  say  that  committees,  o^  that  congress  under 
the  confedemtion,  had  sustained  the  appeal ;  but  she  called  it  a 
usurpation,  and  stilt  calls  it  a  usurpation,  it  being  orig^iiially  a 
mere  matter  of  fact  that  was  triable  in  the  case  of  Olmstead,  and 
that  having  been  found  by  a  jury,  and  the  state  whefl  she   gave 
the  appeal  to  congress  in  admiralty  cases,  expressly  excepting  an 
appeal  on  a  matter  of  fact ;  and  the  admiralty  court  of  the  allitd 
states,  before  the  ratification  of  the  confederation  having  no  juris* 
diction,  but  by  tiie  express  grant  of  each  stated  the  confederation 
could  not  by  relation,  give  such  a  power.     To  say  the  least  of  it, 
tlie  jurisdiction  assumed  was  extremely  questionable,  and  it  can- 
not be  said  by  any  candid  man,  but  that  there  was  strong  ground 
whereon  to  rest  an  opposition.     With  resjiert  to  the  policy  of  con- 
testing or  submitting,  I  say  nothing ;  and  it  is  to  be  presumed  tlie 
state  might  have  acquiesced,  but  for  the  assumption  of  jurisdiction  in 
other  cases,  which  had  excited  considerable  alarm,  but  of  which  I 
have  no  disposition  to  enter  into  an  examination  at  present ;  but 
at  the  same  time,  expressii^g  my  apprehension,  that  without  some 
tribunal  other  than  the  courts  of  the  United  States  themselves,  it 
may  be  found  difficult  to  go  on  without  a  schism.     I  propose  the 
senate  of  the  Union  as  this  tribunal,  and  in  order  to  secure  all  rea- 
sonable consideration  in  favor  of  the  judiciary  decisions,  on  ques- 
tions  of  jurisdiction,  let  a  majority  of  two-thirds  be  necessary  to 
reverse  a  judgment  of  a  court,  on  a  plea  to  the  jurisdiction^  and 
this  is  the  same  majority  which  would  be  necessary  to  convict  on 
an  irnfieachment.     Unless  it  is  to  be  assumed  as  a  principle  that  the 
United  States  courts  «  can  do  no  lorongy**  their  jurisdiction  will  be 
questioned,  and  when  questioned,  what  can  be  done  by  an  individu- 
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ul  state  but  to  resist  ?  This  may  be  done  without  looking  forward 
to  a  disruption  of  the  union  as  dincceasary  consequence. 

Oa  the  resistance  of  the  colcmies  to  the  mother  country  of  Great 
Britain^  at  the  commencement,  and  for  a  long  period)  there  was 
no  idea  of  a  revohition,  on  the  pait  of  the  colonics,  but  of  bruiging 
thematter  toanegociation.  This  proves  that  resistance  to  an  un- 
constitutional jurisdiction,  does  not  necessarily  involve  an  inten- 
tign  to  dissolve  the  government.  Remonstrance,  and  representa- 
tion may  be  found  ineffectual ;  and  the  only  means  left  may  be  an 
opposition  to  the  exercise  of  the  assumed  authority :  and  the  on- 
ly question  wiH  be,  whether  to  wait  until  the  invasions  arc  so 
monstrous  and  palpable  as  to  shock  every  mind  ^  or  to  reaUt  the 
beginning'  of  usurpation. 

This  was  done  in  the  resistance  by  the  colonies  to  the  mother 
country  of  Great  Britain.  For  it  was  not  so  much  the  weight  of 
the  oppression  that  was  felt,  but  an  abstract  firincifile  that  was  dis- 
puted, which  gave  rise  to  the  revolution.  The  claim  of  binding 
the  colonies  by  an  act  of  parliament ''  in  all  catea  whatever" 

The  principal  objection  to  the  stopping  short  of  resistance  to 
an  unconstitutional  authority  in  the  first  aggression,  is  the  danger 
of  allowing  precedents.  It  is  now  agreed  in  Olmstead's  case,  and 
made  the  Inundation ;  and  indeed  the  only  ground  that  I  see  on 
the  part  of  the  Uoitcd  States  courts,  that  the  recommendation  of 
congrcM  to  institute  Admiralty  courts  by  the  individual  states,  and 
die  individual  states  in  that  and  other  instances,  submitting  to  these 
recommendations  gave  thcon  ihe  force  of  law  ;  and  the  qualijica" 
tions  of  adoption,  are  disregarded.  The  excejuion  is  thrown  out 
of  the  caae,  and  the  whole  power  recommended,  is  assumed ;  and 
because  it  has  keen  assumed^  it  has  become  legal. 

The  states  were  united  but  sub-modo ;  and  they  had  no  prize 
court  They  actually  had  no  power  to  establish  a  Judiciary  tribu- 
nal in  any  state.  Each  state  was  a  sovereign  power  itself,  and  but 
in  the  capacity  of  an  a//y,  for  the. purposes  of  the  confederacy. 
The  prize  court  was  thaCt  of  the  state,  with  a  power  of  revision  to 
the  council  of  the  confederacy,  as  far  as  the  state  had  judged  it  ne- 
cessary to  concede  it. 

It  was  not  necessary,  save  in  the  case  of  an  alien  alleging  the 
Mvilege  of  a  neutral  i  and  even  in  this  case,  not  farther  than  the 
conclusion  of  law  from  facts  found.  But  admitting  it  to  be  ne- 
cessary, it  was  an  argument  why  the  revision,  without  excefition, 
should  haye  been  given  to  the  congress ;  but  it  could  go  no  lejigtli 
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to  prove,  that  it  had  been  given.  It  has  b«eii  said,  that  it  iras  an 
incident  to  the  9irverexgnty  ;  but  this  is  begging  the  question,  that 
there  was  a  sovereignty  to  this  extent  '  If  it  was  an  incident  of 
sovereignty,  why  not  establish  admiralty  courts  by  authority  of 
the  sovereignty  ?  Why  treat  it  as  a  matter  of  courtesy  and  reoom- 
mend  ?  It  has  been  contended  lliat  to  recommend  was  the  same  as 
to  enact.  Had  the  recommendation  of  congress,  agreeably  to  the 
5th  article  of  the  treaty  with  Great  Britain  the  force  of  an  act} 
There  was  not  tiie  least  attention  paid  to  it  by  any  of  the  states, 
though  thi^  was  after  the  ratification  of  the  confederation  in  1781  ; 
not  until  which  had  the  congress  any  power  whatever,  but  what 
they  were  aUoved  to  exercUe.  The  point  ik  not  tenaMe;  a&4 
iHiatever  may  have  been  the  justice  of  the  claim  <^  Olmtteady  die 
committee  of  Congress  formerly,  or  the  courts  under  the  .present 
canstitution,  had  no  jurisdiction  of  the  question. 

I  will  admit,  that  where  there  is  jurisdiction  the  courts  wfll  look 
at  the  justice  of  the  case,  on  grounds  of  moral  equity ;  and  will  be 
astute  in  saving  it  from  the  opereition  of  a  general  rule.  But  on 
the  contrary,  in  considering  the  question  of  jurisdiction,  they  will 
not  be  justifiable,  in  looking  at  the  merits  of  the  particular  case; 
fbrthey  have  no  light  judicially,  to  think  upon  the  subject.  Where 
the  danger  is  of  being  trespassers  to  an  awful  eacteht^  the  «idan- 
geringtiie  peace  of  the  union,  it  becomes  them  to  stop  short,  ra- 
ther than  exceed.  In  applying  their  powers  to  a  particular  case,  a 
strict  construction  is  demandable.  No  wantonness  of  assumption  in 
the  face  of  a  people,  jealous  of  state  rights.  I  will  leave  it  to  be 
conndered  by  themselves  for  the  present,  whether  there  has  been 
on  all  occauons,  such  delicacy  in  taking  cognizance,  as  a  n^nd 
perfectiy  awake  to  the  importance  of  the  consideration,  would 
have  thought  it  advisable  to  exercise. 

The  necessity  of  some  tribunal  to  pass  upon  the  question  of  ju- 
risdiction of  the  United  States  courts,  where  a  state  it  concerned, 
has  been  pressed  upon  the  state  of  Pennsylvania,  in  the  case  of  what 
is  called  the  actnat  settler  under  the  act  qf  Aaeembhf  of  the  3d 
April,  1793.  The  case  (^  every  actual  settier  under  that  act,  is  in 
fact  a  case  where  the  state  is  concerned ;  and  an  ejectment,  though 
nominally  against  the  settier,  is  m  fact  against  the  state.  Under 
the  act  of  Sd  April,  1793,  a  great  tract  of  countiy  was  disposed  of 
in  eonuderation  of  money  and  setdement.  The  one  half  const- 
deration,  the  money  fiartf  to  be  paid  first,  and  the  settlement  to  be 
made  afterwards ;  or  the  settiement  to  be  made  fi^st,  and  the  one 
half  consideration  (money)  to  be  paid  with  interest  afterwards.    In 
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the  case  of  him  who  has  paid  the  one  ludf  consideration  (money) 
and  is  to  satisfy  the  remaining  half  by  settlement,  it  is  stipulated 
that  it  shall  be  in  a  given  time  ;  as,  otherwise  he  might  never 
satisfy,  at  all,  what  remained  due.  This  is  stipulated  to  be 
two  yearsy  within  which  the  satisfaction  remaining  due  shall 
be  begun  to  be  made.  \nd  that,  witliin  that  time,  it  shall  be 
begun  to  be  made,  unless  prevented  by  the  ejiemiat  of  the  state. 
On  the  part  of  those  who  had  paid  the  one  half  consideration 
(money)  first,  and  were  to  satisfy  the  remaining  one  half  of 
xhe  consideration  of  the  purchase,  the  settlement^  within  two  years. 
It  is  said,  they  have  been  prevented  by  the  enemies  of  the  state  from 
beginning  within  two  years  to  make  a  settlement ;  and  therefore 
^re  excused  from  satisfying  the  state  as  to  the  remainder  of  the 
considei*ation  altogether.  I  say  nothing  of  the  absurdity  of  this 
construction  of  the  contract  which  the  courts  of  the  United  States 
ha-ve  sanctioned  ;  because  I  deny,  that,  being  a  state  claim,  they 
bad  jurisdiction  of  the  question. 

For,  in  case  of  the  remcdnder  of  the  consideration,  the  settle- 
ment^  not  being  satisfied,  within  the  time,  an  entiy  is^ given  to  the 
state  to  have  it  made  by  such  as  shall  make  the  settlement  first,  and 
pay  money  with  interest  afterwards.  The  state  enters ;  which  she 
cannot  doy  being  an  incorporeal  body,  but  by  purchasers  under  her  ; 
or  in  other  wmds,  persons  actually  settling,  and  coming  under  the 
contract  of  satisfying  as  to  the  remainder  of  the  consideration, 
(money)  afterwards.  The  ejectment  in  that  case  is  nominally 
against  the  actual  settler,  but  in  reality  against  the  state.  For  if 
the  actual  settler  is  disturbed  in  his  settlement,  the  state  loses  the 
halt  original  consideration  of  the  sale. 

But  how  shall  it  appear  to  the  United  States  courts,  that  the  stale 
is  the  party  when  she  is  not  nominally  on  the  record  ?  The  an- 
swer b  easy ;  by  admitting  evidence  of  the  truth  of  the  fact  ;  and 
this  to  the  courts  themselves,  who  are  to  judge  of  the  jurisdiction, 
on  affidavit  shewing  the  truth  of  the  fact.  The  enquiring  as  to 
the  real  plaintiff  or  defendant  in  a  case,  is  familiar  in  the  courts, 
either  with  a  view  to  the  competency  of  testimony  offered;  or 
as  to  the  liability  for  costs ;  and  this  is  by  facts  disclosed  to  the 
court  on  affidavit,  or  otherwise.  The  operadon  also  of  a  verdict, 
and  judgment  on  the  same  point,  and  between  the  same  parties  re- 
ally, though  not  nominally,  can  be  reached  only  in  the  same  way ; 
and  it  can  be  reached  in  this  way,  notwithstanding  all  shifts  in  the 
real  party  to  put  forward  another  name  on  the  recovd  by  a  collu- 
sive transference,  or  substitution^  by  any  contrivance  that  the  craft 
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of  the  |>ix>fcssion  or  the  management  of  the  suitors  may  deviie* 
III  such  a  case  it  is  the  duty  of  the  court  to  endeavor  to  get  at  the 
fact;  and  to  defeat  the  subtility  of  evasion. 

In  tlic  amendment  to  the  constitution,  are  the  cases  in  view 
only  those,  where  the  state  is  nominally  a  party,  and  where  the  re- 
covery must  act  directly  upon  it  as  a  body  politic  ?  That  is  to  say 
where  money  is  recovered,  the  levy  must  be  upon  the  money  of  the 
state,  in  the  hand  of  the  state  treasurer:  or  upon  pilblic  lands,  and 
tenements  such  as  a  state  house  lot,  or  building.  If  that  be  so  the 
anicndment  can  in  most  cases  be  evaded.  The  suit  for  debt,  if 
such  be  the  nature  of  the  demand,  may  be  brought  agsunst  the 
treasurer,  as  having  that  money  in  his  hand  to  which  the  claimant 
has  a  right ;  or  on  an  ejectment  brought  against  a  tenant  of  the  pub- 
lic lot,  a  recovery  may  be  had  though  it  is  the  state  that  is  actu- 
ally put  out  of  possession.  If  the  couits  cannot  reach  such  a  case ; 
or  if  it  cannot  be  pushed  upon  them  so  as  to  oust  their  jurisdic- 
tion under  this  amendment,  my  argument  is  gone,  and  the  state 
prerogative  thought  to  be  saved,  will  be  narrowed  to  a  very  small 
compass  indeed.  It  can  be  applied  only  to  cases*  where  the  party 
cannot  by  anj^  means  give  his  claim  such  a  shape,  that  he  may  pur- 
sue it  indirectly  without  putting  the  state  in  his  writ,  or  declara- 
tion. 

The  state  of  Pennsylvania  never  can  be  reconciled  to  what  she 
f.onccivcs  to  be  an  unwarrantable  assumption  of  jurisdiction  of  the 
United  States  court,  under  the  act  of  3d  April,  1792,  laying  even 
aside  the  construction,  monstrous  and  shocking,  as  it  would  seem 
to  be,  which  they  have  put  upon  that  act.  She  has  been  very  near 
going  as  far  in  that  case,  as  in  the  case  of  Olmstead,  and  by  a  le- 
gislative act  providing  against  the  effect  of  a  judgment  given  in 
nucha  case,  hy  directing  the  governor  to  ofifio^e  force  ^  which  if 
they  were  to  do,  I  do  not  know  how  he  could  escape  the  duty  but 
by  resignation ;  and  in  that  case  he  miglit  be  followed  by  an  im- 
peachment for  a  dereliction  of  his  duty.  It  is  under  a  sense  of 
these  difficulties,  and  appaling  consequences,  that  I  look  forward 
to  an  aiticndment  of  the  constitution,  by  providing  a  tribunal  inde- 
pendent of  the  courts  to  decide  in  the  case  of  a  contested  juntdic- 
'lov,  PENNSYLVANIENSIS. 
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Pierce  v.  Turner.     5  Cranch,  154. 
ERROR  to  the  Circuit  Court  of  the  District  of  Colum- 
bia, &c*  case  on  a  special  verdict. 

In  this  case  Johnson,  J.  dissented  from  the  opinion  of  the 
court ;  and  on  examination  I  am  of  opinion  that  he  was 
Tight ;  and  not  only  right  in  his  judgment,  but  concise  and 
correct  in  his  reasons  given.     In  page  170,  he  hits  the  point 
like  a  ball  from  a  rifle,  and  knocks  down  the  fallacy  of  the 
argument  on  the  other  side.     Credit  given  on  the  ostensible 
possession  of  property ;  is  the  credit  to  be  defeated  by  a 
deed  that  is   concealed,   and  the   person  to  be  benefitted 
-whose  duty  it  was  to  have  made  it  public.    •'  The  creditors, 
in  order  to  maintain  their  action,"  (says  the  Judge)  "  prove 
first,  the  property  in  the  wife  before  marriage ;  then  her  in- 
termarriage with  their  debtor.     These  facts,  in  operation  of 
law,  upon  her  personal  property,  sustain  their  right  of  reco- 
ver)'.    But,  in  opposition  to  their  claim,  the  wife  endeavours 
to  avail  herself  of  this  deed ;  and  the  question  is  brought  up 
4>n  an  exception  taken  by  the  creditors  to  its  validity*     The 
ground  of  their  objection  is,  that  it  wants  that  evidence  of 
authenticity  which  the  law  requires  to  make  it,  as  to  them, 
a  valid  instrument."     I  am  decidedly  of  opinion  with  the 
dissentient  member  of  the  court ;  but  I  take  the  opportunity 
of  saying  that  I  do  not  like  a  dissenting  judge  saying,  as  in 
this  case,  I  am   unfortimate  enough  to  dissent.     For  there 
can  be  no  misfortupe  in  the  case.     We  know  what  is  meant; 
it  is  as  much  as  to  say,  I  am  sorry,  that  in  this  case,  I  have 
to  run  a  little  counter  to  the  self-love  of  the  court,  and  to 
wound  their  pride  so  far  as  my  thinking  them  fallible,  may 
aiFcct.     The  siing  is,  that  by  this  peace-ofRring  to  their  tem- 
per^ it  should  for  a  moment  be  thought  possible,  that  it  had 
been  hurt,    or  priile  wounded.     It  becomes  a  judge  to  have 
such  self-denial,  and  to  be  of  a  mind  so  perfectly  resigned  to 
the  love  of  truth  and  justice,  as  not  to  think  of  his  situation, 
as  to  the  cum  quibus,  he  may  be.     This,  may  not  be  wholly 
in  human  nature ;  but  I  would  have  appearanoes  suved^  and 
those  from  whom  one  dissents,  not  supposed  to  have  any 
feeling  on  account  of  it ;  nor  one's  own  self  to  he  in  the  least 
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mortified,  because  he  has  not  the  greater  iV/mher  on  hh  side. 
The  maxim,  cum  Platone  errare,  quam  cum  aliis  recte  sen- 
tire,  has  been  long  exploded,  as  a  self-degrading,  and  igno- 
ble sentiment.  To  deliver  the  dissent,  simply  without  apo* 
logy,  or  compliment,  is  the  best.  Nothing  need  be  said"  un- 
less, that,  in  expressing  the  less,  or  more  confidence  with 
which  the  dissent  is  made,  there  may  be  the  qualification  of 
saying.  It  would  seem  to  me;  or,  on  the  contrary,  to  say,  to- 
tis  virilnis  contra.  "  Go  not  with  a  multitude  to  do  evil,*'  is 
a  maxim  ;  and  it  ought  to  be  the  same,  go  not  with  a  multl- 
tude  in  thinking  wrong. 

These  observations  are  not  made  for  the  sake  of  the  judg- 
es of  the  supreme  court ;.  for  I  have  no  idea  that  they  will 
ever  read  them ;  or  perhaps  come  to  hear  of  them  ;  but  cer- 
tainly will  not  be  disposed  to  pay  much  regard  to  them. 
But  it  is  for  the  sake  of  the  student  who  may  become  a  judge, 
that  I  give  the  hint.  The  fact  is,  I  have  been  always  dissa- 
tisfied with  the  apology,  ^^  it  is  my  misfortune  to  dissent,"  Sec. 
&c.  &c.  and,  this,  in  so  severe  and  stem  a  situation  as  the 
administration  of  justice*  Will  not  the  by-standing,  suitor  feel 
a  degree  of  indignation  in  hearing  such  declaration  of  ^  mis- 
fortune to  dissent  ?"  For,  it  must  be  the  language  of  his 
mind,  ^^  it  is  not  your  misfortune ;'  it  is  to  your  credit }  and 
it  is  your  good  fortune,  to  have  the  good  sense  to  differ; 
and  so  far  from  softening  the  matter  out  of  deference  to  your 
brethren,  you  ought,  or  at  least,  it  would  have  pleased  me 
better,  to  have  given  yom*  words  the  implication  of  some 
dissatisfaction  at  the  error  of  the  judgment  of  ihe  majority. 
Not,  as  the  expression  would  import,  that  you  have  had 
qualms  in  dissenting,  which  only  arise  from  some  apprehen- 
sion, not  so  much  of  your  own  error,  as  of  their  displeasure. 
The  fear  of  man  bringeth  a  snare."*^ 


Digitized  by 


Google 


Law  MiftcuxAKzu*  8)7 


Hepbof^  and  Diiiidas  t.  Colhi  Auld.    5  Cranch^  ^63. 

JUDGE  LiTtogiton,  in  page  '276, .  ekprestca  himftdf  in 
^   9  very  manly  ttiaimer*    I  concur  wHh  his  obaenrfttioDS« 

LIVINGSTON)  J.  expressed  his  non-concurrence  in  the  reason* 
I  ing  (if  the  court,  in  the  lattef  part  of  the  opinion  jutt  delivered 
by  the  chief  justice.  Re  Irould  itismiss  the  bill,  ^ren  if  a  good 
title  could  now  be  given  by  the  complainants.  Thia  court  can  no 
more  dispense  with  punctuality  a»  to  time  in  any  case,  than  wltli 
any  cither  part  of  the  agreement.  But  in  ^s  particalai*  case, 
time  was  of  the  esasiKe  of  the  c<tttract.  Tin  oliject  was  payment 
of  a  d^t;  itfid  from  manaue^  of  the  defendant  to  resists  decree 
for  a  ottive^^ce,  aad  the  desire  of  the  coiBplainants  to  urge  it 
upon,  hiaay  it  is  to  be  presumed  that  the  lands  have  fallen  in  value 
duiing  thia  delay  of  the  title.  The  remedy  by  a  decree  for  a  spe- 
cific performance  is  a  depa|ture  from*  common  law,  and  ought  to 
be  granted  only  in  cases  where  the  party  who  seeks  it  has  strictly 
entitled  himself  to  it,  It  is  said  that  by  the  English  authorities, 
the  lapse  of  time  may  be  'disregarded  in  equity,  in  decreeing  a 
specific  execution  of  a  contract  for  land.  But  there  is  a  vast  dif- 
ference between  contracts  for  land  in  that  country  and  in  this. 
There  the  lands  have  a  luiown,  fixed,  and  sarfrie  value.  Here  the 
I  price  is  continually  fiuctgiaUng  and  uncertttn.  A  single  day  often 
makes  a  great  difference  ;  and  in  abnoat  every  case  time  is  a  very 
material  circumstance. 

He  dissented  also  fipm  another  part  of  the  opinion,  which  inti- 
mates that  if  this  were  simply  a  deficiency  of  a  few  hundred  acres, 
I  it  would  be  considered  as  a  case  of  comfienaation.  This  part  of 
the  f^inion  does  not  seem  to  be  necessary,  and  does  not  affect  the 
present  case ;  but  this  court  can  in  no  case  compel  a  specific  per- 
formance on  terms  and  conditions.  We  cannot  decree  a  special 
execution  for  part,  and  assess  damages  as  to  the  residue. 

This  is  like  a  contract  for  5,000  bushels  of  wheat.  A  tender  of 
4,500  would  not  be  good ;  and  we  could  not  compel  the  purcha- 
ser to  take  a  less  quantity  than  he  contracted  for.  So  here  the 
contract  was  for  6,000  acres.  The  complsdnanta  have  a  title  to  a 
part  only ;  we  could  not  compel  the  defendant  to  take  that  pari? 
and  pt€  him  damages  for  the  non-conveyance  of  the  residue. 

3B 

Digitized  by  CjOOQIC       __ 


S7i  JLA\f  MlBGSLlANIEa. 


The  United  States  r.  Evans.     5  Cranch,  2$0. 

IT  will  not  be  inCerred  that  I  approreof  all  the  decisions 
of  the  sapreme  court,  which  I  have  not  noticed.  Of  soae  I  ^ 
do  approve ;  others  I  have  not  considered  so  fuOy  as  to 
have  an  opinion  concerning  them^  I  have  taken  notice-only 
of  such  as  struck  me,  en  passant,  as  exceptionable.  Amongst 
these  I  put  down  that  of  the  United  States  v.  Evans.  It  was 
a  writ  of  error  to  the  district  court  for  the  Kentucky  district 

In  the  court  below,  the  judge  at  the  trial  rejected  certain 
testimony  which  was  offered  by  the  attorney  for  the  United 
States,  whO|  thereupon  took  a  bill  of  exceptions,  and  became 
nen  suit;  and,  afterwards  at  the  same  term,  moved  the  court 
to  set  aside  the  non  suit,  and  grant  a  new  trial,  npon  tbe 
ground  that  the  judge  had  erred  in  rejecting  the  testimony; 
but,  the  court  overruled  the  motion,  and  refused  anew  trial; 
whereupon  the  attorney  for  the  United  States  sued  out  his 
writ  of  ^crror.  By  the  court,  "  where,  there  has  been  a  non 
suit^  and  a  motion  to  reinstate  overruled,  the  court  cannot 
interfere*" 

If  the  writ  of  ewor  had  been  Inrought  on  the  motion  which 
hi|d  been  overruled,  I  grant,  the  supreme  court  were  right 
in  not  sustaining  it*  But  I  should  infer  that  the  writ  of  er- 
ror was  brought  on  the  non  suitj  and  not  upon  the  motion  to 
set  it  aside.' 

But  the  non  suit  was  suffered;  it  was  voluntary*    It  was 
voluntary  by  compulsion^  as  the  British  make  their  fencibles. 
It  was  the  rejection  of  the  testimony  by  the, court  which  oc- 
casioned it,  and  compelled,  in  its  consequence,  the  suffering 
a  non  suit.     Non  suit  is  a  judgment  of  the  courts  where  it  is 
ordered^  or  directed ;  and  it  amounts  to  the  same  thing  where   . 
the  suffering  it,  is  a  consequence  of  overruling  testimony, 
without  which  the  party  cannot  go  on  to  the  jury  with  a  pros- 
pect of  success  in  supporting  his  action.    That  a  court  can 
direct  a  non  suit  where  there  is  no  testimo7iy^  volente,  no- 
lente,  the  party,  is  abundantly  to  be  deduced  from  the  Eng- 
lish practice  j  or  if  not  from  that  practice,  it  is  abundantly 
established  from  principle  in   cases  in  the   **  Conatitutioii- 
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al  court  of  errors  and  appeals,  South  Carolina,  reported  2 
Bay,  133,  187,437,  Edanus  Burke,  President;  himself  an 
host;  ipse  agmen.  I  cannot  cite  myself  for  an  authority^  but 
I  can  cite  my  reasonings  in  a  case,  ut  valeat  quantum  valere 
potest ;  and,  on  this  head  I  refer  to  5  Binney,  319. 

Taking  it  that  tile  party  could  refuse  a  non  tuity  that  is 
to  soflFer  it,  when  the  court  rejected  testimony,  what  remained 
to  be  done,  but  to  go  through  the  form  of  tidcing  a  verdict 
which  must,  in  ths|t  case,  of  necessity  be  against  him,  and 
then  on  a  judgment  for  the  defendant,  to  bring  his  writ  of 
eiTor,  and-  assign  the  rejection  of  the  evidence  as  the  error 
which  had  been  the  cause  of  the  finding  by  the  jory  i  But, 
on  principk,  the  non  suit  in  consequence  of  a  rejection  of 
etidence,  is  the  courts  act*  It  is  their  judjgment^  and  re« 
fusing  to  take  off  the  non  suit,  leaves  the  master  just  where 
it  was ;  it  can  do  no  harm,  if  it  has  done  no  good,  to  have 
made  the  motion. 

These  matters  are  amongst  the  minutiae  of  practice ;  and 
I  do  not  at  all  wonder  that  the  ju4ges  of  the  supreme  court 
laving  their  minds  intent  upon  great  objects,  and  principles 
of  general  iawj  a  matter  of  minute  practice  should  appear  not 
to  Have  been  examined ;  but  overiooked  in  a  particular  case; 
I  should  be  surprized  to  find  it  otherwise*  The  proboscis 
of  an  elephant  cannot  take  up  a  needle,  though  it  can  involve 
the  trunk  of  a  tree  and  bear  it  down.  It  is  one  of  the  most 
difficult  things  in  the  profession  of  the  law,  to  acquire  a 
hiowledge  of  the  smaller  rulea^  and  the  reason  of  them—- 

Non  equidem  invideo,  niiror  majua 
I  am  astonished  that  the  judges  of  the  superior  court  having 
so  extensive  a  province  of  legal  e^camination,  can  contract 
their  minds  at  all  to  a  thing  that  lies  in  a  nut-shell;  in  other 
words,  can  make  out  so  well  as  they  do.  in  subordinate  ques- 
tions. That  they  have  erred  in  local  questions^  has  been  ob- 
served by  professional  men  from  other  states,  so  far  as  I 
have  had  an  opportunity  of  conversing  with  them.  But  no* 
thing  is  inferred,  detracting  from  the  reputation  of  their  na-^ 
tural  powers,  or  acquired  talents;  but  the  impracticability 
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of  bttQg  competent  to  every  thing  that,  under  such  cxien* 
atve  system,  it  becomes  necessary  for  them  to  decide  upon. 
^^  Non  omnia  possumus,  omnes.'' 

Another  consideration  is,  the  judges  of  the  supreme  court 
have  not  time  to  read ;  commenaurate  with  the  occasion  fir  it» 
They  are  half  their  time  carted  in  ttages,  or  running  in  cur^ 
riclesj  from  the  one  end  of  the  continent  to  the  other  ;  and 
how  can  they  have  time  to  read  i  * 

It  is  the  same  thing  with  the  judges  of  this  state  as  to  the 
riding,  and  the  constant  employment  of  their  time ;  I  meaxi 
as  to  the  judges  of  the  siq>r«me  court,  and  perhaps,  m  some 
degree,  to  att  the  others ;  to  some  of  them  I  know  it  applies, 
the  Jtu^es  of  the  mountmnous  Sstrkte  y  and  still  I  find  I 
must  explain  myself,  or  strike  out  stt^ges  and  curricles^  so 
far  M  respects  the  judges  of  the  mountain  districts^  F<^ 
the  roads  are  auch  that  neither  stages,  nor  curricles  can  run. 

But  as  to  judges  of  our  supreme  court,  were  it  not  that 
we  are  confined  to  matters. qfatemaUcofnpass^  our  time  being 
so  much  employed,  we  could  not  have  Insure  to  read,  what 
under  other  cirtamstanoes,  might  be.  necessary  for  our  sta« 
lion.  In  all  mouse-trap  matters,  as  they  may  be  called,  we 
do  pretty  weU,  so  far  as  I^  can  infer  from  the  not  hearing 
much  complaint  from  the  profession,  or  the  people. 


O'Neal  V.  Thornton.  6  Cranch,  53. 

THE  judgment  of  the  circuit  court  of  the  district  of  Co- 
lumbia, waa  in  thia  case  reversed  by  the  supreme  court.  In 
that  case  was  introduced  the  construction  of  an  act  of  Mary- 
land, which  authorized  a  re^sale  of  lots  in  the  city  of  Wash- 
ington^  as  ojien  as  dtfauk  should  be  made  by  any  purchaser. 
The  court  below  had  been  of  opinion,  that  die  right  to  re-^eil 
was  co-extensive  with  the  original  power  Xo  sell;  thatevciy 
sale  was  a  new  sale,  and  within  the  statute;  that  the  teims, 
"  new  sale^'*  *^  first  contract,^  **  original  purchaser^^^  "  second 
sQle,^^  and  first  purchaser,  are  all  relative  terms ;  that  the  ex- 
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]R'e8sion  in  the  second  section  of  the  act  was  extensive 
enough  to  comprehend  all  the  re^saks.  It  was,  ^^  that  on 
sales  of  lots  in  the  said  city  by  the  said  commissioners, 
under  terms,  or  conditions  of  payment  being  made  at  a  fu- 
ture day,  &c.  and,  if  the  purchase  money  should  not  be  paid, 
&c.  the  commissioners  might  sell  the  same  lots  at  vendue," 
&c«  That  aaks  of  ioU^  means  on  any  sales  of  lots ;  that  a 
re^sale  was  as  muck  a  sale  as  the  original  sales  ;  that  the  act 
meant  to  give  the  commisaioners  tlie  same  right  as  to  the 
sales  of  lots,  which  a  vendor  of  personal  property  has  in 
England ;  which  is,  that,  *^if  the  purchaser  does  not  pay  for 
the  goods  on  the  day  stipulated,  the  vend(»*  may  sell  them 
again  at  the  risk  of  the  first  vendee.'' 

The  supreme  court  were  of  opinion  *^  that  a  single  re-sale 
only  was  contemplated  by  the  legislature  ;  and,  that  by  such 
rC'Saky  the  power  given  by  that  act  is  exercised."  That  is, 
that  by  a  single  execution  of  the  power,  the  commissioners 
became  fuocti  officio ;  notwithstanding^  a  default  of  pay* 
ment  at  the  re-sale  would  produce  the  same  necessity  for  a 
re-re-sale,  that  there  had  been  for  a  re-sale. 

A  strict  adherence  to  the  letter  of  an  authority^  would, 
in  human  affairs,  be  vexatiotirs,  and  would  require  such  spe- 
cifications and  distincticm  in  the  mandate,  as  would  embar- 
rass all  ordinary  transactions;  and,  even  in  the  highest, 
would  lead  to  great  inconvenience.  To  give  an  instance,  in 
an  ordinary  transaction,  I  take  one  from  the  Jest  book.  Liber 
Facetiarum,  where  the  master  directed  his  servant  to  bring 
him  a  fish,  which  he  did,  but  brought  it  as  it  was,  without 
having  undergone  any  process  of  cookery.  Boil  it,  said  the 
master,  and  bring  it.  This  the  servant  did,  but  brought  it 
in  his  hand.  Whatever  you  bring  me  again,  said  the  mas- 
ter to  his  new  valet,  who  was  a  simple  Scotchman,  whatever 
you  bring  me  again,  said  he,  put  a  plate  under  it.  In  the 
evening  calling  for  his  slippers,  the  servant,  sticking  to  the 
strict  ktter  of  what  had  been  directed^  brought  them  on  a 
plate. 

But,  to  give  an  illustration  more  directly  applicable,  the 
construction  of  the  court,  as  to  a  single  performance  of  an 
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act,  iSf  as  if  a  master  had  ordered  his  servant  to  mouat  his 
horse,  and  ride  him ;  and  the  servant  had  done  so,  but  hav- 
ing been  dismounted  by  some  accident,  he  would  not  consi- 
der himself  warranted  in  rC'-mountingy  without  a  new  instruct 
tion.  The  tottes  quoties  he  might  say,  was  not  within  the 
letter  of  what  he  had  been  directed  to  do* 

Blackstone  in  his  commentaries,  speaks  of  the  suBenne$Si 
or  affbcted  timidity  of  English  judges,  in  the  narroxtmtss of 
their  construction  of  powers  given.     I  do  not  apply  this  to 
the  honourable  the  supreme  court ;  because  I  can  easily  see 
how  they  were  misled  in  the  construction  put  upon  the  act. 
It  was  by  the  equivoke  of  the  word  purchaser.     He  is  a 
purchaser  who  bidfi^  but  he  is  more  a  purchaser  who  pays* 
All  the  intermediate  biddings,  between  the  ^^Jirst  contract^^ 
and  the  last,   upon  which  the  money  is  paid,  pass  for  no^ 
thing,  and  ought  to  have  been  thrown  out  of  view  in  the  con- 
sideration of  the  case.     All  these  biddings  were  a  frauds  and 
the  striking  off  ought  not  to  have  been  spoken  of  as  a  sale  at 
all ;  nor  ought  the  bidders  and  note  givers  to  have  been  call- 
ed purchasers.    They  were  speculators,  swindlers,  or  what 
else  name  they  might  deserve;  but  they  could  not  be  called 
purchasers.     What  though  a  note  was  given  ?  If  forged,  or 
the  maker  or  person  on  whom  drawn  insoheni ;   for  it  dif- 
fers not  as  to  the  vendor ;   it  amounted  to  no  consideration 
paid  ;  and  if  not  a  fraud  in  fact ^  was  a  fraud  in  law*     In  such 
a  case,  a  great  national  object^  the  sale  of  lots  with  a  view  to 
raise  funds  for  the  public  buildings  of  the  city,  in  order  to  ac- 
commodate the  national  legislature,  and  the  officers  of  govern- 
ment, a  liberal  construction  of  an  act ;  an  amplitude  ought 
to  have  been  given  to  it,  as  being  an  extraordinary  case,  and 
distinguishable  from  those  to  which  general  rules  would  ap« 
ply.     But  even  considering  it  a  case,  where  only  A  and  B 
were   concerned  on  a  private  contract,   I  should  think  the 
construction  and  reasoning  of  the  supreme  court,  as  to  this 
erroneous.     But  as  to  anq^er  point. 

This  was  an  action  of  assumpsit  upon  a  promissory  note, 
*'  given  by  O^Neale  to  Thornton,  surviving  comroissioncr 
of  the  city  of  Washington,  for  th«  money  of  lots  No.  1  and 
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2.  The  defence  was,  that  there  was  no  consideration  for  the 
note,  inasmuch  as  the  superintendant  for  the  city,  &c.  had 
abandoned^  or  rescinded  the  contract  of  sale,  by  having  soldi 
and  conveyed  the  same  lots  to  another  person  in  fee  simple." 
I  will  acknowledge  that  whether  this  sale  to  another  per* 
son,  was  valid,  or  not  vafid,  the  surviving  commissioner 
Thornton,  to  whom  the  superintendant  had  succeeded,  was 
concluded  from  a  recovery  on  the  note,  having  parted  with  the 
/r^o/  title  to  another  person,  and  it  did  not  lie  in  his  mouth  to 
say  that  this  re-sale  was  not  valid.  But  the  court  unnecessa- 
rily introduce,  in  the  opinion  delivered,  a  principle  of  great 
importance,  and,  in  which  I  conceive  them  to  have  erred i 
viz.  that  this  sale  to  another  person  was  not  vatid^  because 
it  was  not  a  re^ak^  but  a  re-re-sale*  The  original^  and  first 
sale  had  been  to  Morris  and  Greenleaf.  It  is  admitted  by 
the  court  that  the  re-sale  was  valid.  Why  not  the  re-re-sale  ? 
Because,  say  they,  the  power  given  under  the  act  of  Mary- 
land was  functus  officio^  upon  the  re-sale.  This  all  turns 
upon  the  equivoke  of  the  word  purchaser^  in  the  act.  He 
cannot  be  considered  as  having  purchased,  or  being  really  a 
purchaser  within  the  meaning  of  the  act,  who  does  not  com- 
ply with  his  undertaking,  and  pay  the  money.  The  term 
purchaser,  may  apply  to  the  original  bidder^  because  he  paid 
sonffe  money,  and,  to  a  certain  extent,  complied  with  the 
contract.  But  the  intermediate  bidders^  who  had  paid  no- 
things were  not  in  the  understanding  of  the  act,  or  on  any 
principle  of  law  to  be  considered  purchasers,  but  baffiers  ; 
or  to  use  the  Saxon  term,  brockers^  at  the  sales.  Had  thert: 
been  a  thousand  of  these  they  would  be  laid  out  of  the  case  ; 
and  even  though  they  had  given  notes,  and  not  paying  at  the 
day,  the  commissioners  had  a  right  to  treat  their  pretence  of 
purchasing  as  a  nullity^  and  toties  quoties,  to  set  up  again. 
What  the  commissioners,  or  the  superintendant,  in  tiieir 
places  had  a  right  to  do,  in  equity ^  or  what  a  court  of  chance- 
%  would  have  decreed,  they  might  do,  the  act  of  Maryland, 
exercising  a  chancery  discretion,  sanctioned,  or  prescribed 
the  being  done.  It  was  a  stepping  out  of  the  ordinary  course 
f>f  legal  remedy  by  the  legislature  of  Maryland;  but  it  was 
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doing  no  more  than  might  be  done  by  an  ejectment  at  com* 
mon  law  to  compel  payment,  or  what  a  court  c^  chaficery 
would  do  in  order  to  reach  the  same  object*  The  exigaieyi 
the  great  national  object  justified  the  festinum  remediam  of 
an  interposition.  It  would  seem  to  me  to  betaking  a  narrow 
view  of  the  power  given  by  the^act  to  confine  it  to  any  thing 
short  of  a  sale  that  would  raise  the  money.  The  mere  kt- 
ter  of  terms  was  not  to  be  considered,  but  the  substantial 
meaning  and  intendment  of  the  act ;  and  I  would  not  codsI* 
der  the  power  as  functus  officio,  until  a  real  purchaser  was 
found,  who'would  pay  the  money.  I  think  it  the  more  unfor- 
tunate that  this  construction  did  not  take  place,  inasmuch  as 
it  was  of  great  moment  for  the  city  of  Washington,  that  the 
original  object  of  the  sales  should  be  accomplished,  the 
erecting  public  buildings,  &c.  and  also  for  the  purpose  of 
settling  titles  for  lots  that  these  might  be  built  upon,  with 
safety  by  the  real  purchasers.  The  improvement  of  the 
city  in  all  respects  depended  upon  this. 

I  was  led  to  consider  this  act  the  more,  as  a  case  was 
lately  tried  before  me,  at  nisi  prius,  Philadelphia  county, 
in  which  the  case  of  a  sale  and  re-sale,  and  re-re-sale  of  some 
of  these  lots  came  into  view.  It  was  an  action  on  a  bond 
given  in  consideration  of  a  sale,  or  re-sale,  or  re-re-sale,  for 
it  made  no  difference  with  me,  of  some  of  these  lots.  The 
constitutional  power  of  the  state  of  Maryland  to  pass  such 
an  act  was  questioned,  as  being,  in  the  first  place,  an  act  to 
impair  contracts^  and  in  the  case  before  us,  an  ex  post  facto 
law.  I  was  of  opinion  that  an  act  to  hang  these  speculators 
would  have  been  in  the  nature  of  an  ex  post  facto  law ;  for 
what  they  had  done,  was  done  before  the  act  passed.  But 
that  as  to  impairing  contracts,  there  was  a  wide  difference 
between  annulling  a  contract,  and  giving  a  remedy  to  en- 
force compliance  with  it.  This  a  court  of  chancerj'  will  al- 
ways do.     There  was  nothing  more,  done  in  this  case. 
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The  Chesapeake  Insurance  Company  v.  Stark,  6  Cranch,  268. 

THIS  was  error  to  the  circuit  court  of  the  district  of 
Maryland.  The  action  was,  covenant  upon  a  policy  of  in- 
surance of  goods,  &c.  Defence,  amongst  other  things,  that 
f!ie  abandonment  xvas  not  in  due  time. 

Special  verdict  finding  the  facts.  Marshall,  chief  justice, 
delivered  the  opinion  of  the  court ;  and  after  observations 
on  what  did  not  so  immediately  affect,  goes  on  to  say> 

"  The  only  point  which  presents  any  difficulty  in  the  opinion  of 
ihe  court,  is  the  objection  founded  on  the  omission,  in  the  vei-dict, 
lb  find  that  the  abandonment  was  made  in  reasonable  time. 

The  law  is  settled  that  an  abandonment,  to  be  effectual,  must 
5c  made  in  reasonable  time  ;  but  what  time  is  reasonable  isaques- 
^on  compounded  of  fact  and  law,  which  has  not  yet  been  reduced 
to  such  certainty  as  to  enable  the  court  to  pronounce  lipon  it,  with- 
out the  aid  of  a  jury.  Certainly  the  delay  may  be  so  great  as  to 
enable  every  man  to  declare,  without  hesitation,  that  it  is  unrea- 
sonable, or  the  abandonment  may  be  so  immediate,  that  all  will  ad- 
mit it  to  have  been  made  in  reasonable  time :  but  there  may  h^ 
such  a  medium  between  these  extremes,  as  to  render  it  doubtful 
whether  the  delay  has  been  reasonable  or  otherwise.  If  it  was  Li 
mere  question  of  law  w  hich  the  court  might  decide,  then  the  law 
would  determine,  to  a  day  or  nn  hour,  on  the  time  left  for  delibera- 
tion, after  rccuving  notice  of  the  loss.  But  the  lav/  has  not  so  de- 
termined, and  it  therefore  remains  a  question  compounded  of  fact 
uiid  law,  whicli  nuist  be  found  by  a  jury  under  the  dii-eclion  of  ilio 
court.  ( 

In  this  case  the  jury  have  fouiid  an  abandonmcnl,  but  have  not 
io\md  whether  it  Avas  made  in  due  time  or  otherwise.  The  fact  is, 
l:herefo re,  found  (hj\'Ctlvc-:j  ;  and  for  that  vco.'s>o\\'2l  vcrjre  faclaa  d-^ 
'I'jvo  must  be  awarded. 

It  may  not  he  amiss  to  remark  lliat  the  judicial  opinions  which 
we  generally  find  in  the  books,  on  these  subjects,  are  usually  given 
£iy  way  of  instruction  to  the  jury,  or,  on  a  motion  for  a  new  trial,  net 
on  special  verdicts.  The  dvstiiiclion  between  the  cases  deserves 
considci-alion." 

The  facts  being  found  by  the  special  verdict^  if  a  question 
-'jfiawy  could  not  the  court  say  what  was  the  law  arising 
♦rom  these    facts?      If  a  conclusion    of   reasonable    time 
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iaw  or  factj  to  draw  the  conclusion,  and  to  say,  wheiher  or 
not  that  tifne  was  reasonable  ?  The  court  say  it  is  a  conchi- 
sion  of  law,  why  not  then  draw  it  ?  why  reverse  the  judg- 
ment, and  send  it  back  to  a  jury,  with  costs,  and  the  expence 
of  anew  trial  ?  There  appears  to  me  an  inconsistency  ifi  the 
prcceeding^ 

If,  as  the  chief  jf\«5tice  lays  it  down  in  another  case,  G 
Cranch,  339,  ^*  that  what  is  reasonable  time  for  abandonment, 
is  a  question  compounded  of  fact  and  law,  of  which  the  jury 

^  must  judge  under  the  direction  of  a  court^'^  it  is  the  only  case 
that  occurs  to  me  where  a  reference  to  a  distinct  forum,  can- 
not be  had;  the  jury  finding  the  fact  ^  and  leaving  the  law 
to  the  court* 

Reaso7iable  limey  in  the  case  of  an  abandonment,  and  in 
that  of  a  bill  of  exchange^  or  in  any  other  case,  must  be  the 
same.  In  the  case  of  a  bill  of  exchange,  the  jury  in  a  special 
verdict  finding  the  time^  will  not  the  court  in  England,  as  a 
question  of  law,  draw  the  conclusion  ?  If  the  jury  must  do  it 
as  a  conclusion  of  fact,  what  have  the  court  to  do?    What 

i  direction  could  a  judge  on  the  trial  give,  but  that  if  you  find 
50,  and  so,  then,  in  our  opinion  reasonable  time  had  passed. 

'  When  the  jury  have  found  so,  and  so,  cannot  the  court  say  rea- 
sonabletime  had  passed  within  which  an  abandonment  ought 
to  have  been  made.  This,  considering  it  a  question  of  law, 
and  not  of  fact,  as  tlie  court  have  laid  it  down. 


Koles  relative  to  Judge  Tucker's  ComnieiUary  on  the  Constitu- 
tion of  the  United  States,  Sec. 

I  HAVE  not  entered  into  an  examination  how  far  the 
constitution  of  the  United  States^  and  the  acts  of  congress 
u  ■  •♦  have  wrought  a  variation  in  the  jurisprudence  of  the 
9  Pennsylvania^  from  the  laxv  of  England*  And  this,  not 

0  .  jause  such  operation  has  not  an  effect  peculiar  to  this 

3  , ,  but  also  because^W^tf  Tucker y  has  noticed  abundantly, 
,  '  — --rht  be  said  on  this  head.  The  code  of  each  state,  so  as 
ii  -ted  by  the  constitution,  or  an  act  of  congress,  is  lex. 
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if  any  had  occurred  to  mc  ;    but  a  karnaJ j 
roc  a  note  of  a  few  oversights,  or  miacohiructK..,  , 
pcjired  to  him,  which  are  to  be  met  with  in  the  c 
judg^  Tucker,  in  his  view  of  the  Gonstltutic^ 
States.     If  this  publication,  which  is  not  vcr)'  | 
at  any  time  reach  the  notice  of  that  judge,  he 
pkasetl  with  having  it  suggested  to  himi  thai  h 

jdcr*  It  13  Well  known  that  judge  Biackstonc  a\ 
ihc  observations  of  others,  Junius,  PrleJtly,  i  .. 
change  some  things  that  had  been  given  in  the  fir 
his    commentaries;    and  many  alterations  iv 
which  would  appejir  to  have  occurred  to  his  ov,  ^  ; 
could  point  out    ono^  partiatlar  cf  iawt  which  h' 
no  equivocally  in  the  first  editioD|  as  tu  mish 
in  his  later  editions  he  has  corrected-     It 
Treating  of  the  qualified  properly  of  thi 

I  **  way  all  of  them  vindicate,  says  he,  in  their  own 
their  posscs^orfj  interest  against  any  stranger  oi 
rum^  acconftn^  IQ  their  restpccHvc  intrresti**^  1  1 
very  learned  counsel  to  c<lntcnd  from  this  ami 
neither  of  them  could  recover  otherwise  than  ». 
their  respective  interests*  It  would  seem  to  ha. 
to  the  commentator  that  it  was  equivocal,  and  h 
out  the   expression,  "  acconling^  to  the 

Comp^iring  small  tilings  with  crt-^.  if  li  mioht  bc^f 
able  la  mcntioi^  what  I  ha\ 
r**cies  which  mtiy  occur  to   nn 
\^..*^^^\  of  the  profession  in  ^^ 
I    will  have  no  jiridi 
id  ihrm  being  poi 
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bservations  from  reason,  or  from  law,  which  may  exist. 
S^ith  regard  to  the  commentaries  of  judge  Tucker,  on  the 
institution  of  the  United  States,  &c.  the  noteof  the  learned 
Irist  is  as  follows. 

"  The  passages  in  Tucker's  Biackstone  which  hare  truck  me 
s  inaccurate,  ai'e  the  following. 

Tucker's  Black,  vol.  1.  181.  The  author  states  tlic  cases  ia 
rhich  he  thinks  that  the  judicial  power  of  the  United  States  is  ex- 
(ii/tiveli/  vested  in  the  U'ibunals  of  the  federal  government,  aud 
Dumci-atcs  them  as  follows : 

1 .  All  cases  affecting  ambassadors,  other  public  ministere  and 
onsuls. 

NoTi:.  This  does  not  seem  accurate,  for  an  ambassador,  &;c. 
[lay  sue  in  the  state  courts  if  he  please,  though  he  may  not  be  surff 
here.     Therefore  the  power  is  not  enth'cly  exclusive. 
^'    2.  All  cases  of  admiralty  and  maritime  jurisdiction. 

Note.  If  the  author  meant  all  cases  which  are  excluaivchj  of 
idmiralty  jurisdiction,  such  as  prize  ajid  its  incidents,  he  is  rig-lrt, 
mt  if  he  meant  all  cases  of  admiralty  jurisdiction  generally,  in- 
cluding bottomry,  mariner's  wages,  Ecc.  he  does  not  seem  correct, 
or  in  all  these  cases  there  is  a  remedy  at  the  common  law,  diffor- 
mt  in  its  form,  indeed,  and  sometimes  in  its  effects,  from  admi- 
i^dty  process,  but  still  the  common  law  takes  cognizance  of  the 
jubject  matter,  and  the  jurisdiction  of  the  court  of  adniiialty  l.i, 
such  cases  is  even  said  to  be  only  ficrmissivc^  and  ex  rci  ntccssi- 
ate  et  favore  legis. 

3.  4.  5.  Seem  correct. 

6.  Controversies  to  which  the  United  States  are  a  paity. 
Note.  There  appears  nothing  to  prevent  the  United  Stales 
From  »uinff,  though  they  may  not  be  sued  in  a  state  court,  nor  in* 
defed  in  any  coun,  directly,  and  indirectly  it  is  not  clear  that  they 
may  not  be  sued  through  their  ofiicers  in  a  state  court;  I  believe 
there  have  been  instances  (I  think,  in  New-York)  of  a  collector 
sued  in  a  state  court  for  torts  committed  under  colour  of  his  offi- 
•tial  duty.  Of  this,  however,  I  am  not  sure,  but  upon  tlic  whole, 
Mr.  Tucker's  assertion  seems  too  broad. 

Again  the  decision  of  the  chief  justice  on  the  habeas  corpus  in 
Blight's  case,  shews  that  state  courts  have  taken  cognizance  of 
controvei*sies  to  wliich  tl.e  United  States  are  real  panics;  for 
Blight's  confinement  was  by  the  authority  of  a  federal  court,  and 
the  United  States,  or  what  is  the  simc,  the  authority  of  its  judiciary 
^as  clearly  involved." 
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ef  tfmn  agaimt  invasi  • 

ipncd)  av^.;,.    .  ^  aKstic  violence**-      i.u.  ,.  .«.u  ,. 
nntpliftcsittoii  of  ihc  power  gi%*etitci  congr*^^^  %m* 
^3^  of  Sec.  8*    Article  I.  of  the  consiiludc 
ride  for  calling  forth  tlic  militia  ic 
unioti,  suppress  msiirrections^  and  t    , 
arltclc  1 .  ICC.  8«  ISm    The  congress  shall  h,i 
iife  for  cairtn^  forthy  i^c*     Under  article  4. 
Pmt(?<l  States  */{«// ^'•a«rf/ri/(!r,&c.     The  fet  gir 
crtodo;  tlie  last  enjoins  the  doing  in  certain 
mu^t^  in  i^tilntancc^  fall  under  the  first  head^  at  U 
rciptrctsi  f/icr /T-^"'^''  '^'^  •"   "'  hivasian;  andd^ 
tic  violence* 

But,  on  a  quest ioo  put  by  governor  Strop gi  cif  M 
tts,  to  the  justices  of  the  supreme  court  of  tha^ 
iticer*  certified  au  opinion,  inter  ;iliaj  ihat,  io 
militia/*  no  poiveri*  given  cither  to  ibcpri 
111'  rongrcBKto  dt-trniH        "    '  cither  of  the  »ai 
f^»v^    In  fact  exist/'     . -.u-^j.useUs    Hrports^ 
!  fscf  m  to  me  uniivoidnhly  deducible,  from 
that  ihtTc  19  hut  one  tai^e  where  it  i&  left  i- 
it«-j  Mr,  to  the  cxecative^  where  it  cannot  ^ 

crcise  the*  right  of  determining  as  lo  the  c> 
lie  mtttjEia  may  be  called  forth,  and  that 
fi,  '   inttJiltc  viohmcc/'     That  is  distin 

iu  k  4.  article    >,  from  the  ^^arr/^j/rr   u.    ; 

rontiof  gwernnieni,  and  protecting  against  rnvi 
|i^  O!)  applicatioui  &c*  that  pr7iccthn  a^^tiinsi  i 
.e  h  to  be  !^  ?r -'K     The  other  cases  are   ^ -f* 
^UJft%  and  fir  and  thi*r<^   is  no  apj" 
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presiJerit  or  congress  have  not  the  right  to  judge  of  the  exi- 
gency of  an  insurrection  or  i7ivasiQn. 

Domestic  violence  is  distinguishable  from  an  insurrection 

r  to  resist  a  law  of  the  United  States.  It  may  be  in  opposi- 
tion to  a  law  of  the  state ;  or  it  may  be  agreat^riot  without 
a  specific  object,  but  bidding  fair  to  terminate  in  a  dissolu- 

f  tion  of  the  government.  With  great  propriety,  it  is  left  in  this 
case  to  the  legislature,  or  executive  of  the  state  in  nheir  ab- 
sence, to. say  whether  such  an  exigence  exists^  as  cal'h  for  the 
arm  of  the  union.  But  if  the  violence  has  for  its  object,  a 
resistance  to  a  law  of  the  union,  how  shall  the  state  officially 
knovr',  that  resistance  is  made.  .  It  must  be  communicated 
through  the  ?nedium  of  the  general  goverjiment^  to  vrhose  au- 
thority it  is  made  ;  and  does  not  this  involve  in  it,  fiecessari- 
/y,thcjudgingof  the  exigency  ?  can  the  state  be  supposed  to 

I  have  a  negative  upon  this  judging,  and  to  say,  your  Uw  is  ?iot 
resisted,'    you  have  raised  a    groundless  clamour   against 

;    these  insurgents,  and  they  may  go  without  day.     T'his  is  the 

^    law  phraseology,  when  a  complaint  is  dismissed  ^  and  the 

•   defendants  discharged  from  appearance. 

But  who  is  to  determine  the  exigency  when  a  republican 
form  of  government  is  about  to  be  put  down  in  a  particular 
state?  It  cannot  be  the  legislature,  or  the  execume,  even 
if  there  had  been  the  strongest  exclusion  as  to  this.     For  it 

I  must  be  a  case  where  a  republican  legislature  and  executive 
had  been  overthrown,  and  the  one  or  xh^fexv  had  usurped  the 
government,  that  such  an  exigency  could  exist ;  and  it  would 
be  an  inconsistency  xo  suppose  that  these  would  miike  an  appU- 
cation  for  the  arm  of  the  union  to  suppress  themselves. 

It  is  in  the  case  of  domestic  violence  where  the  United 
States  are  not  supposed  to  know  of  the  outrage,  or  of  the  ne- 
cessity of  the  interposition  of  the  general  government,  that 
th"  —'•/",« ;^.ii  nuist  'he  made,  by  llie  h  glshitiire,  or  l!ie  exe- 

ci  p:irticular  state.     'I'he  nrcessitfj  of  iiuerposi- 

tit  be  judged  of  l)y  the  particular  state  ;  llie 

JJii^'/iu?  vindice  nodus:. 
•'•' ^  case   of  '"invasion;''  who    is  hiva^k^dr     Say 
'^t  vho  l^lor/ive  n',:i'.-L-    ui   tliis  to>  -:ate    No.  2^ 
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Mottitnotrnmr  through  the  medium  or  the  gesi~ 
n^tit  lo  N  to  nil  the  stittes  I  Does  it  not  theo  it 

that  the  gtuci  '  ^: 

'.'  A'd.  t  imi^  invttdfti 

But  sidmit  th<?  United  States  who  are  tJ  > 
proitct^  &c*  liavc  aright;  atul  must  •  ♦  •  ^-  ^ 
"mihe  first  instance^  whether  nn  <;Xi^ 
ticular  state  has  a  Dcgative  upon  that  dcterminnti 
say,  it  ^  ^         f  cxtut,  li %o^thc  '       * 

c^ff'W/^  /  the  mnvhint  can  r        ^^ 

ing  yi/^r  premises^  therefore,  in  the  Masaachus 
Cosay,  that  th»  *  '  1       r    ' 

prc^iclcnt  todcLj  :_.  -  ' 

rd^  imurrcctioQ  oa  foot,  or  invaBioD  madc^ 

But  who  shall  ccmmaud  the  mtlitla,  in  •: 
ing  called  forth?     The  president,  or  his  IkiiL.. 
1cs9«     In  this  caiKictty  HitmiUoxi  acted  under  ^ 
iu  rcpresaitig  the  insurrection  in  the  western  pan*  ci*  Pt 
sy!  -   '  I    '     *  :  year  1704-.     I  do  not  know  t^    ^  '  -  J 

dt  on  CO  nomine,  but  de  facto,  I 

exercise  of  chat  command*  General  Lee*  was  tli 
lieutenant* 

But maynot the  ^  .-...wvuiappoin.^-.  .,i,.^'^^... 
to  act,  the  officer  who  commands  the  rrgtii^r/(if'i' 
same  time  ?     But  can  thi*  officers  of  ihr 

fror   '-M,   .:'-^-:.  ^.-     :  i':-'--.  ,!  in  ihc  c 

tj.i  ,^..  ^,..  n  M,:re  is  no  i^ 

ctm  it  lawfully  lie  ti 
Bui  who  ii  to  ^ 

on  footi  and  raiHu.  _  :, .  , „,   .  _ 

president  is  Hot  prea^jnt,  nor  ha*  htimy 
to  command  for  him  (     I  do  oot  take  that  C' 
to  h;».ppen,  aad  I  «liall  --  '    -♦  -  -t  ♦-    i- 
My  mind  ha%  been  l'Im 

exigunc: 
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tiition,  article  1,  the  term  ^  repelRng  invasion^  is  used. 
Article  4.  ^^  Protecting  against  invasion,  is  used.J  Can  the 
mtBtia  be  ordered  beyond  the  boundary  of  the  United  State9  f 
Tint  will  depend  upon  the  question,  if  common  sense  and  na- 
tural reason  is  to  determine  it,  which  of  the  two  means  will  be 
iSbt  most  effectual  in  repelling  an  invasion,  or  protecting  against 
it;  the  stopping  at  tHe  limits ^  or  carrying'  our  arms  into  the 
cmaUry  of  the  enemy.  Nations  usually  adopt  this  last  mode, 
because  it  saves  their  own  country  from  ravage,  and  it  is  more 
tftctiial  to  chace  a  fox  or  a  wolf  to  his  den,  even  though  it 
is  beyond  a  boundary,  than  to  wait  for  a  renewal  of  the  de- 
predations which  they  may  have  committed. 

Bdt 
Here  take  notice,  that  I  have  heard  it  observed,  upon  close 
reasoning,  that  the  word  but^  frequently  occurs*  I  answer, 
that  the  course  of  reasonings  on  any  subject,  is  syllogistic  i 
and,  if  it  is  worth  any  thing,  cannot  but  in  the  nature  of  it, 
contun  a  syllogism ;  and  though  there  is  no  major  or  minor 
fomially  stated,  yet  all  course  of  reasoning  on  a  moral  sub- 
ject, must  partake  of  the  nature  of  a  demonstration  in  ma- 
Aematics;  and  postulate,  and  axiom  must  be  assumed; 
bdt  at  Euclid,  and  you  will  see  a  but  at  every  new  step  that 
betakes  in  building  up  his  structure.  In  Aristotle  the  same ; 
Irat  principles  are  assumed,  and  what  is  deduced  from 
these,  forces  your  acknowledgment,  as  you  proceed,  until  the 
conclusion  is  wound  up.  I  was  proceeding  then  to  say,  But^ 
— — 'Must  not  an  enemy  have  invaded,  before  you  can  be 
justified  in  passing  a  boundary  ?  To  put  the  case  in  the 
strongest  possible  manner,  let  it  be,  that  not  a  single  trespass 
'  has  been  yet  committed  in  any  quarter  of  the  territory.  For 
if  hostilities  have  been  committed  on  any  one  quarter,  it  is 
a  trespass  upon  the  whole.  I  say,  let  it  be,  that,  no  act  of 
hostility ;  no  trespass,  has  been  committed,  by  land,  or  by 
water ;  in  that  case,  can  it  be  allowable,  under  the  constitu- 
tion, to  carry  the  militia  beyond  the  boundary,  even  though 
it  may  appear,  and  actually  be,  the  most  effectual  way  to 
protect  against  invasion  ?  In  strictness  of  terms,  it  may, 
perhaps,  he  said  not  to  come  under  the  head  of  repelling  an 

3D 

Digitized  by  CjOOQ iC 


^94  Law  Miscellani&b* 

invasion ;  but,  certainly  it  may  come  under  the  head  of  pro* 
tecting  against  it^  The  practice^  which  constitutes  the  Una 
of  nations  will  illustrate  this.  Whoi  an  enemy  b  about  to 
make  war,  or  invade,  wh6n,  or  where  is  it  hesitated^  to  an- 
ticipate hostilities,  and  to  invade  t  Aipiong  pug],Usts,  the 
Jirst  blow  is  udd  to  be  half  the  battle*  It  is  by  hoar4&ngJirtt^ 
that  we  save  ourselves  from  caphire^  to  use  a  nautical  allusion, 
and  defend  the  ship,  when  oftentimes  by  no  other  nseans 
could  it  be  defended.  The  Romans  passed  over  into  Africa, 
to  defend  Italy,  and  to  save  Rome. 
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NOTES  ON 

BLACKSTONE'S  COMMENTARIES,  &c. 

SECOJVD  SERIES. 


^  The  customs  of  London  are  confirmed  by  an  act  of  Parlia* 
ment.*'    I  Bl.  Com.  75. 

THE  general  law  of  England,  has  nothing  in  it,  of  the 
aature  of  our  attachment  law,  consisting  of  acta  of  assem- 
bly, and  the  adjudications  of  our  courts.  And  in  regard  of 
practice^  varies  essentially  from  that  under  the  custom  of 
JLondon.  I  refer  the  student  to  a  treatise,  by  Thomas  Sear- 
geant,  on  the  attachment  law  of  our  state,  as  an  elementarjf 
tract,  which  would  do  credit  to  any  lawyer,  more  especially 
to  one  so  young  in  the  profession,  and  in  years.  It  is  inva*- 
luable  to  the  practising  lawyer  in  our  state ;  and,  I  should 
think,  must  be  to  those  of  other  states  who  have  attachment 
laws,  as  I  presume  all  have.  I  will  take  the  liberty  of  ex- 
tracting from  this  publication,  the  preface  to  his  work,  as  giv- 
ing some  view  of  the  object  of  this  very  elegant  and  classi- 
cal performance. 

"  The  principles  of  the  law  relative  to  foreign  attachment  are 
important  in  Pennsylvania,  not  only  from  its  frequent  recurrence 
in  practice,  but  from  the  circumstance  of  its  being  an  ex  parte 
proceeding,  and  therefore  requiring  to  be  conducted  with  regular- 
ity and  precision.  As  it  is  also  a  proceeding  against  absent  debtors, 
it  is  peculiarly  interesting  to  the  inhabitants  of  other  states,  who 
are  frequently  parties  concerned.  A  means,  therefore,  of  procur- 
ing information  on  this  subject,  although  a  branch  of  the  local  law 
of  the  state,  seems  calculated  to  be  generally  useful. 

"  Under  these  circumstances,  a  collection  of  the  laws  relative 
to  foreign  attachment , appeared  to  be  desirable,    As  our  original 
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kcts  of  assembly,  relative  to  attachment,  were  borrowed  from  the 
custom  of  London,  and  do  not,  in  themselves,  form  an  entire  sys- 
tem, it  has  been  usual  to  resort  thither,  to  supply  and  illustrate 
them :  and  a  system  now  exists  in  Pennsylvania  formed  partly 
from  the  custom  of  London,  and  yet  differing  from  it  in  many  im- 
portant particulars.  What  was  to  be  ibund  in  print  lay  dispersed ; 
and  it  was  thought  to  be  useful,  if  nothing  more  could  be  done, 
at  least  to  bring  together  the  different  points  decided,  as  a  means 
of  aiding  a  more  entire  view  of  the  law  upon  this  head,  than  can  at 
present  easily  be  obtakied. 

M  This  has  been  attempted  in  the  present  treatise.  The  writer 
lias  assiduously  sought  all  the  information  on  the  subject  that  was 
to  be  found  in  print,  and  has  obtained,  through  the  kindness  of  his 
f rirads,  some  few,  but  important  manuscript  cases.  In  addition  to 
these  he  has,  for  the  reason  before  stated,  introduced  most  of  the 
law  under  the  custom  of  London ;  a  considerable  porticm  of  wluch 
appeared  to  be  applicable  here ;'  and  even  that  part  which  could  not 
be  so  considered,  tending  to  illustrate  the  grounds  and  reasons  of 
the  proceeding. 

<<  He  has  felt  the  difficulty  attending  the  formation  of  an  elemen** 
tary  work,  arising  from  the  paucity  of  our  own  decisions  on  the 
subject :  the  only  legitimate  sources,  from  which  the  interpreta- 
tion of  the  laws  can  be  derived :  particularly  in  what  regards  the 
practice,  which  varies  essentially  from  that  under  the  custom  of 
London,  and  can  be  traced  only  in  the  decisions  of  our  own  courts.*' 


«<  Penal  statutes  must  be  construed  strictly."    I  Bl.  Com.  87. 

EXTRACT  from  Dodson's  life  of  Sir  Michael  Foster, 
published,  London ,  1811. 

"  Sir  John  Eardly  Wilmot,  late  lord  chief  justice  of  the  court 
of  common  pleas,  was  the  particular  friend  of  Mr.  Justice  Foster : 
and  Mr.  Wilmot,  in  his  memoirs  of  his  very  justly  honoured 
father,  has  inserted  some  short  correspondence  on  legal  subjects 
between  these  friends,  and  spoken  of  Mr.  Justice  Foster  in  lan- 
guage significantly  descriptive  of  his  true  character.  Sir  Michael 
Foster  says  he  was  conspicuous,  not  only  for  his  knowledge  of  cri- 
niinal  law,  but  for  every  quality  of  an  upright,  enlightened,  and 
sagacious  magistrate. 
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<<  Although  Sir  Michael  Foster  generally  concurred  in  opinion 
with  the  other  judges ;  yet)  on  several  important  questions^  he 
differed  from  some,  if  not  from  all  of  the  judges.  A  remarkable 
instance  of  this  sort  occurred  in  the  case  of  John  Midwinter  and 
Richard  Sims,  who  was  tried  before  him  at  the  lent  assizes  for 
the  county  of  Gloucester,  in  1749,  for  unlawfully^  maliciously^  and 
feloniously  killing  a  mare.  Midwinter  was  found  guilty,  and  re* 
ceived  sentence  of  death.  But  the  judge  having  doubts  as  to  the 
case  of  Sims,  the  jury,  by  his  direction,  found  a  special  verdict 
with  regard  to  him.  The  question  in  that  case  was,  whether  Sims, 
who  was  present,  aiding  and  abetting  Midwinter  in  killing  a  mare 
of  the  prosecutor,  was  ousted  of  the  benefit  of  clergy  by  the  statute 
9  G.  I.  chap.  23,  by  which  it  is  enacted,  ^  that  if  any  person,  or 
persons,  shall  unlawfully  and  maliciously  kill,  maim,  or  wound 
any  cattle^  every  person  so  offending,  being  thereof  lawfully  con- 
ncted,  shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death,  as 
b  cases  of  felony,  without  benefit  of  clergy."  Mr.  Justice  Fos- 
ter thought  that  Sims  was  a  felon,  and  a  principal  felon ;  but  that, 
ss  aiders  and  abettors  are  not  named,  nor  described  in  the  statute ; 
vA  the  law  requires  statutes  so  penal  to  be  construed  literally  and 
atrictlyj  he  was  not  excluded  from  the  benefit  of  clergy.  The 
other  judges  thought  him  to  be  excluded  ;  and  some  later  judges 
hxit  agreed  with  them.  But  the  argument  of  Mr.  Justice  Foster, 
whom  Sir  William  Blackstone  very  justly  styles  a  very  great  mas- 
ter of  the  crown  law,  and,  who,  as  lord  chief  justice  Oe  Grey,  upon 
in  important  occasion  said,  may  be  truly  called  the  magna  charta 
of  liberty  of  persons  as  well  as  fortunes)  amounts,  in  my  opinion, 
to  a  demonstration,  that  all  those  learned  judges  have  mistaken 
tfaekw.  Sims  might  deserve  as  severe  a  punishment  as  Mid- 
winter, but  no  punishment  which  is  not  authorized  by  law,  ought 
to  be  inflicted  on  any  man;  and  the  point  is,  whether  the  law  in  this 
case  hath  provided  the  same  punishment  for  both.  Mr.  Justice 
Blackstone,  it  is  material  here  to  observe,  adopts  the  distinctions 
wMch  Mr.  Justice  Fpstcr  endeavours  to  establish,  and  he  lays 
down  these  rules :  That,  "  when  the  benefit  of  clergy  is  taken 
t^y  from  the  offence  (as  in  the  case  of  murder,  burglary,  &c.) 
a  principal  in  the  second  degree  aiding  and  abetting  the  crime,  is 
aa  well  exchided  from  hb  clergy  as  he  that  is  principal  in  tho 
first  degree.  But  that  where  it  is  only  taken  from  the  fierson  com^ 
mltting  the  offence^  as,  in  the  case  of  stabbing,  &c.  his  aiders  or 
abettors  are  not   excluded ;    through  the  tetidcrness  of  the  late^ 
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whic/i  hath  determined  that  such  statutes  shall  be  taken  literally. 
1  Hale,  P.  C.  529.  Foster,  356. 

"  In  the  appendix  to  the  third  edition  of  the  crown  law,  I 
inserted  this  case,  which  the  author  had  most  reluctantly  omitted 
in  the  first  edition,  at  the  pressing  solicitation  of  lord  Mansfield, 
who,  in  Fcbniar)',  1772,  wrote  to  him  the  following  letter. 

"  I  rctiirn  your  papers  which  I  have  read  with  great  pleasure 
and  approbation ;  but  I  very  much  wish  that  you  would  not  enter 
your  firotest  with  postcnty  against  the  unanimous  opinion  qf  the 
other  judges  in  the  case  of  Sims.  If  the  determination  was  con- 
trary to  forntf^r  authorities  there  is  no  harm  in  it,  Sims  was,  in 
every  view,  equally  guilty,  and  in  the  very  same  degree.  In  real 
truth,  and  not  by  fiction  of  law,  they  both  did  the  act.  Midwinter 
might  not  have  been  able  to  maim  had  not  Sims  holden,  &c.  The 
authorities  which  you  cite  prove  strongly  to  the  contrary;  but 
they  seem  to  be  founded  in  subtil  nicety^  and  very  learned  inter- 
pretation ;  and  upon  the  large  principles  which  you  lay  down,  the 
doing  justice  to  the  public,  and  adapting  the  punishment  to  the 
degree  of  guilt,  it  is  impossible  to  say  that  Sims  was  not  equally 
criminal ;  and  if  his  punishment  was  less,  it  could  only  arise  from 
a  slip  in  penning  the  act.  The  construction  is  agreeable  to  jus* 
tice  ;  and  therefore  suppose  it  wrong  upon  artificial  reasonings  of 
law,  I  think  it  better  to  leave  the  matter  where  it  is.     It  is  not 

"  Dignus  vindicc  nodus." 
«  If  this  case  had  been  published  agreeable  to  the  author^s  deter- 
mination, in  1762,  it  is  probable  that  the  lives  of  three  unfortunate 
men  would  have  been  spared.  Seven  men  were  indicted  on  the 
statute  of  George  I.  c.  22.  being  the  same  statute  on  which  Mid- 
winter and  Sims,  were  indicted,  for  shooting  at  John  Green,  in 
his  dwelling-house ;  and  were  tried  at  the  Old  Bailey,  in  1768. 
Three  of  them  were  proved  to  have  been  present  when  the 
others  fired,  but  they  had  not  been  seen  to  use  any  fire-arms  them-* 
seKes.  The  jury  found  them  all  guilty  ;  and  the  judges,  on  a  re- 
ference to  them,  determined  that  the  offence  of  all  was  capital,  apd 
they  were  all  executed.  The  words  of  the  statute  are,  « if  any 
person,  or  persons  shall  wilfully  .and  maliciously  shoot  at  any 
person  in  any  dwelling-house,  or  other  place,  every  person  so  of- 
fending, and  being  thereof  lawfully  qonvicted,  shall  be  adjudged 
guilty  of  felony,  and  shall  suffer  death  as  in  cases  of  felony  with- 
out benefit  of  clergy."  This  case  is  exactly  similar  to  the  case  of 
Midwintrr  and  Sims,  and  if  Mr.  Justice  Foster's  opinion  in  that 
c:ise  l?e  well  founded  5  namely  that  the  benefit  of  clergy  is  ta^^cn 
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away  only  from  persons  actually  committing  the  offence,  it  fol' 
bws  uecesarily  that  those  men  suffered  a  more  severe  pu* 
mshment  than  the  law  authoriseth.  Sims,  as  I  have  already  ssdd, 
might  deserve  as  severe  a  punishment  as  Midwinter ;  but  if  by 
law  the  benefit  of  clergy  be  taken  from  the  latter,  and  not  from 
the  {brmer,  the  same  punishment  ought  not  to  be  inflicted  on  both. 
In  such  cases  nothing  ought  to  be  left  to  the  discretion  of  judges  ; 
it  is  their  province  jus  dicere^  not  jus  dare.  <<  The  discretion  of  a 
jadge  is,  as  a  great  man  hath  said)  the  law  qf  tyrants ;  it  is  al-* 
ways  unknown  ;  it  ia  different  in  different  men  ;  it  19  casual^  and 
de/ienda  ufion  constitution  J  tem/ier  and  fiaasion.  In  the  best,  it  is 
Qfientimes  caprice  ;  in  the  worst  it  ia  every  vice,  folly  and  fiaaaion 
to  which  human  nature  ia  liable."  See  lord  Camden's  argument  in 
the  case  of  Doe  v.  Kersey.     5  Geo.  III.  1765.  in  C.  B. 

"Beirs  case  was  thus;  he  was  tried  at  the  Old  Baily,  in  1753, 
on  an  indictment  for  high  treason,  grounded  on  the  statute  8  and  9. 
William  III.  c.  26,  for  having  in  his  custody  a  fireaa  for  coinage 
without  any  lawful  authority,  or  sufficient  excuse^and  was  convict- 
ed.    On  a  reference  to  the  judges  two  questions  were  made. 

«  1.  Whether  a  press  for  coinage  is  one  of  the  tools  or  instru- 
ments within  that  clause  of  the  act  on  which  this  indictment  is 
founded  ? 

«  2.  Supposing  it  to  be  within  the  clause,  whetlier  the  facts  stated 
in  the  case  amount  to  a  sufficient  excuse,  so  as  to  take  the  defend- 
ant out  of  the  penalties  of  the  act. 

"  Upon  the  first  question,  chief  justice  Ryder,  was  single,  and 
thought  that  a  press  for  coinage  is  not  one  of  the  tools  or  instru- 
ments within  the  clause  of  the  act  on  which  the  indictment  is  found- 
ed. This  opinion  rests  on  a  very  slight  foundation  in  point  of  law ; 
but  it  was  probably  occasioned  by  an  excess  of  caution  and  tender- 
ness,  he  having  been  attorney  general  at  the  time  of  the  trial. 

"  Upon  the  second  question,  the  majority  of  the  judges  thought 
that  as  the  press  was  intended  for  coining  Louis  d'ors,  and  other  fo- 
reign pieces  not  the  current  coin  of  this  kingdom,  his  case  was  not 
within  the  act.  But  the  other  two  judges  were  clearly  of  opinion, 
that  as  the  press  was  intended  to  be  used  in  coining,  and  was  fitted 
as  well  for  counterfeiting  the  coin  of  the  kingdom,  as  any  other  coin> 
the  prisoner's  case  was  within  the  act.  It  would  not  be  a  defence, 
they  thought,  within  the  sense  and  meaning  of  the  act,  for  him  to 
say,  I  intended  the  press  for  a  very  wicked  purpose,  but  not  for 
the  purpose  it  was  adapted  to ;  I  intended  to  commit  a  n\isprision  of 
treason;  but  not  liij^h    treason:   tlir*  words  6//^rr  for  an  excuse. 
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meaning  in  this  act,  as  they  do,  in  all  language,  an  honest,  afalri 
a  reasonable  excuse,  which  an  honest  man  may  make  irithout 
blushing. 

^  To  a  memorandum  of  this  case,  justice  Foster  has  the  follow- 
ing note.* 

"  This  case  was  omitted  by  the  advice  of  Lord  HardwUkc  ; 
I  am  satisfied  that  the  chief  justice,  (Ryder,)  upon  the  first  ques- 
tion, and  the  other  judges  on  the  second,  were  totally  mistaken.  A 
great  man,  formerly  of  the  profession,  by  whose  advice  it  is  omit- 
ted, told  me  that  he  hath  no  doubt  upon  either  of  the  questions.  I 
believe  that  his  advice  proceeded  Jrom  a  regard  to  the  ju^en  ; 
or  from  his  fear  of  establishing  a  bad  precedent  by  the  authority 
of  great  names,  though  he  did  not  explam  himself  fully  upon  that 
head. 

^  A  sentence  in  a  letter  of  lord  Hardwicke,  February  24,  1761,  is 
the  following,  «  Permit  me  to  beg  that  you  would  reconsider  whe* 
ther  it  may  be  advisable  to  send  into  the  world  the  case  of  John 
Bell.  I  forbear  to  express  my  reasons  for  calling  your  attendon 
once  more  to  this  case." 

<<  His  lordship  having  conceived  some  doubts  on  the  case  of 
Earl  Ferrers  was  very  desirous  to  prevent  the  publication  of  it ; 
and  with  that  view  he  endeavoured  by  a  degree  of  intimidation^  to 
prevail  on  the  author  to  suppress  that  case ;  and  also  the  case  of 
John  Drummond,  and  captain  John  Gordon.  But  the  author 
was  so  perfectly  satisfied  in  the  case  of  Earl  Ferrers,  that  he 
could  not  comply  with  the  importunate  request  of  a  man  whom 
he  loved  and  honoured.  I  am  not,  and  I  believe  that  Mr.  Jus** 
tice  Foster  was  not  apprized  of  lord  Hardwicke's  objections  ;  but 
I  well  remember  to  have  been  told  by  Mr.  Justice  Foster,  that,  in 
the  opinion  of  his  son,  Mr.  Solicitor  General  York,  they  were  not 
well  founded. 

«  From  these  instances  of  integrity  and  firmness,  it  may  btt 
seen  that  the  compliment  paid  Mr.  Justice  Foster  by  the  celebra- 
ted  Churchhill,  in  his  Rosciad,  was  not  undeserved, 
«  Each  judge  was  true  and  steady  to  his  trust; 
As  Mansfield  wse^  and  as  old  Foster  7 i«r.'* 

♦  In  his  refiort  0/ cases  on  the  crowfi  /aw- 
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«*  The  sheriff  is  an  officer  of  very  great  antiquity  in  tliis  king- 
xiom. 

The  deputy  of  the  earl,  or  comes — 

The  Jcing  by  his  letters  patent  committing  custoclium 

icoTnitatus  to  the  sheriff,  and  him  alone. 

All  the  judges,  together  With  the  other  great  oiBcers,  and 

privy  counsellors  meet — 

The  judges  propose  three  persons  to  be  reported  (if  ap- 
proved of)  to  the  king,  who  afterwards  appoints  one  of  them  to  be 
sheriff. 

■    Sheriffs  were  formerly  chosen  by  tlie  inhabitants  of  tho 
several  counties."     I  Bl.  Com.  339,  340,341. 

THE  sheriff  in  this  state,  from  an  early  period,  was 
elected  by  the  people  of  the  county,  and  commissioned  by 
the  governor ;  afterwards,  to  give  the  governor  some  selec- 
tion, two  persons  were  elected,  and  returned ;  one  of  whom 
was  commissioned.  Experience  having  shown  abuses  in  the 
office,  several  successive  acts  of  assembly  passed  regulating 
the  election,  and  commissioning  of  sheriffs. 

I  have  not  the  old  acts  of  assembly  by  me  to  enable  me 
to  trace  minutely  these  provisions ;  nor  is  it  of  moment  ^o 
be  particular  on  this  head ;  as,  whether  the  election,  was  at 
first  annual,  or  triennial ;  or  whether  on  the  expiration  of 
his  term,  the  same  person  was  re-eligible.  This,  how^evcr, 
I  recollect  from  memory,  that,  at  an  early  period,  it  was  pro- 
vided that  two  persons  being  elected,  and  returned  to  the  go- 
vernor, and  one  commissioned,  the  other  should  not  act  as 
deputy  to  him  that  was  commissioned.  This,  doubtless,  to 
prevent  collusion,  and,  to  use  a  mercantile  phrase,  joining 
stocks  in  the  election. 

It  was  afterwards  provided,  that  no  sheriff  shnll  be  re- 
^ligible,  but  (It  an  interval  of  three  years  from  the  time  he 
had  been  sheriff;  and  farther,  by  an  act  before  the  revolu- 
tion, that  no  one  who  had  acted  in  the  capacity  of  deputy  to 
the  sheriff  within  one  year  from  the  expiration  of  his  office, 
should  be  eligible  to  the  office  of  sheriff.  This  w  as  a  most 
salutary  law,  as  precluding  favour  to  a. former  sheriff  to 
some  extent ;  salutary— —There  are  always  rules  to  be  taken 
Upon  sheriffs  to  return  writs,  pay  money,  &c.  and  attachments 
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March  Term,  1801.  J.  Ingersol,  Tilglinian,  Duncan  in  suppon 
of  the  rule.     Dallas,  and  Reed  in  support  of  the  sales. 

Deposition  of  James  Sample  that  las  si'^nature  to  the  rctuni 
of  siiles  was  in  tlie  hand  writinj^;  of  Thomas  Collins,  but  that  he  sup- 
posed he  had  given  him  authority. 

2.  Deposition  of  J.  Sample  at  a  subsequent  date  and  in  the  hand 
v/j'itinj^  of  Thoniab  Collins,  that  he  (Sample)  lud  given  him  autlio- 
j'itf  to  sign  his  name.  * 

Allegation  that  Collins  was  the  principal  purchaser.  And  yet 
having  notice  of  the  rule  had  surreptitiously  gone  forward,  and 
ivith  a  /la^te  which  marks  that  knotvledi^e^  procured  the  deeds  to 
be  acknowledged,  and  to  be  recorded  the  same  day. 
^  Dallas.  It  cannot  be.  That  would  be  a  ground  iu)t  for  setting 
iside  the  sales  only,  but  the  Attoimcy  kimnelf, 
I  Depositions  read  establishing  the  fact  that  Collins  was  bitcres:  - 
*d  in  (h*f  sales  ori^inallij^ancl  at  the  ti?ne  of  taking  the  rule.  Soles 
tt  aaUc  on  the  grouiid  of  irregularity^  the  settirig  u/i  and  aclling 
nore  than  one  n-arrant  and  tract  at  a  tinif. 

Here,  it  raay  be  seen,  was  attorney  at  law,  deputy  she- 
iff,  and  purchaser  in  the  same  person.  I  believe  I  might 
ay,  that  at  the  time  of  the  transaction,  1797-8,  there  was 
^eputy  prothonotartjy  also. 

Hence  it  will  be  seen,  that  if  this  act  of  Assembly,  of 
^hi^h  I  speak,  should,  from  some  oversight,  be  found  to  be 
epealed,  or  considered  so  by  some  implication,  it  will  be 
Kpedient  to  re-enact  it,  adding  perhaps  a  section  making  it 
enal  for  an  attorney  at  law  to  act  as  deputy  sheriff,  or  deputy 
rothonotary,  or  be  a  concealed  purchaser  at  a  sheriff's  sale. 

It  is  true,  it  may  be  a  long  time,  before  such  a  combina- 
on  of  characters,  and  combination  of  functions  in  one 
laracter,  may  again  exist  as  did  at  this  time  in  that  western 
>untrv« 


'*  F^r  it  is  a  principle  of  universal  lawj  that  the  natural  bom 
Iiject  to  one  prince,  cannot,  by  any  act  of  his  own,  no,  not  by 
''earing  allegiance  to  another,  put  off  or  discharge  his  natural 
cgiancc  to  the  former:  for  this  natural  allegiance  was  intrinsic, 
d  primitive,  and  antecedent  to  the  other  j  and  cannot  be  divest- 
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to  his  ntttural  prfaiceJ'     1  B: 

1  bad  passed  over  this  dfcumi  or  posttiao  of  BIac 
fibcinjj  the  very  excellent  note  of  judge  Tucker  bi1uco;2 
docs  it  occur  to  rot?  to^dd  any  thing,  nuw,  mare  than  |6 
tion  of  my  oplaion,  if  that  should  carry  with  it  any  w^ 
I  must  therefore  say  that  I  concur   io  totis  v 
American  jurist  has  said  upon  the  subject.     I 
dcr  at  tli^it  great  naaot  the    Bittlsh  comnientiii 
down  to  be  the  law  of  England, that  the  natttralh^mi 
C9injiot  put  off  his    "  -  l-  j  but  that  he  b1      '  ' 

to  be  a  principle  u:  .. aal  Icnu^  is  the  gruL.i. 

nisbment*     But  more  astonishing  still,  is  it,  th 
in  thjt  country,  the  United  Stsites^  seem  to  have 
away  with  something  like  the  same  sentiment.     1 
count  for    it  only,  id  tJtc  ease  of   intelligent    mco,  on 
ground  ot politkal  bim i  and  this  from.not  having  a  hand! 
the  admin"  V  In  the  re|    '  "  A 

iheyareai  ^        i  in  it,      <  tl 

when  Jefferson  in  his  inaugural  address,  said 

federalists,  all  republi cans,"  he  spoke  til 

ceptlon  of  a  frtv  attached  to  foreign  go,,: 

he  said,  we  arc  all  out ;    all  irn  would  tills  ha 

rcct  J  1  excuse  tlie  minority,  on  the  ground  of  huma 

fitons^     But  the  lime,  in  the  nature  of  our  govfm' 

ODi  he  remote  when  those  thai  are  pw/,  will  lie  / 

suffer  for  a  momirnt,  the  incssuage  to  be  dilai 

a         '  i»f  the  h\^  '        '  '  *  ' 

u  je ;  the 

admit  for  a  moment  t) 
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%o  far  as .  we  chuse  to  put  them.    The  law  of  that  island 
(Britain)  is  **  lex  sub  graviore  lege," 

■  Divisos  orbe  Brittannos ; 
It  is  subject  to  the  divine  law,  the  law  of  nature,  and  the 
law  of  nations.  Universal  law,  is  directly  the  contrary  of  this 
kx  loci,  or  feudal  law  of  Britain.  For  what  i^  that  lex  loci 
but  an  institution  of  barbarism,  introduced  by  the  Norman 
conquest  f  to  whom  is  this  allegiance  due,  of  which  they 
Bpeak,  but,  to  the  person  of  the  sovereign  ?  See  Calvin^ a 
Case.  How  is  it  that  the  exuere  patriam^  has  got  into  the 
place  of  the  exuere  ligeantiam  ?  William  III.  did  not 
dare  to  confound  them ;  and  when  he  took  the  duke  of 
Bf  rwick*  prisoner  in  the  Low  countries,  did  not  venture  to 

*  In  the  sketch  of  an  historical  panegyric  of  the  marshal  of  Ber- 
Hrick,  by  president  Montesquieu,  prefixed  to  the  memoirs  of  the 
aaarshal,  the  question  is  noticed,  whether  he  had  a  right  tb  b«- 
ix>me  a  Frenchman.  This  question  says  the  president,  Grotius, 
Puffendorf  and  all  those  winters  who  have  influenced  the  opinions 
of  Europe,  have  decided;  and  declared  to  him,  thai  he  was 
a  Frenchman,  and  subject  to  the  laws  of  France.  In  these 
Memoii*s,  the  marshal  mentions  the  case  of  a  gcntratojficer^  a  Por- 
tuguese, while  the  war  was  carried  on  by  him  (the  marshal)  at  the 
bead  of  Spanish  forces,  on  the  frontier  of  Portugal,  who  wrote  a 
note  by  a  countryman^  "  to  acquaint  mc,  that  although  he  was  not 
known  to  me,  yet  he  had  so  much  respect  for  his  catholic  majesty, 
that  he  would  give  me  the  intelligence  of  all  tfmt  fiaaaed  ;  and  in- 
ieed  he  was  very  exact  in  afifiriaing  me  before  hand  of  all  the  differ* 
mt  movements^  the  enemy  intended  to  make,  which  was  of  great 
jervicc  to  me.  He  sent  word  that  he  was  very  desirous  of  see- 
ng  nne ;  that  he  could  easily  contrive  it,  when  it  was  his  turn  of 
iutyy  under  pretence  of  visiting  the  out  posts  ;  and  if  I  would  send 
m  officer  to  him  at  a  certain  spot,  he  would  come  there  by  night 
md  visit  me  in  my  own  quarters.  Accordingly  every  thing  was 
executed  as  he  had  proposed,  and  I  held  a  conference  of  two 
liours  with  liim,  with  which  I  was  very  well  satisfied,  from  the  ac* 
curate  and  particular  account  he  gave  me  of  the  state  of  the  ene- 
my and  their  designs.  This  visionary  man  had  taken  it  into  his 
head,  that  he  was  serving  the  king  his  master  by  this  Jine  contri- 
vance ;  for,  said  he,  it  is  against  his  interest  to  be  at  war  vnth 
Spain  s  so  thai  it  is  necessary  that  lus  eyes  should  be  opened  by 
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ther  a  pet-son  alleged  to  be  a  British  subject,  may  not  have 
been  an  American  born. 

It  can  be  accounted  for^  only  on  the  ground  of  prejudice, 

that  such  a  violation  of  a  right  which  Britain  herself  asserts 
ttgainst  the  world,  the  protecting  her  domicil,  whether  upon 
;  the  water,  or  on  terra  firma,  should  not  be  considered  a  just 
I  cause  of  war.     I  say  nothing  of  the  expediency  of  putting 
I  ourselves  in  a  situation,   by  our  naturalization  laws,  to  be 
tmder  the  necessity  of  suffering  national  dishonour^  or  pro- 
tecting all  whom  we  have  naturalized.    On  this  head  I  have 
already  thrown  out  some  ideas.     For  the  right  of  an  indivi- 
dual to  expatriate,  and  any  nation  to  naturalize,  I  may  sub- 
join some  authorities,  and  some  reasonings  in  a  proper  pLice. 
t  1  obser\'e  only  here,  that  Britain  would  not  surrender  even 
I   a  murderer  from  another  power,  that  had  taken  refuge   in 
her  island.     And  can  it  be  doubted,  but  that  she  would  pro- 
t  tea  him  on  board  a  merchant  ship,  by  her  maritime  law  and 
I  power,  as  much  as  if  at  land  by  her  municipal  I     In  the  one 
I  case  a  writ  of  habeas  corpus  would  issue  from  the  civil  au- 
thority ;  and  in  the  other,  a  demand  would  be  made  of  the  go- 
I  vemment  trespassing ;   and  tiro  injury  not  being  redressed, 
!   she  would  denounce  war.     She  would  consider  the  taklnp-  a 
single  individual  as  a  cause  of  war ;  not  for  the  sake  of  the 
person,  nor  fur  the  sake  of  the  trespass,  in  the  particular  in 
'itance,  Lut  for  the  sake  of  the  pnnvip'e  ivkich  it  in-vdvcd^ 

NoTK  to  me  of  a  Icanied  jurifif,  to  wlioni   I  put  tlic  qiicstioa 
48  to  his  jdc?.  of  the  uulversality  of  the  ackiiowicdtynicr.i:  of  pc?-- 
'fiftual  fill'-tncnce. 
^'       It  is  said  tliat  this  doctrir.c  extends  all  over  Kiu'opc,  hnt   no- 
I    ihingislestD  tnie.  In  li:c  first  place  (he  word  oU'.\[(iancc^  though  of 
}    frcrch  derivai<o]i,  hus  obtained  \\\  EnpLlcind,  and  there  alone,  the 
>snse  in  whicli  ve  UL.e  it.  \\\  the  French  hi:!;4;uai:'C  tlie  word  itself 
is  unknown,  at  least  1   never  have  read  it  in  imy  hook  or  foviud  1' 
in  any  dictionary.     In  its  orig-in,  it  seems,  itin'plied  nonior^^  t!iar. 
the  feudal  relation  between  the  lords  and  vussals  of  cei'l:un    lit  fs 
valled^r/'.  l:i^'f»^  in  which  the  vassal  swore  feidty  to  Iiis  lord,  by  put- 
ting his  haiuls  irito  his,  in  token  of  bodily  svibjrcti^>ii,  uTid  sayinir  thv 
worils,  jfo  c!>:'vi:us  vo'drc  hhuiVy  I  am  or  i)e'"o:ue  yo'ii'   Diwi^  a!":'.-. 
.yf'Urskvc. — BiLt  ■:^}a  tervrcs  v\'rr  ]  uy  of  r!::-.uk'3'.-'':pt •'>!•,  \.\v\  I'lotic 
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Tvho  held  no  feudal  lands,  were  not  bound  to  swear  hommagc  lige^ 
were  not  liege  men,  and  did  not  owe  of  course  allegiance.  In 
process  of  time  flatter}^,  in  England,  applied  the  word  allegiance 
to  the  relation  between  king  and  subjcct.^It  was  at  first  a  com- 
pliment, a  word  of  course,  but  time-serving  judges  soon  gave  a 
legal  sanction  to  its  application,  and  the  duty  of  allegiance  as  no^ 
understood  in  England  became  law.  But  the  same  was  not  done 
in  any  other  country. 

In  France  the  legal  effects  of  tlie  relations  between  king  and 
subject  were  left  to  the  rules  of  the  law  of  nations,  and  of  the  civil 
laW)  until  the  troublesome  times  of  the  revocation  of  the  edict  of 
Nantes,  when  the  emigration  of  the  protestants  becoming  conade- 
rable,  tyrannical  laws  were  made  to  check  it.  But  those  laws  were 
always  considered  by  the  sensible  men  in  France,  as  in  England 
the  treason  laws  of  Henry  8. — \nd  though  a  despotic  government 
might  sometimes  use  them  as  a  rod,  yet  they  were  well  under- 
stood to  be  the  offspring  of  bad  times. 

Still  those  laws  did  not  go  so  far  as  to  establish  the  English 
doctrine  of  perpetual  allegiance,  they  prohibited  emigration  with- 
out leave  of  the  prince  under  certain  penalties,  one  of  which  was 
that  the  emigrant  should  be  considered  as  ana/i>n,  a  proof  that  he 
was  not  thought  to  remain  perpetually  a  subject.  See  Royal 
Edicts,  August  1669,  July  1682,  August  1682,  and  July  1705,  all 
mSideJla  grant  e  firosecutione  firoteatantium. 

Now  see  how  these  laws  wt)rked  in  practice.  In  the  ycv 
1747,  Gen.  Ligonier,  bom  a  French  subject,  but  then  in  the  Bri- 
tish service,  was  taken  prisoner  at  the  battle  of  Lawfeldt,  and 
brought  to  Lewis  XV.  The  monarch  invited  liim  to  dine  al  his 
table.  Less  than  two  years  before,  several  Scotch  and  Irish  officers 
in  the  French  service,  taken  prisoners  by  the  English,  had  been 
hanged,  embowelJcd,  quartered,  and  suffered  the  horrid  punish* 
mcnt  of  traitors. 

I  copy  the  relation  of  Voltaire  on  this  subject  in  his  own  words : 

"Cetofficicr  general  des  troupes  angloiscs  (Ligonier)  etoitnc 
"  son  sujct ;  il  le  fit  manger  a  sa  table ;  et  des  Ecossois  officiers 
«  au  service  dc  France,  avoient  peri  par  le  dernier  supplice  en 
"  angleterre,  dans  V  infortune  du  prince  Charles  Edouard." 

Volt.  Siecle  de  Louis  XV.  p.  226.     Edit.  Kehl. 

The  late  Edicts  of  Bonaparte,  I  take  to  be  a  violation  of  thf 
fundamental  laws  of  France,  an  act  of  vanton  tyranny,  that  ^'5'^ 
expire  with  his  power. 

Digitized  by VjOOQiC 


»  Law  Miscellanies*  409 

I  know  of  no  eimiUr  law  in  any  other  countty  in  Europe. 
•  The  civilians  arc  agreed  that  a  subject  may  freely  emigrate, 
Xcept  in  certain  cases,  which  are  well  understood.— See  Heinec- 
iiils,  Grotius,  Vattel,  and  all  the  host  of  publicists.  Even  Dr. 
Souch,  an  Englishman,  agrees  with  Grotius,  that  "  extra  hos  ca- 
sus (public  danger  and  the  like)  credibile  est  ad  Uberain  civium 
discessionem  populos  conscntire." — See  Zouch,  de  jure  inter 
;entes,  part.  2  Chap.  12.  See  also  SirLeoline  Jenkins,  who  ad- 
aits  that  natives  of  France,  settled  in  a  neutral  country  previous  to 
war,  are  to  be  considered  by  the  British  as  neutrals.  I  copy  his 
wn  words  from  his  letter  to  the  lords  commissioners  for  prizes 
f  the  17th  Sept.  16G6— in  1  Magenson  Ins.  527. 

"  Among  the  Ladci-s,  my  Lord,  I  found  two  names  which  I  < 
guessed  to  be  French,  and  the  secretary  who  solicits  this  business 
could  not  but  acknowledge  the  persons  (Du  Prie  and  Heron)  to 
%e  Frenchmen  bom.  But  the  salvo  that  he  and  the  shipper  gave 
me  upon  oath,  is-that  Du  Prie  had  lived  in  Hamburg  with  his  wife 
tnd  family  for  above  these  20  years,  and  that  the  other  had  lived 
Aere  likewise  these  8  years — nvhic/i,  regularly ^is  s^ijfficimt  in  laio 
to  excuse  /limy  as  I  huinbly  conceive^  from  bring  suhjected  to  the 
iame  re/irisals  vfitk  the  rest  of  his  countrij?ncv** 


The  c*sc  of  Clark  sevienced  as  a  Spy,  remarked  upon. 

Elijah  Clark  was  convicted  as  a  spy  at  a  general  court 
nartial  holden  at  the  court-house  in  the  village  of  BufFalo, 
m  Wednesday  5th  Aug.  1812,  and  continued  by  adjournment, 
rotn  day  to  day,  until  Saturday  8th  Aug.  1812. 

The  facts  in  evidence  were,  that  he  had,  about  18  months 
>cfore,  removed  with  his  wife  to  Canada;  and  that  having  cros- 
icd  the  lines  "  did  linger  about  the  encampments  and  army  of 
he  United  States,  for  the  purpose  of  spying  out  our  state  and 
:ondition  ;  and  of  reporting  the  same  to  our  enemies  ;  and  for 
:hesc  reasons  the  court  arc  of  opinion  that  the  said  Elijah 
Clark  is  guilty  of  the  crime  whereof  he  stnr.ds  charged; 
and  falls  under  the  101  article  of  the  act  entitled  "an  act 
for  establishing  rules  and  articles  for  the  government  of  the 
L  3  F 
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armies  of  the  United  States,"  passed  the  10th  day  of  Apfll, 
1806. 

And  they  do  adjudge  and  sentence  the  said  Elijah  Clart, 
to  be  continued  in  the  present  place  of  his  confinement  until 
the  1st  Friday  of  September  next,  and  that  he  be  at  the  hour 
of  two  o'clock  in  the  afternoon  of  that  day,  taken  from  his 
said  place  of  confinement,  and  hung  by  the  neck  until  he  be 
dead* 

PHILETUS  SWIFT,  President. 
GEO.  HOSMER,  jud^e  advocate. 

Head'^iarters^  Manchester  ^  Niagara  frontiers^ 

August  13,  1812. 
GENERAL  ORDERS. 
Major  general  Hall,  having  doubt  how  far  the  prisoner 
(Elijah  Clark)  within  named,  comes  within  the  description 
of  a  spy,  by  reason  that  he  is  within  the  letter  of  the  second 
section  of  the  101  article  of  the  act,  entitled  "an  act  for 
establishing  rules  and  articles  for  the  government  of  the 
armies  of  the  United  States,"  which  excepts  thereout,  **  all 
persons  not  citizens  of,  or  owing  allegiance  to  the  United 
States  of  America,"  is  pleased  to  order,  and  d^ih  hereby 
order  a  suspension  of  the  execution  of  the  within  sentence, 
until  the  pleasure  of  the  president  of  the  United  States  can 
be  known  thereon. 

By  order  of  the  Major  General, 

GEO.  HOSMER,  A.  D.  C. 

OPINION  OF  THE  PRESIDENT. 

War  Department^  Oct.  20, 1812. 

The  proceedings  and  sentence  of  the  general  court  mar- 
tial, which  was  had  in  the  case  of  Elijah  Clark,  conformable 
to  your  orders  of  the  first  of  August  last,  and  which  were  by 
you  transmitted  to  this  department,  have  been  received  and 
laid  before  the  president-  I  have  the  honour  to  inform  you 
that  the  said  Clark  being  considered  a  citizen  of  the  United 
States,  and  not  liable  to  be  tried  by  a  court  martial  as  a 
r  py,  the  president  is  pleased  to  direct,  that  unless  he  shoult^ 
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m  arraigned  by  the  civil  court  for  treason,  or  a  minor  crime, 
uader  the  laws  of  the  state  of  New  York,  he  must  be  dis- 
iiarged. 

Very  respectfully, 

I  have  the  honour  to  be, 
Sir,  your  obedient  servant. 

W.  EUSTIS. 
Major  General  A.  Hall,  Niagara. 

GENERAL  ORDERS. 

Consequent  on  the  opinion  of  the  president. 

The  pleasure  of  his  excellency  the  president  of  the  Unit- 
d  States  of  America,  in  relation  to  the  case  of  Elijah  Clark, 
irho  was  tried  and  convicted  of  being  a  spy,  under  and  by 
j^rtue  of  general  orders  of  August  1st  ultimo,  and  whose 
xecution  was  suspended  by  general  orders  of  August  13th 
^tirao,  having  this  day  been  made  known  to  the  major  general 
hrough  the  honourable  the  secretary  at  war,  therefore,  in 
^mformity  to  the  directions  of  his  excellency  the  president, 
i  is  hereby  ordered  "  that  the  said  Clark  being  considered 
'  a  citizen  of  the  United  States,  and  not  liable  to  be  tried  by 
'a  court  martial  as  a  spy,  therefore,  unless  he  should 
'be  arraigned  by  the  civil  courts  for  treason  or  some  minor 
'  crime  under  the  laws  of  the  state  of  New  York,  he  must 
*  be  discharged." 

All  ofl&cers  and  military  authorities  whatever,  in  whose 
Custody  the  said  Clark  shall  or  may  happen  to  be,  for  the 
iause  aforesaid,  are  hereby  directed  to  release  him  from  his 
Hud  arrest  as  a  spy. 

Lieutenant  colonel  Philetus  Swift  is  particularly  charged 
irith  the  execution  of  the  order. 

By  order  of  Major  General  Hall, 

GEO.  HOSMER,  A.  D.  C. 
Bloomfield,  December  Sid,  1812. 

Once  a  citizen,  and  always  a  citizen,  until  the  contrary 
be  shewn ;  so  that  it  did  not  follow  that  because  Clark  had 
removed  to  Canada,  Sec.  he  had  expatriated,  and  consider-* 
ed  himself  a  subject  of  the  king  of  England.     It  was  incon- 
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sistent  with  his  safety  to  set  up  that  plea ;    and  therefore,  it 

may  be  presumed,  that  he  did  not  set  it  up*  By  liis  tempo* 
rary  allegiance  he  could  commit  treason  against  the  king  of 
£ngland,  even  though  he  had  not  been  naturalized,  or  had 
put  off*  the  United  States*  But  he  could  not  be  considered  a 
spy  to  the  United  States,  in  consequence  of  that  temporary 
allegiance ;  and,  in  this,  the  court  had  erred  in  taking  cog- 
nizance of  his  acts  in  that  point  of  view*  If  he  had  set  iip 
the  defence  that  he  had  become  a  subject  of  the  British  go- 
vernment in  Canada,  there  would  have  been  no  difficulty : 
he  might  have  been  hanged  at  once.  It  was  not  because  he 
could  not  have  ceased  to  be  a  citizen ;  but,  because  he  did 
not  allege  that  he  had  expatriated,  that  the  civil  authority 
alone  could  interpose ;  and,  to  this,  he  was  ordered  to  be 
delivered. 

I  sec  no  evidence  in  this,  of  President  Madison  giTing 
countenance  to  the  idea  of  the  cruere  patriam  ;  or  of  Claric 
not  having  been  able  to  put  off  his  condition,  or  character 
of  a  citizen  of  the  United  States.  When  he  came  before 
the  civil  tribunal,  he  might  plead  his  expatriation,  aod  if  • 
found  for  him,  he  could  be  remitted  to  the  military  juris- 
diction  to  be  hanged  according  to  his  sentence* 

I  can  have  no  idea  that  president  Madison  would  con- 
trovert the  doctrine  of  feudal  allegiance  according  to  the  kw 
of  England ;  but  as  to  an  American  citizen  not  being  able 
to  put  off  his  allegiance  to  his  government,  it  is  quite  another 
matter.  But  even  in  England  as  to  the  extent  of  the  elatm 
of  perpetual  allegiance  to  a  subject  who  relinquishes  his 
feud,  I  presume  he  would  question  it.  i 

The  feudalist  cannot  put  off  his  Kgeance  to  his  lord  by  a  ■ 
law  of  the  feudal  system ;  but  it  is  ratione  tenura^  that  he  can- 
not :  the  feud  is  the  vinculum.  But  if  he  ceases  to  claim  the 
tcud,  what  right  has  the  lord  to  his  homage  ?  He  owes  ser- 
vices for  the  clod,  while  he  claims  the  clod.  But  unless  be 
is  adstrictus  glebae;  or  tied  to  the  clod,  like  a  serf,  he  can  put 
it  off.  Must  a  man  who  has  no  clod,  or  is  willing  to  relin- 
quish it,  be  tied  to  the  whoie  clod  of  the  dominium,  so  that 
he  cannot  put  it  off? 
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That  the  feudalist  cannot  untie 'himself  from  his  ligeance  \ 
|o  the  lord  paramount  the  king,  is  a  law  of  that  system.  But 
Btlll,  this  is  ratione  tenurse,  and  from  his  infeudation.  That 
this  principle  should  apply  to  such  as  have  no  feud,  or  are 
willing  to  sliake  off  the  chd^  is  contrary  to  the  artificial  rea- 
son of  the  system.  Hence  it  is,  that  colonial  emigration  car- 
ries no  such  principle  with  it,  that  mere  labourers,  or  per- 
Boos  merely  merchants,  or  manufacturers,  ought  not  to  be 
considered  as  having  any  thing  to  do  with  it.  Seamen,  who 
plough  the  wavc^  what  have  they  to  do  with  a  feud ;  or  an 
adstriction  to  the  clod  of  the  kingdom  ?  Their  employment 
is  not  on  terra  firma  ;  and  it  can  only  be  by  Vijiction  that  they 
can  be  considered  feudalists.  Independent  of  an  adstriction 
to  the  clod,  the  sovereign  can  claim  them  only  so  long  as 
Ihey  are  willing  to  stay  on  the  land,  or  have  contracted  to  , 
itay.  A  contract  cannot  exist  where  their  services  have  been 
impressed.  The  pride  of  an  Englishman  would  be  hurt,  if 
:he  was  told  that  he  was  a  serf  to  his  motaarch  ;  and  what 
else  can  he  be  considered,  if  he  catmot  shake  off  his  clog,  but 
must  be  considered  as  tied  to  the  island  I 

The  ultima  ratio  must  now  determine  the  question  as 
between  the  United  States^  and  the    British    empire*     It  is 
brought  to  the  test  between  the  two  governments,  by  order- 
\Wff  to  England  for  trials  individuals  taken  in  arms,  and  al- 
leged to  be  the  subjects  of  that  power.     The  retaliation  by 
a  taking  in  withernam^  as  the  common  law  terms  it,  individu- 
als of  that  government,  must  bring  it  to  the  test;  and  I  may 
tiierefore  consider  it,  a  little  more  fully.     There  can  be  no 
doubt,  but  that  it  has  come  to  be  considered  their  law,  that 
a    subject  cannot  put  off  his  allegiance.     In  the  charter  of 
privileges,  extorted  from  king  John,  liceat  de  cetero,.  uni- 
«uique  ,de  regno  nostro  exire,  saha  fide  nostra^  nisi  tern- 
^•pore  guerre,  &c.    Fealty^  to  tWe  king,  and  the  going  in  time 
of  war^  is  the  exception  ;  the  putting  off  the  allegiance  of  the 
sovereign,  makes  no  part  of  the  privilege  of  going  abroad ; 
and  this  involves  the  not  putting  off  subjection  to  the  go^ 
vernment*     Being  so,  it  is  but  the  cant  of  poets,  and  ora-  ' 
tori,  to  say  that  an  Englishman   is  free-born*     Neverthc- 
b  less,  Daniel  de  Foe,  in  his  poem,  stiled,  the  true  English^ 
^an^  though  poetical  licence  might  allow  it,  does  Qot  ven- 
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^-tureto  say  the  free  Englishman.  The  truth  is,  in  strictaesSy 
the  Eixglishman  is  not  free-born.  When  we  come  to  the 
larvyersj  they  will  tell  you,  of  a  general  restraint^  under  the 
charter  j  and  a  particular  restraint  by  the  writ  Ne  exeat  reg-' 
no*  An  English  subject,  is  therefore  confined  to  the  prison- 
bounds  of  the  island.  I  say  island,  because,  that  is  the  home- 
stead of  the  government.  A  British  subject  is  in  legal  strict- 
ness, as  much  confined  to  those  limits  of  subjection,  as  tht 
convicts  at  Castle  William,  on  Governor's  island,  in  Boston 
harbour.  Tufts  and  Burroughs  had  the  privilege  of  the 
island  ;  but  they  were  restrained  from  leaving  it. 

But  do  the  British  take  subjects  belonging  to  other  coun- 
tries ?  They  are  no  slouches  at  this.  But  do  they  keep  tfiem 
too  ?  Ay,  defend  them  against  all  the  world.  TTiey  would 
think  themselves  degraded  to  give  up  even  a  murderer ^^ 
fugitive  from  justice  from  another  country  who  had  takoi 
sanctuary  xvilh  them*  Does  not  this  operate  as  an  estoppel^ 
which  is  a  term  of  their  own  law,  to'  say,  that  other  people 
shall  not  have  the  same  right  ?  Will  they  admit  that  the 
United  States  have  a  right  to  reclaim  a  citizen  expatriated, 
and  take  him  out  of  a  vessel  at  sea ;  or  a  port  on  land,  and 
hang  him  ?  John  Bull  would  roar  like  a  mad  bull,  if  this  preten^ 
sion  was  set  up.  I  admit,  that  whether  derived  from  the  Gtr" 
many  or,  more  immediately  imposed  by  the  Norman,  the  nc 
liceat  exire^  nisi  salvafdcy  to  the  prince,  is  a  law  of  their 
island.  But  when  it  comes  to  be  a  matter  with  the  right  of 
another  nation^  their  own  practice  may  be  set  up.  But  if  it. 
were  nottheir  own  practice,  there  is  another  right  to  beam- 
suited,  that  of  another  nation.  This  must  be  determined,  by 
an  appeal  to  the  laxv  of  nature ^  and  the  lav)  of  nations* 

The  law  of  nature,  does  not  acknowledge  the  prohiiition 
to  expatriate.  The  Roman  law  gave  a  right  to  the  parent 
to  put  to  death  his  offspring,  either  by  exposing,  or  by  capi- 
tal punishment,  when  the  child  offended.  Did  this  take 
away  the  right  of  a  Sabine,  a  Volscian  or  a  Samnite  to  pro- 
tect the  child,  when  he  came  amongst  them  ?  The  Roman  re- 
public, even  in  the  plenitude  of  her  arrogance,  when  she  came 
to  her  full  majesty,  did  not  affect  this.  We  hear  nothing  of 
it,  even  in  the  times  of  the  Czesars,  as  a  cause  of  war. 
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Exti^act  of  two  notes  of  Mr.  Dupanceau^  under  the  head  of 
allegiance,  from  the  American  edition  of  the  Edinburgh 
Encyclopedia  ;  506  and  508» 

**  The  word  allegiance  is  of  modem  date.  In  the  ancient 
books  and  statutes  it  is  written  legeance  ;  and,  from  thence, 
lias  been  framed  the  barbarous  latin  word  ligeantia.  The 
geBcrally  admitted  derivation  of  these  words,  from  the  latin 
li^are^  or  alligare^  as  expressive  of  the  bond,  or  connection 
subsisting  between  the  lord  and  his  vassal,  has  always  ap* 
peared  to  us  to  be  a  forced  etymology ;  because  few  of  tbe 
genuine  terms  of  the  feudal  law  have  been  borrowed  from 
the  latin  language ;  but  their  origin  is  rather  to  be  sought 
for  in  the  idioms  of  the  northern  conquerors,  who  introdu- 
ced that  system  into  the  provinces  of  the  Roman,  empire. 

Doctor  Johnson  very  properly  derive^  allegare  from  the 
French  word  lige^  which  was  itself  the  denomination  of  a 
particular  species  of  feud  cMed^eflige* 

The  French  and  particularly  the  Angivins  and  Normans . 
said,  homme  liege^  vassal  liege ^  hormnage  liege,  fef  liege; 
and  out  of  the  adjective,  liege,  formed  the  substantive  /i- 
^ence;  from  which  the  English  made  ligeance,  and  ligeajitia  ; 
.  and  afterwards  allegiance* 

The  French  as  well  as  the  English  etymologists  derive 
the  word  liege  from  the  latin  ligare;  but  we  cannot  agree 
with  them  in  this  opinion,  and  are  inclined  to  trace  that  term 
to  another  and  more  legitimate  source. 

The  fef  liege  is  defined  by  the  French  feudists  to  be  a 
species  of  fef  the  tenure  of  which  is  called  ligence ;  by 
-which  the  vassal  is  bound,  not  only  to  fealty,  biit  to  person- 
al service,  which  distinguishes  it  from  the  fef  simple  (fee 
simpkj  wliich  binds  the  tenant  to  fealty  only.  Hence  the 
ficf  lige,  is,  by  the  French  jurists,  also  denominated  j^^  de 
corpSy  in  allusion  to  the  corporal  service  which  the  vassal  is 
bound  to  perform ;  and  the  corporal  odths  which  he  takes 
on  doing  homage,  by  holding  both  his  hands,  between  those^ 
of  his  sovereign.  Fenicre  Diet*  de  droit  v^rho  /i  if  lige,  Den- 

ni^art.     Collect,  de  jurisprndens.  eod.  verbo.  Tlie  difference 

I' 
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j' between  feudum  ligetim^  smd  Jeudum  simplex^  is  also  well 
explained  by  Blackstone,  1  Com.  S57. 

We  are  for  this  reason  strongly  inclined  to  believe  that 
the  word  lige  takes  its  derivation  from  the  Norman  or  Da- 
nish word  /if,  which  signifies  body,  and  thus,  in  the  original 
language,  as  well  as  in  the  modern  French,  the  true  significa- 
tion of  fief  liege^  is  a  corporal  Jief  or  Jief  de  corps  as  well 
on  account  of  the  personal  services  to  be  rendered,  as  of  the 
corporal  oath  which  the  vassal  was  obliged  to  take." 


"  THE  doctrine  of  perpetual  allegiance  is  repugnant  to 
the  principle  of  republican  governments.  We  are  told  by 
Plato  that  the  Athenian  citizens  might  freely  expatriate  them* 
selves,  whenever  they  became  dissatisfied  with  their  own 
country.     Dialogue  between  Socrates  and  Crito,  Sec-  8. 

And  Cicero  considered  the  right  of  expatriation  as  the 
firmest  foundation  of  Roman  liberty.  Every  scholar  has  read 
and  admired  the  beautiful  apostrophe  into  which  he  breaks 
out  upon  this  subject,  in  his  oration  for  Balbua. 

O^  Jura  prceclara,  atque  divinitus  a  majoribos  nostri* 
comparata !  ne  quis  invitus  pivitate  mutetur,  neve  in  civitate 
maneat  invitus.  Haec  sunt  enim  fundimenta  firmissima 
nostra  libertatis,  sui  quemque  juris,  et  retinendi,  et  dimittett-^ 
di  esse  domipum. 

The  same  principle  formerly  obtained  in  the  republics 
of  modem  Europe;  and  particularly  in  Holland  and  Swit« 
zerland.  Indeed  the  publicists  contended  for  the  rigll^jt  of 
emigration,  even  under  monarchical  governments;  and,  the 
learned  Binkcrshoeck,  has  no  hesiution  in  saying  that  it  is 
lawful  for  the  subject  to  emigrate  wherever  the  country  is 
not  a  prison.     Quest.  Jur.  pub.  lib.  1.  c.  22. 

In  the  United  States  the  right  of  e::patriation,  has  been 
solemnly  recognized,  by  a  decision  of  the  supreme  judicial 
authority ;  with  these  restrictions,  howei-er,  that  it  must  be 
exercised  at  such  time,  in  such  manner,  and  under  such  cir- 
cumstances, as  not  to  endanger  the  peace  or  safety  of  the 
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United  States ;  and  that  the  bona  fide  mtention  of  the  palty  * 
to  expatriate  himself  must  be  dearly  proved,  so  that  the  act 
of  emigrating  be  not  made  a  mere  cover  to  evade  or  violate 
the  laws  of  our  own  country 4  Talbot  v.  Janson,  3  Dall*  133^ 

So  far  the  general  principle  has  become  a  part  of  otir  mu- 
nicipal law ;  but  several  important  questions  depending  upon 
it,  still  remain  to  be  determined.  Among  those  the  supreme 
Court  has  reserved  for  future  consideration,  "  whether  a  citi- 
zen of  the  United  States  cah  divest  himself  absolutely  of 
that  character,  otherwise  than  in  such  manner  as  may  be  pre- 
scribed by  our  own  laws  ;  and  whether  his  expatriation  would 
be  sufficient  to  rescue  him  from  punishmentfora  crime  conn 
tnitted  against  the  United  Stated.''  Murray  v*  the  Charm- 
ing Betsey,  2  Cranch,  64* 

Such  are  the  sentiments  of  Mr.  Duponceau,  whom  all  will 
admit,  I  take  it,  possesses  the  greatest  knowledge  of  general 
law  of  any,  in  the  U.  States^  and  may  be  said  to  be  the  greatest 
universal  jurist.  From  the  preceding  notes  we  have  seen 
what  his  idea  is  as  to  the  law  of  France,  on  the  subject  of 
the  ne  exutre  patrtam^  which  is  a  phrase  unknown  to  all  law 
heretofore,  and  has  been  foisted  into  language,  as  he  ob« 
serves,  in  the  place  of  the  ne  exuere  ligeantiam^  and  transfer- 
red by  the  British  from  the  feudalist  to  every  other  subject* 
But  it  is  not  the  law  of  France.  That  must  appear  from 
the  Napolean  code,  art.  17th, 

"  The  quality  of  a  French  subject  shall  be  lost, 

1.  By  naturalization  acquired  in  a  foreign  country. 

2.  By  the  acceptance,  not  authorised  by  the  emperor,  of 
public  functions  conferred  by  a  foreign  government* 

3.  Finally,  by  every  settlement  made  in  a  foreign  coun^ 
try  without  the  intention  of  returning.'* 

This  is  the  point  upon  which  it  ought  to  be  put,  the  ani<* 
mus  residendi^  If  Clark  had  alleged  this,  or  if  it  could 
have  been  made  out  against  him,  he  might  have  been  hung 
as  a  spy.  But  it  not  appearing  that  he  had  gone  to  Canada 
fvith  a  view  of  not  returning,  he  might  be  considered  a  citi- 
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zen  of  the  United  States,  and  proceeded  against  by' the  civil 
ftuthoritj  as  guilty  of  treason. 

Upon  the  whole  it  is  not  consistent  at  the  present  day  with 
the  practice  of  nations,  or  with  even  that  of  Great  Britain, 
to  bring  up  this  isolated,  or,  I  might  rather  say,  insulated 
doctrine  of  feudal  origin,  and  force  it  upon  the  world.  In 
the  modem  state  of  national  society,  it  cannot  be  endured, 
or  carried  into  effect ;  it  is  an  outrage  upon  the  law  of  na* 
ture  itself,  the  improvement  of  the  species,  and  the  happi- 
ness of  man.  It  is  the  offspring  of  a  Barbaric  code,  which 
had  its  foundation  in  the  military  establishments  of  feudal 
invaders,  and  may  be  said  to  be  functus  officio,  and  to  have 
gone  to  rest.  We  know  that  cannibals  existed  in  Great- 
Britain  as  well  as  in  the  islands  of  the  South  sea ;  and  had 
* 

it  been  the  law  still  to  cut  breasts  from  women,  and  eat  hu- 
man flesh,  would  that  bind  us  from  protecting  individuals 
from  amongst  that  people,  who  had  made  their  escape  and 
taken  refuge  on  our  shores  ?  In  a  case  short  of  life,  and 
liberty  only,  I  refer  once  more  to  the  case  of  Somerset  v. 
Stuart ;  the  negro  slave  rescued  from  the  claim  of  his  j 
master,  and  set  free.  Because  the  law  could  know  of  no 
claim  over  a  human  being,  but  would  consider  him  as  en- 
titled to  himself^  and  upon  that  principle  would  defend  him  J 
as  sui  juris,  the  moment  he  had  set  his  foot  upon  the  island.  J 


These  are  the  principal  distinctions  between  aliens,  denizens,  ■ 
arid  natives :    distinctiQns  which  it   hath  ^been  frequently  endea- 
voured,  since  the  commencement  of  this  century  to  lay  almost  to- 
tally aside,  by  one  general  naturalization  act^  for  all  foreign  pro- 
tcstants.     1  Bl.  Com.  374. 

THE  British  government  would  seem  to  have  no  scruple 
about  the  right  of  impatriatton.  They  take  from  whence 
they  can  get,  without  any  restraint  but  considerations  of  po- 
licy, so  far  as  respects  themselves*  And  will  they  not  pro- 
tect by  land,  or  water ^  those  whom  they  receive  ?  ^ 


Digitized 


by  Google 


Law  Miscellanies.  419 

I  quote  a  sentence  from  a  very  able  publication  of  that 
coMntry^  CobheU^^  Weekly  Register,  Aug.  4,  181 3.  While 
"in  this  country  that  editor  of  a  paper  here  was  no  squeamish 
advocate  of  British  claims ;  and  no  slight  abuser  of  Ameri* 
can  character  in  general,  and  American  characters.  I  had 
been  sometimes  disposed  to  apply  to  that  writer,  in  my  own 
mind,  the  language  of  king  Henry  V.  in  the  case  of  Grey 
and  Scroop. 

'    <<  If  that  same  demon  that  hath  gulled  thee  thus, 
Should,  with  his  lion  gait  walk  the  whole  worlds 
He  might  return  to  vasty  Tartar  back, 
And  tell  the  legions— I  can  never  win 
A  soul  so  easy  as  that  English  man*s."    ; 

But,  as  Don  Quevedo,  in  his  Vision  of  Hell,  introduces 
the  Devil  preaching ;  (and  it  could  not  be  denied,  but  that, 
though  not  a  doctor  of  the  Sorbonne,  his  doctrine,  in  that  in* 
stance,  was  orthodox,)  and  was  justifying  himself  against 
the  charge  of  those  that  had  come  to  that  place,  alleging 
that  he  had  tempted  them,  whereas  it  waa  in  a  great  degree 
their  own  evil  passions  that  had  impelled  them  ;  so  I  quote 
Cobbett,  though  not  admitting  him  to  be  an  authority  in  all 
cases ;  nor  is  what  he  says  of  much  consequence,  but  as  it  is 
ad  hominem,  of  the  English  practice  in  tmpatriatton* 

**  It  should  be  considered,"  says  he,  "  that  our  own  laws 
make  exceptions  as  to  allegiance*  An  American  may  be- 
come a  British  subject  by  marrying  an  English  woman. 
From  the  time  he  marries,  the  law  gives  him  the  claim  to  all 
the  rights  enjoyed  by  Englishmen ;  and  the  same  law  im- 
poses upon  him  all  the  duties  of  an  Englishman^,.  This  law, 
of  which  no  gentleman  can  be  ignorant,  has  been,  not  long 
ago,  acted  upon  by  our  government,  as  I  understand,  in  this 
Way.  An  American  was  impressed  in  our  fleet.-— He  waa 
claimed  by  the  agent  of  the  American  government,  as  an 
American ;  and  his  discharge  demanded  accordingly.  The 
answer  was,  that  he  was  a  British  subject  having  married  an 
English  woman ;  and  the  denpiand  of  his  discharge  was  re% 
fused  accordingly." 
I*  ♦ 
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This  venerable  body  of  men,  being;  sejiarate  and  set  apart  frOQi 
the  rest  of  the  people,  in  order  to  attend  more  closely  to  the  ser- 
vice of  Almighty  God,  have  thereupon  large  privileges  allowed 
them  by  our  municipal  laws.     1  BL  Com.  376. 

MINISTERS  of  religion  of  every  deiiomination^  are  ex- 
empted from  militia  duty  by  an  act  of  assembly  for  the  re- 
gulation of  the  militia,  of  the  9th  April,  1807.     And,  by  a 
'  decision  of  the  supreme  court  of  this  state,  July  12,  1813, 
nobis  dissentientibus,  ^^  a  clergyman  who  oiEciates  as  such 
is  not  bound  to  serve  as  a  guardian  of  thepoor^  notwithstand- 
ing he  so  far  attends  to  secular  business^  as  to  keep  a  store     ' 
for  the  sale  of  merchandize^^'*    The  majority  of  the  court 
thought  themselves  warranted  in  considering  it  a  part  of  the     j 
common  law  introduced  from   England ;  or  a  usage  here,     i 
amounting  to  common  law  by  the  tacit  consent  of  the  people,    A 
to  exempt  the  clergy  from  all  secular  duties.     The  decision 
being  so,  I  am  content.     But  will  it  not  be  difficult  to   say 
who  are  ministers^  so  as  to  be  exempted  f    Herman  Husbands 
preached  to  his  wife  ;  and  affected  like  s^int  Paul,  at  Rome,     , 
^^  in  his  own  house,  to  receive  all  that  came  in  unto  him."  m 
Boden  Teugh's  Church  consisted  of  four  persons ;  himself 
and  wife ;    and  his  son  and  wife.     His  grace  was ; 
"  God  bless  me  and  my  wife  ; 

My  son  John  and  his  wife  ; 
We  four,  and  no  more ; 

and  let  all  the  rest  shift  for  themselves." 

There  wanted  but  a  denomination  to  exempt  these  ;  and 
they  might  have  taken  that  of  Husbandists ;  or  Teughites.        « 

Now,  that  by  this  decision  of  the  supreme  court,  it  has 
come  to  be  a  rule  of  law,  to  exempt  from  all  secular  duties, 
having  no  church  establishment  in  this  state,  some  criterion 
must  be  fixed  upon  to  distinguish.  I  should  take  it,  that  it 
might  ht*the  living  by  the  altar;  or  making  the  ministering 
in  holy  ordinances,  the  chief  employment  of  their  time* 

The  court  by  this  decision,  would  seem  to  have  gone  the 
whole  length  of  the  law  of  England.  May  it  not  then  follow, 
that  if  the  clergy  are  thus  privileged,  even  from  being  a 
gl/iardtcn  of  the  poor^  which  is  a  duty  connected  with  a  cha^ 
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-liable  institution,  the  legislature  may  think  it  reasonable, 
hat  they  be  excluded  from  eligibility,  or  appointment  to 
>ffice  of  a  profitable  nature,  which  is  the  case  in  England. 
Perhaps  the  preachers  of  all  denominations  would  rather 
jay,  in  the  language  of  the  merchants  to  the  king  of  France, 
Laissez  nous  faire ;  let  us  alone  ;  the  judges  have  not  served 
lis,  by  distinguishing  farther  than  the  act  of  assembly  has  done* 


«*  There  arc  two  kinds  of  divorce,  the  one  total,  the  otlier  par- 
*  tial ;  the  one  a  vinculo  matrimonii^  the  other  merely  a  menaa  et 
<  thoro.^*     1  BL  Com.  440. 

IN  England,  on  a  cause  arising  ex  post  facto  ^  as  intolera* 
ble  cruelty,  adultery,  a  perpetual  disease,  the  ecclesiastical 
court  administers  the  remedy  of  a  divorce  a  mensa  et  tlioro ; 
but  if  the  cause  existed  previous  to  the  marriage,  as  consan- 
guinity, corporeal  imbecility,  or  the  like,  a  separation  a  vin* 
culo  matrimonii  may  be  decreed  :  2  BL  Com*  94. 

In  cases  even  of  adultery^  the  party  complaining  is  driven 
to  parliament  for  r,edress«  Coop.  Just*  534. 

In  Pennsylvania,  power  was  given  to  the  governor,  by  an 
act  of  ir05,  to  grant  divorce  from  bed  and  board,  to  the 
party  complaining  of  adultery.  But  this  power  has  been 
superseded  by  an  act  of  the  19th  Sept.  13^85,  which  enables 
the  supreme  court  to  proceed,  on  complaint  of  a  party,  and . 
grant  a  divorce  not  only  from  bed  and  board,  but  also  from 
the  bonds  of  matrimony  itself  where  "  either  party  at  the 
time  of  the  contract  was  and  still  is  naturally  impotent  or  in- 
capable of  procreation,  or  that  he  or  she  hath,  knowingly  en- 
tered into  a  second  marriage,  in  violation  of  the  previous 
vow  he  or  she  made  to  the  former  wife  or  husbahd,  whose 
marriage  is  still  subsisting,  or  that  either  party  hath  com- 
mitted adultery,  or  wilful  and  malicious  desertion  and  ab- 
sence, without  a  reasonable  cause,  for  and  during  the  space 
an4  term  of  four  years." 

By  sec.  10,  it  is  provided,  that  the  supreme  court  may 
grant  the  wife  a  separation  from  bed  and  boardy  in  case  the 
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husband  shall  maliciously  either  abandon^  or  turn  hia  wifo 
out  of  doors,  or  by  cruel  or  barbarous  treatment  endaoger 
her  life,  or  offer  such  indignities  to  her  person,  as  to  render 
her  condition  intolerable,  or  life  burthensomc,  and  thereby 
force  her  to  withdraw  from  his  house  and  family. 

By  a  supplement,  passed,  ad  Ap.  1804,  the  same  powers 
are  given  also  to  the  judges  of  the  courts  of  common  pleas« 

In  cases  that  are  out  of  these  provisions,  application  must 
be  made  to  the  legislature. 


The  conslit ution  of  feuds,  had  its  original  from  the  military  po-     ^ 
licy  of  the  northern,  or  Celtic  nations  ^ 

It  was  brought  by  them  from  their  own  countries,  and  continu- 
ed in  their  respective  colonies,  a»  the  moat  likely  means  to  secure 
their  nevj  acquisitiona.     2  Bl,  Com.  44. 

THAT  it  was  brought  fTovciHitir  ovmcotaitries^l  incline 
to  doubt.  The  contrary  would  seem  to  appear  from  Caesar;  ^ 
Com.  de  bel.  Gal.  1.  6.  c.  12.  And  this  is  the  earliest  his- 
torical  document  we  have  vpon  the  subject.  Plerique  quum 
aut  xre  alieno,  aut  magntttidine  tributorum^  aut  injuria  poten- 
tiorum  premuntur,  sese  in  servitutem  dicunt  nobilibus.* 
From  this  we  find  that  taxes  were  paid ;  and  thence  it  may  , 
bje  inferred  that  the  tenure  of  lands  was  allodial,  not  military* 

Druides  a  bello  abesse  consueverunt,  neque  tributa  una 
cum  reliquis  pendunt.  Militia  vacatioBem  omniumque  re- 
rum  habent  immunitatem.f  From  hence  it  would  seem 
that  their  establishment  was  the  same  with  us  in  their  repub- 
lics ;  taxes,  and  militia  duty. 

Noticing  the  customs  of  the  Germans,  1.  6*  c.  21.  he  says 
neque  quisquam  agri  modum  certvm^  aut  fines  proprios  ha- 

*  The  greater  part  when  pressed  with  debt,  or  the  weight  of 
taxes  put  themselves  in  servitude  to  the  nobles.  * 

t  It  is  customary  for  the  Druids  to  be  absent  from  war,  nor  do    , 
they  pay  taxes  with  the  rest.     They  have  ^n  immunity  from  mi- 
liuaduty,  and  from  all  thinj^s. 
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e^  Sed  magiatrqtus  ac  principes,  in  annos  singulcs,  genti« 
us  cognationibusque  hominum  qui  una  coierunt,  quantum 
is,  et  quo  loco  visum  est,  attribuunt  agri,  atque  anno  post 
lio  transire  cogunt.*  Thus  we  see  not  only  that  the  assign- 
cient  of  grounds  was  of  the  civil  authority,  but  that  it  was 
.one  by  the  magistrates,  and  principal  men ;  the  word  prin- 
ipcs  not  duces^  is  used.  At  the  same  time,  there  was  no 
permanent   beneficium  or  military  feud. 

But  Tacitus,  in  that  invalulable  monument  which  he  has 
eft  us  on  the  manners  of  the  Germans,  gives  us  a  much 
Qore  minute  account  of  the  state  of  society,  and  customs 
amongst  these  people.  Arva  per  annos  mutant,  says  he.f 
Tacit,  de  mor.  c.  26, 

They  could  not  therefore  be  considered  as  having  each 
I  particular  portion  of  soil  to  which  they  were  attached ;  and 
Eor  which  they  owed  service,  homage,  and  allegiance.  The 
distribution  of  soil,  and  establishment  of  military  services 
was  the  result  of  the  new  situation  in  which  these  were  pla* 
ced.  This  new  division  of  property,  says  Doctor  Robertson, 
together  with  the  maxims  and  manners  to  which  it  gave  rise, 
gradually  introduced  a  species  of  government  formerly  un*- 
knotvn.  This  singular  institution  is  now  distinguished  by 
the  name  of  the  feudal  system  :  1  Rob.  Cha.  V.  10% 

I  yield  therefore ,  to  the  opinion  of  those  who  maintain 
that  we  have  no  trace  of  this  system  in  the  Saxon  govern- 
ments. It  was  introduced  into  England  by  the  conquest  of 
the  Normans,  and  still  remains,  so  far  as  it  exists  in  Eng- 
land, a  monument  of  that  conquest. 

*'  The  last  and  most  important  alteration,"  says  Black- 
stone,  speaking  of  the  effect  of  this  conquest,  "  both  in  our 
civil  and  military  polity,  was  the  erigrafting  on  all  landed 
kstateSj  a  few  only  excepted,  the   fiction  of  fudal  tenure ; 

*  Nor  has  any  one  a  certain  measure  of  land,  or  their  own  boun- 
daries :  but  the  magistratfs  and  cliicfs  evtry  year  assign  to  the 
tribes,  and  kindred  tribes  that  come  together,  as  much  as  seems 
good  to  them,  and  in  what  place  ;  and  year  after  year  they  oblige 
them  to  remove. 

t  They  chan^^e  grounds  every  yeai*. 
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which  drew  after  it  a  numerous  and  oppressive  train  of  ser^ 
vile  fruits,  and  appendages ;  the  genuine  consequences  of 
the  maxim  then  adopted^  that  all  the  lands  in  England  were 
derived  from,  and  holden  mediately  or  immediately  of  the 
crown,"  4  Bl.  Com.  418.  and  438*  He  adds,  "  these  slavisix 
tenures,  the  badge  of  foreign  dominion."  A  legitimate  prin- 
ciple of  these  tenures,  was  the  doctrine  of  unalienable  and 
perpetual  allegiance*  It  was  not  necessary  that  the  emigrant  to 
these  shores  should  carry  that  principle  with  them  as  applica* 
ble  to  their  situation,  having  left,  as  will  be  admitted,  this 
badge  of  servitude,  the  feudal  system  behind  them.  Those 
who  give  such  a  principle  countenance,  will  deny  that  it  is 
peculiar  to  this  law,  and  will  endeavour  to  ^ve  it  a  founda- 
tion, as  Blackstone  would  wish  to  do^  on  the  general 
grounds  of  universal  law.  But  for  this  see  the  excellent  note 
of  judge  Tucker,  in  loco. 

How  far  this  system  has  been  broken  down  in  England, 
and  how  far,  what  I  consider  to  be  a  root  of  it,  remains,  this 
doctrine  of  inextricable  allegicmce^  the  student  will  investi- 
gate. I  may  say  something  more  of  it  in  anoAer  place. 
But  God  forbid  that  I  should  consider  it  as  introduced  here. 
This  vestige  of  the  iron  age,  and  vassalage  of  the  iron 
crorvn,  our  republican  institutions  have  put,  and  will  put 
down. 

-——Si  qua  manent  sceleris  vestigia  nostri 
Irrita,  perpetua  solvent  formidine  terras. 


"The  last  consequence  of  tenure  in  chivali7  was  escheats 
"  which  is  the  determination  of  the  tenure,  Sec.  by  either  natura)  ' 
*<  or  civil  means."     2  BL  Com.  72. 

EXTINCTION  of  inheriuble  blood  by  civil  means  does 
not  take  place  in  Pennsylvania.  ^^  No  attainder  shall  work 
corruption  of  blood,  nor  except  during  the  life  of  the  offen* 
der,  forfeiture  of  estate  to  the  commonwealth.*'  State  Const. 
Art'.  9,  Sec.  19. 
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In  default  of  hfeirs,  land  escheats  to  the  commonwealth. 
In  England  the  King^  in^ho  is  esteemed  in  the  eye  of  the  law, 
the  original  proprietor  of  all  the  lands  in  the  kingdom,  de- 
rives a  part  of  his  ordinary  revenue  from  this  source.  1 
BL  Com.  303.  By  our  act  of  assembly  of  29  Sept.  178/, 
entided  ^^  An  act  to  declare  and  regulate  Escheat,"  it  is  pro- 
vided. Sec.  1,  that,  *^  if  any  person  who  at  the  time  df  his  or 
her  death,  was  seized  or  possessed  of  any  real  or  personal 
estate  within  this  commonwealth,  die  intestate^  without  heirs 
or  any  known  kindred,  such  estate  shall  escheat  to  the  com-  . 
non  wealth  subject  to  all  legal  demands' on  the  same.^^ 

The  act  goes  on,  and  provides  that  "  no  escheat  of  real 
estate  for  want  of  heirs,  shall  be  where  brothers  or  sis- 
ters of  the  half  blood,  or  father  or  mother,  or  grandfather  or 
grandmother  of  the  deceased,  survive,  to  take  the  same." 

The  student  will  at  once  see  that  this  provision  of  the 
act  changes  the  law  as  it  is  in  England,  where  land  will  ra- 
ther escheat  than  ascend  to  parents,  or  go  to  the  half  blood, 
or  to  blood  not  of  the  first  purchaser.  The  law  of  escheat 
is  regulated  by  the  law  of  distribution.  Escheat,  therefore, 
does  not  go  to  the  commonwealth,  in  prejudice  of  aliens, 
who  are  enabled  by  act  of  assembly  of  23  Feb.  1791,  to  ac- 
quire, to  take,  hold  and  dispose  of  real  estates,  by  devise,  or 
descent,  and  dispose  of  personal  estates  to  which  they  may  be 
entitled  by  testament,  donation  or  otherwise.  2  Smith's  laws, 
425. 

To  complete  the  title  by  escheat,  the  English  law  re- 
quires the  lord  to  enter^  or  sue  out  a  writ  of  escheat* 

By  the  act  of  Pennsylvania,  1791,  2d  Smith,  42  ^  provi- 
sion is  mad^  to  complete  title  by  escheat  to  the  common- 
wealth. Sec.  8.  Escheator  general  to  be  appointed,  with  de- 
puties. On  information  of  any  person  dying  %vithout  any 
known  heirs,  the  escheator  general,  or  deputy  issues  his  pre- 
cept to  the  sheriff  or  coroner,  who  issues  his  summons  for  an 
inquisition  to  be  holden  to  ascertain  the  escheat,  which  in- 
qaisition  shall  be  transmitted  to  the  prothonotary  of  the  su- 
preme court,  &c.  Sec.  &c. 

3  H 
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Hltlicr  might  have  been  referred  the   advantages  which  used   f 
lo  arise  to  the  king  from  the  profits  of  his  militai^  tenttces, 
to  which  most  lands  in  the  kingdom  were  subject,  until  the  sta- 
tute 12  Car.  2.  c.  24,  which,  in  a  great  measure  abolished  them  alL    i 
"2  Bl.  Com.  286. 

BUT,  a  doctrine  %vhich  I  assert  to  be  a  relict^  to  pun  upon 
a  word,  of  this  truly  feudal  system,  and  a  principle  of  the  1 
military  tenures,  is,  that  a  subject  cannot  throw  oiT  his  alle- 
giance when  he  quits  the  feud.  This  the  government  of  Eng- 
land,* if  not  the  jurists,  assert  not  to  be  the  offspring  of  that 
'  system,  but  to  stand  upon  a  broader  base,  that  of  the  common 
iaw^  antecedent  to  the  introduction  of  feuds*  IThey  even 
attempt  to  prove  it  upon  the  basis  of  universal  law.  They 
are  willing  to  admit,  with  all  their  culogium  on  the  rights  of 
Englishmen,  that  an  individual  can  no  more  escape  from  that 
kingdom,  than  a  dog  with  a  collar  about  his  neck,  but  is  Ha- 
ble  to  be  restrained :  or  than  if  he  were  a  slave  that  had  escap- 
ed ex  ergastido^  or  work-house  among  the  Romans*  As  be- 
twecn  the  government,  and  the  individual,  it  is  one  thing ;  but 
when  the  protection  of  a  foreign  government  attaches,  it  is 
another*  As  for  the  individual,  it  will  be  in  vain  for  him  to 
talkofthe72«fwra/ri^^^  and  liberty  of  an  Englishman^  when 
the  crocodile  has  him  in  his  jaws.  But  as  to  the  foreign  go- 
vernment which  has  received  him,  the  only  question  will  be  ^ 
the  right  to  protect  him,  and  the  power.  As  to  the  right  to 
protect  him,  I  may  consider  it  something  farther,  in  the 
course  of  this  publication*  As  to  the  power ^  I  leave  it  to 
our  administration ;  and  can  only  say,  that  being  myself  per-  ! 
suaded  of  the  rights  I  would  give  it  up  only  %vith  my  last  | 
breiith* 

*  — —Nisi  cum  vita  simul  amittet*  J 

It  is  a  principle,  of  the  application  of  which  the  British  J 

are  not  aware,  when  they  insist  upon  it*  ] 

Nescis  quam  legem  in  te  sanciris  iniquam. 


*  There  would  seem  to  be  a  chain  still  fastened  to  the  foot  of 
ll.at  people. 
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V 

Does  It  not  operate  as  in  the  nature  of  an  estoppel  io  them, 
that  they  Uiemselves  impatriate  ? 

Will  they  venture  in  the  face  of  this,  or  without  having 
such  a  face,  to  carry  that  claim  into  effect,  so  far  as  respects 
the  protection  of  foreign  nations.  They  did  not  think  it  pru- 
dent in  the  revolutionary  war,  in  the  case  of  general  Lee, 
nor  in  the  case  of  Napper  Tandy,  nor  will  they  think  it  pru- 
dent in  any  case  in  the  present  war.  They  have  the  exam'* 
pie  of  Napoleon  before  them,  as  to  this  claim  of  perpetual 
subjection ;  but  the  example  of  the  iron,  or  any  other  crown, 
will  not  paralize  the  American  spirit,  in  contending  for  the 
freedom  of  mankind,  in  opposition  to  this  imprisonment  of 
any  one  in  an  enchanted  island J^ 


'     « As  to  the  power  of  charging  lands  with   the   debts  of  tJie 
owner."     2  BL  Com.  289. 

BLACKSTONE  here  speaks  of  the  lien  of  a  judgment 
^s  in  the  nature  of  a  parwn.  The  judgment  binds,  and  gives 
a  pledge^  subject  to  discharge  by  the  payment  of  the  debt ; 
and  such  judgment  binds  without  limitation  of  time.  But  by 
aoactof  assembly  of  4th  April,  1798,  it  is  enacted,  **that  no 
judgment  now  on  record  in  any  court  within  this  common- 
wealth,, shall  continue  a  lien  on  the  real  estate  of  the  person, 
against  whom  the  same  has  been  entered,  during  a  longer 
term  than  five  years,  from  and  after  the  passing  of  this  act, 
unless  the  person  who  has  obtained  such  judgment,  or  his 
legal  representatives,  or  other  persons  interested,  shall,  with- 
in the  said  term  of  five  years,  sue  out  of  the  court,  wherein 
the  same  has  been  entered,  a  writ  of  scire  facias^  to  revive 
the  same«'' 

Sec.  2,  provides  "  that  no  judgment^  hereafter  entered 

*  See  Mr.  Duponceau's  note,  page  1 75,  to  his  translation  of 
Binkershoeck's  Quest,  jur.  pub. 

« It  is  lawful  to  emigrate  from  France,  arid  it  is  so  tvherever 
tkc  countrjj  is  not  a  prison,"^ 
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8sc.  shall  continue  alien,  &c.  during  a  longer  term  than' five 
years,.  &c.  unless  the  person,  &c.  shall,  within  the  said 
term  of  five  years,  sue  out  a  writ  of  scire  facias,  to  revive 
the  same." 

Sec.  3.  provides  for  the  proceedings  to  revive  a  judg- 
ment, viz.  "that  all  such  writs  shall  be  served  on  the  tcrr- 
tenants,  &c.  and  also  on  the  defendant,  &c.  and  where  the 
land*is  not  in  the  immediate  occupation  of  any  person,  and 
defendant,  &c.  not  to  be  found,  proclamation  shall  be  made 
in  open  court,  at  two  succeeding  terms,  &c.  and  the  court, 
unless  sufficient  cause  to  prevent  the  same  is  shewn  at  or  be- 
fore the  second  term  subsequent  to  the  issuing  of  such  writ, 
shall  direct  and  order  the  revival  of  any  such  judgment,  du» 
ring  another  period  of  five  years,  and  so  from  period  to  pe- 
riod." 

Sec.  4.  disables  from  commencing  or  maintaining  suit  on 
bonds  given  as  sureties  for  public  officers,  after  the  expira- 
tion of  seven  years  from  the  time  at  which  the  cause  of  action 
shall  have  accrued. 

The  question  has  arisen  under  this  act  whether  the  pur- 
chaser of  land  which  had  been  subject  to  the  lien  of  ajudg^ 
ment,  and  who  had  not  notite  of  the  judgment,  was  in  aay 
better  situation  than  the  plaintiff,  in  the  judgment.  By  the 
opinion  of  the  supreme  sourt  of  this  state  in  the  case  of  the 
bank  of  North  America,  v.  Fitzimmons,  it  was  decided, 
that  notice  or  not  notice  had  nothing  to  do  with  the  act.  3 
Bin.  343. 

Mr.  Smith  in  his  note  to  this  act,  3d.  332,  takes  no  notice 
•of  this  decision;  whence,  it  is  presumable  that  it  was  made 
prior  to  the  decision  in  3  Bin.  He  gives  at  full  length  the 
opinion  of  judge  Washington  of  the  circuit  court  of  the  Uni- 
ted States,  which  was  impliedly  considered  by  the  state  judges 
(Tilghman  and  Brackenridge)  to  be  erroneous,  as  having 
gone  upon  the  mistake  of  an  assimulation  to  the  statute  of 
enrolments,  registry  act,  &c.  in  England.  Judge  Ycates  be- 
ing a  stock-holder  in  the  bank,  did  not  give  an  opinion. 
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The  next  species  of  subordinate  ipaglsti-ates,  whom  I  am  to  , 
•  onsider)  are  Justices  of  the  Peace,     I  Bl.  Com.  ^'i9. 

THERE  is  no  civil  jurisdiction  given  to  the  justice  of 
the  peace  by  the  law  of  England ;  but  his  authority  is,  as  the 
titk  imports,  merely  in  matters  of  the  peace*  But  from  an 
early  period  in  Pennsylvania,  jurisdiction  of  civil  controvert 
ties  had  been  given  by  successive  acts  of  assembly ;  and 
trom  time  to  time,  enlarging  the  sphere  of  jurisdiction,  as  to 
the  nature  of  the  complaint  made  ;  or,  as  to  the  sum  demand* 
ed,  whetjier  on  a  contract,  or  in  the  case  of  trespass.  The 
constitution  of  the  state  recognizes  this,  by  Art.  V.  viz.  the 
judicial  power  of  this  commonwealth  shall  be  vested,  &( .,  ' 
&c.  &c.  injustices  of  peace.  This  would  seem  to  exclude, 
vi  termini,  the  vesting  single  justices  with  any  other  juris- 
diction than  that  of  the  peace.  But  the  constitution  must  be 
supposed  to  use  the  term  according  to  the  well  known,  po- 
pular acceptation  of  it,  as  comprehending  matters  of  a  civil 
jurisdiction,  as  well  as  of  the  peace.  The  jurisdiction  of  the 
justices  of  the  peace,  therefore,  extends  beyond  mere  mat- 
*tfers  of  the  peace,  and  comprehends  civil  matters,  in  like 
nanifer  with  the  county  court,  in  England,  "which  is  held 
every  month,  or  oftener,  by  the  sheriff,  intended  to  try  little 
causes  not  exceeding"  the  value  of  40  shillings.''^  So  that  the 
civil  jurisdiction  of  justices  is  derived,  entirely  from  positive 
law;  and  was  originally  confined,  as  the  county  court  in 
England,  to  debts  or  demands  under  40  shilling's.  Chief  Jus- 
tice Hale,  in  his  considerations  touching  the  amendment,  or 
alterations  of  laws,  Chap.  7,  (Hargrave's  Law  Tracts,  249,) 
gives  the  reasons  of  such  jurisdiction  in  small  matters  to  the 
county  court,  and  suggests  an  increase  of  jurisdiction.  The 
heading  of  the  chapter  is,  "The  present  inconveniences  re- 
lating to  courts  of  justice ;  and  first  touching  the  county 
court."     He  then  proceeds ; 

"  By  the  true  and  wise  constitution  of  tliis  kingdom,  suites, 
where  tlie  debt  or  damage  amount  not  to  40s.  were  not  to  be  de- 
termined in  the  courts  of  Westminster,  unless  a  title  of  land  came 
In  «}uestion  ;  but  they  were  to  be  dcternuned  in  the  county  couri, 
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hundred   court,   or  court  baron.     And  this  was  the  ancieik  law.  j 

•  Vid.  Stat.  Glocest.  6.  E,  1.     At  that  time  40s.  was  a  consideia- 
ble  sum,  I.  in  respect  of  the  hitriiisccal  value  of  the  coin,  forthcij!^, 
20d.  made  an  ounce  of  silver,  and  at  this  day  it  is  5s.  viz.  six^ 
pence,  and  upon  that  single  account  forty  shillings  then,  arisctfi 
now  to  six  pounds.     But  2.  that  was  not  all ;  for,  as  I  may  say,  mo-  ^ 
ney  was  at  that  time  dearer  than  it  is  now,  because  there  was  not 
so  much.     And  hence  it  is,  that  the  prices  of  all  things  at  tliis  dafi 
are  much  dearer  now  than  they  wci^  then ;  because  money  is  J 
much  more  plenty  notv  than  it  was  then,  as  it  will  appear  to  any 
that  looks  into  the  proclamations  of  prices  and  commodities,  both 
in  the  beginnings  of  iters  and  parliaments  in  the  times  of  E.  1 .  and 
E.  2.     Vid.  Rot.  Pari.  8.  E.  2.  n.  29.  in  Bcheduioy  a  proclaina- 
tion  for  the  price  of  victuals,  viz.  a  fat  ox  fatted  with  corn,  24«.— 

a  fat  cow,  1 2Af. — ^a  fat  hog,  40c/.— a  fat  mutton  unshorn,  20</.— « 
fat  mutton  shoni,  14rf.— afathen,.lrf. — 2 4  eggs,  Id.  which  eviden- 
ces a  great  advance  of  the  price  of  things  at  tliis  day,  besides  the 
advance  of  the  extrinsccal  denomination  of  money. 

"  By  this,  that  hath  been  said,  it  is  apparent,  1 .  That  it  was 
the  wise  constitution  of  the  common  law,  to  keep  small  suites 
from  the  great  courts  at  Westminster.  2.  That  if  an  equal  pro-  ' 
portion  in  the  denomination  of  small  suites  were  held,'  that  if  40s. 
were  the  lowest  measure  of  the  suites  to  be  commenced  in  these 
great  courts,  at  least  ten  pounds  would  be  the  lowest  measure  tt 
this  day. 

«  And  yet  it  is  i  cry  apparent  to  any  man  that  converseth  with 

.  business,  that,  divide  the  suites  that  come  down  to  the  assizes  to  be 

tryed  at  the  great  courts,  near  one  half  thereof  are  under  40«,  at 

least  in  some  counties,  besides  those  many,  that  arc  ended  upon 

*  process  serving  and  before  they  come  to  tryall.  . 

''  And  yet  there  is  not  one  of  those  suites  brought  to  tiyall,  but 
Ht  this  day  stands  each  of  the  parties  in  at  least  10/.  but  if  it  pass 
for  cither,  there  is  an  allowance  that  recovers  four  times  as  much 
cost,  as  the  principal  amounts  to,  viz.  at  least  eight  pounds. 

"  And  by  this  means,  1st.  Suites  are  multiplied.  2.  Expeo- 
ccs  and  charges  are  multiplied.  3.  Attomiesand  solicitors  multi- 
plied. 

•  «  There  have  been  several  attempts  in  parliament  to  remedy 
this,  viz.  the  statute  of  43.  Eliz.  cap.  6.  21.  Jac.  cap.   16.    But 
they  have  proved  ineffectual,  partly  by  the  mutual  connivance  of    , 
attorneys  and  practicers,  to  declmc  the  benefit  of  these  statutes, 
because  it  would  abridge  their  eniployment  and  profit  j  partly  by 
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\  tiie  inAuence  of  officers  upontl^  {xracticers  in  the  several  courts, 
^Icstby  that  means  their  offices  should  decay;  but  principally,  be- 
cause, as  the  present  constitution  of  the  county  courts  and  hun- 
dred courts  stands,  it  were  a  kind  of  extremity  to  put  these  sta- 
tutes %lly  into  execution ;  for  it  were  to  drive  men  from  the  courts 
k  of  Westminster,  for  small  matters  where  they  may  have  justice, 
unto  inferior  jurisdictions,  where  as  they  are  at  present  constituted, 
they  are  like  to  have  little  or  none. 
L      ^  The  first  business,  therefore,  would  be  to  rectify  inferior  ju* 
r  risdictions  i  and  then  we  may  with  probable  safety  and  advantage, 
abridge  the  courts  of  Westminster  from  these  trivial  and  inconsi* 
derable  suites,  where  the  ordinary  costs,  that  are  given  to  the  par- 
I    ty  that  recovers,  exceed  the  value  of  what  he  recovers.    There- 
I    lore  I  propound, 

«*  (I.)  That  the  county  court  may  be  established  in  this  manner 

I    in  all  places.     1.  That  there  be  in  every  county  court,  a  person 

learned  in  the  laws,  a  barrister  of  at  least  seven  y^ars  standing, 

that  may  be  the  steward  of  the  county  court,  by  grant  from  the 

king,  quamdiu  %e  bene  gesserit^  with  a  fee  of         per  ann.  out  of 

the  perquisites  of  the  county.     2.  That  the  steward  do  try  the  cau- 

^     ses  at  issue  in  the  court  by  jury  of  twelve  men,  and  be  th^  judge 

to  give  judgment  tlierein.     3.  That  the  perquisites  of  the  courts 

be  answered  to  the  king.    4.  That  there  be  also  a  sworn  clerk  to 

I     make  and  keep  the  records.     5.  That  there  be  a  select  number  ol' 

I     attorneys,  not  exceeding  the  number  of  six  in  any  one  county,  to 

i     be  deputed,  and  upon  cause  to  be  removed,  by  the  chief  justice  of 

the  common  bench  for  the  time  being ;  and  none  other  to  be  the 

immediate  attorneys  to  the  couit.  < 

I  "  (2.)  That,  although  in  a  proportion  as  hath  been  observed, 

I     10/.  now  is  less  than  40«.  in  the  time  of  Ed.  I .  yet  |  should  not  pro- 

j      pound  so  high  a  measure  for  them,  but  they  should  hold  plea  of 

I     any  debt,  or  debt,  or  damage,  of  the  value  of  5/,  where  the  title  of 

i     freehold,  or  lease  for  years,  comes  not  in  question. 

f  **  (3.)  That  where  the  sum  in  demand  exceeds  not  that  sum, 

I      te'cause  should  not  be  removed  from  thence  by  any  recordarl^ 

etrtiarari^  /lone^  or  habeas  cor/iue,  unless  upon  oath  made,  that  the 

title  of  the  land  will  come  in  question ;  and  if  upon  thut  surmise 

and  oath,  a  plaint  or  suit  be  removed  by  either  party,  and  it  appear 

to  be  untrue  upon  the  pleading  or  triall,  the  party  removing  the 

sait  to  pay  double  costs. 

^  (4.)  That  the  processes  be  only  by  summons,  altaclimenl, 

e 
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and  distress,  and  the  execution  hy  Jieri  facias  or  levari  fadm^  and  i 
not  otherwise. 

^  This  being  thus  settled,  I  should  propound,  that  the  coi;m  at?; 
Westminster  should  not  hold  plea  of  any  suit  for  debt  or  damages  I 
under  5l.  unless  where  the  title  of  lands  is  concerned ;  and  thai  if 
upon  the  trial}  of  any  such  cause,  or  otherwise  it  shall  appear  the  i 
debt  or  damages  amount  not  to  5l.  the  plaintiff  should  recover  bo 
more  costs  than  damages ;  and  if  it  be  found  for  the  defendtDt.  j 
that  then  he  recover  double  costs.  A 

«<  The  greatest  danger  isiaginable  in  Ihia  is,  that  it  may  gire^ 
a  han^  to  the  erecting  of  country  judicatures  to  the  countermin* 
ing  of  the  kingdom.     And  I  must  confess,  were  this  to  be  the  ef- 
fect of  it,  I  think  it  were  the  most  pernicious  thing  imaginable. 

«  But  certainly  this  is  but  a  vab  fear,  unless  we  were  in  such 
giddy  times,  that  could  not  be  contented  with  an  ease  and  conve- 
nicnce  to  the  people,  without  destroying  the  law  and  the  govern- 
ment of  the  lungdom.  For  was  not  that  law  the  same  in  the  time 
of  £.  1.  and  ever  since,  as  to  the  point  of  the  jurisdiction  touching 
matters  under  408.  and  hath  it  any  time  introduced  that  inccoTe- 
nience  ?  That  which  is  propounded,  is  but  to  ease  the  county  court 
of  what  makes  it  unuseful  and  burthenaome  to  the  people,  and  to 
render  it  serviceable  and  convenient,  and  to  disburthen  the  courts 
of  Westminster  of  these  suits,  ^herein  the  costs  to  be  recovered 
exceed  the  value  of  the  thing  in  demand.  Indeed  there  are  some 
few  alteradons  from  the  ancient  constitution. 

^  1.  In  the  judge  ;  for  the  truth  is,  I  think  a  person  acquabted 
with  the  law,  and  sworn  in  the  office,  is  fitter  to  be^  trusted,  than 
a  few  ignorant,  and  it  may  be,  concerned  suitors. 

^  2.  In  the  tnall,  which  I  would  have  by  the  oath  of  twelve 
men ;  and  so  in  some  counties  it  is  used ;  though  in  otliers,  the 
triall  of  tlie  fact  is  by  witnesses,  and  the  opinion  of  the  major 
part  of  the  suitors ;  in  others  by  wager  of  law.  I  hold  the  triall 
by  jury  returned,  the  best  triall. 

^(  3.  In  the  sum,  which  I  have  estimated  to  51.  which  is  not  so 
much^even  in  intrinsecal  value  as  40a,  in  the  time  of  £.  1.  And 
upon  the  same  account,  the  freehold  of  jurors  hath  been  raised. 
First  in  the  time  of  E.  1.  it  was  20«.  then  by  2.  H.  s.  it  was  40*. 
in  some  cases ;  then  by  27.  feliz.  it  was  raised  to  4/.  and  since  to 
20/. 

« If  men  indeed  %vill  be  giddy  and  unsteady,  and  if  we  should    . 
suppose  parliaments  not  to  be  wisely  sensible  of  tbeir  own,  and  the 
l^blic  concern,  men  may  suppose  tliat  5/.  may  in  time  arise  to  be 
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5W.  aid  io  tlie  cjdUrtiB  of  Westminster  be  de^tlHjyfed.  iSfe  that  sup- 
^  poscth  this,  may  suppose  things  yet  more  dreadful.  But,  in  my 
understanding,  if  things  were  reduced  to  this  state  with  the  county 
court,  1.  It  would  be  a  great  case  to  the  people.  2.  It  would  dis- 
burtfaei]  Westminster-hall  of  many  suites,  which  ar6  indeed  a  re- 
proach to  the  hdnour  and  dignity  of  it.  3.  It  would  pi-event  lilul- 
limdes  of  oppressive  suites ;  many  men  suing  for  IHfles,  because, 
if  tliey  recover,  the  costs  will  crush  and  undo  the  defendant,  being 
L  oftendmes  forty  times  more  tlian  the  principail.  4.  It  would  ac- 
comraodate  the  county  court,  to  he  admirably  auxiliary  and  sub* 
servient  to  the  great  courts  at  Westminster.  Writs  of  enquiry 
of  damages,  might  be  tliere  executed  by  the  sheriff,  and  in  the 
presence,  and  with  tlie  assistance  of  the  steward,  and  not  by  a  ju- 
ry packed  by  tlie  under  sheriff  in  a  collier.  Here  outlawries  , 
might  be  proclaimed,  tables  of  them  set  up,  and  tables  of  fines, 
and  infioitc  more  accomodations ;  because  it  would  be  a  place  of 
note  and  resort,  and  things  would  be  managed  with  order,  and  much 
more  notoriety,  than  it  is  possible  they  can  be  now  as  the  county 
court  is  constituted. 

«  That  which  seems  to  be  the  greatest  objection  against  this 
is^tbat  it  will  multiply  suites^  the  jurisdiction  being  cheap  and  at 
bsnd. 

«  I  answer,  that  it  is  regularly  true,  that  this  doth  multiply 
suites,  but  yet  these  allaycs  with  it.  * 

"  1.  If  it  were  admitted,  yet  in  respect  of  the  sum  propounded, 
it  ii  apparently  necessary,  that  some  remedy  should  be  provided 
for  such  sums :  and  it  is  apparently  unreasonable,  that  they  should  • 
be  diiven  to  sue  at  Westminster ;  for  if  the  suit  be  necessary,  he 
shall  lose  by  his  suite,  though  he  recover,  in  respect  of  the  cx- 
■  pence  he  shall  be  put  to. 

«  2.  Possibly  at  this  day,  many  trifling  and  causeless  suites  are 
commenced  at  Westminster,  to  undo  a  defendant,  with  the  costs 
in  case  of  a  recoveiy,  or  to  put  him  to  great  expence ;  which 
would  not  be  if  the  suits  of  this  nature  were  in  the  county  court 
thus  qualified,  where  the  defence  would  be  as  cheap  for  the  de- 
fcndunt,  as  the  suit  is  for  the  plaintiff;  and  the  costs  of  recovery 
^rould  not  probably  exceed  the  damage,  but  be  probably  less,  which 
would  be  no  great  encouragement  to  vexation. 

«  o.  I  suppose,  that,  in  the  progress  of  this  discourse,  some* 
thing  will  be  proposed  evidently  necessary  to  discourage  vexatious 
'nten,  as  vMi  in  this  as  inallotber  Jurisdictions. 
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"  4.  But- if  the  judge  of  the  court  be  such,  as  he  ought  to-be  j 
for  his  learning  and  integrity,  and  tlie  practicers  sober  and  credi- 
ble men,  vexatious  suites  will  not  receive  much  cbuntenancc 

"  I  shall  conclude  this  business  with  this  farther  obsemliin^  j 
that  by  this  means  tlie  students  and  professors  of  the  law,  wlack 
are  now  generally  driven  or  drawn  up  to  LondcHi,  so  that  there  m  , 
scarce  any  left  in  the  country,  will  have  some  encouragement  to 
reside  in  the  country,  and  the  counti'y  not  left  to  tlie  ixianag^ioeiit 
of  attoiuies  and  solicitors."  .  ^ 

Tlie  above  exttact  will  give  a  vicW  of  the  grounds  upofl 
which  that  great  man,  sir  Mathew  Hale,  proposed  extending 
the  jurisdiction  of  the  county  courts,  as  to  the  sum  in  de- 
mand, except  as  to  c^sgs^  where  the  title  to  land  came  inguei- 
tion  ;  and  this  in  consideration  of  the  depredation  of  money. 
There  will  be  seen  also,  his  unwillingness  to  take  away  the 
trial  by  jury.  It  is  this  very  kind  of  county  court  ofcommm 
fleas,  that  we  had  in  Pennsylvania  prior  to  the  refolution, 
consisting  of  justices  of  peace,  and  since  perfected  under 
our  present  constittition  by  giving  a  person  learned  in  Ac 
law  as  president.  But  Chief  Justice  Hale  says  nothing  of 
annexing  a  civil  jurisdiction  to  the  office  of  justice  of  the 
peace,  to  act  zvithout  a  Jury. 

It  was  higMy  questioned  by  governor  M*Kcan,  whether 
the  increasing  the  jurisdiction  of  the  justices  did  not  affect 
the  right  of  the  trial  by  jury  as  heretofore^  and  which  was 
secured  by  the  constitution ;  and  he  even  went  so  far  as  to 
put  a  negative  upon  a  bill,  w  hich  afterwards,  passed  into  a 
law,  by  the  constitutional  two  thirds  of  both  houses  of  the  { 
legislature. 

The  question  was  afterwards  brought  before  the  supreme 
court,  as  to  the  constitutionality  of  the  law,  in  the  case  of 
"Emerick  v.  Harris,  1  Birtney,  416,  to  the  observations  in 
which  case  I  refer  the  student.  I  %vill  acknowledge,  that  I 
have  been  at  all  times,  more  friendly  to  an  increase  of  ihe 
jurisdiction  of  the  justices,  than  to  the  system  of  unmanaga- 
ble,  and  desultory  arbitrations.  I  would  check  them  by 
taking  away  an  appeal  from  him  entering  the  rule  of  refer* 
cnce^  and  compelling  the  adversary  to  take  that  tribunal^  ««"  . 
lesn  in  a  case  alhrvcd  by  'the  coiirtm 
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I  am  friendly  to  a.  reasonable  increase  of  the  civil  ja- 
'Tiidiction  of  the  justices;  and  therefore  I  approve  of  the  pa- 
tronage of  the  general  assembly  to  Mr.  Bache,  by  authori- 
zing the  governor  to  subscribe  for  1500  copies  of  his  Manu- 
al*   I  think  it  money  well  laid  out ;    and  would  /tave  no  ob^ 
jtctwn  to  themfolknmng  up  their  blows  m  that  way^  and  au^ 
thorizing' the  governor^  or  the  speaker  of  etich  house  to  take ^  for 
VIhe  use  of  the  members^  and  the  officers  of  govtniment^  a  copify 
pch^  of  this  publication^  which  will  about  pay  me  for  what  i 
^w  my  amanuensis  for  transcribing;  viz.  175  copies  from 
the  printer,  in  boards^  and  which  is  alt  I  get  for  this  edition 
of  the  wort. 


«  An  estate-tail  may  be  barred^  or  destroyed  by  a  fine,  by  a 
canxnoQ  recovery,"  &c,     2  Bl.  Com.  1 16. 

BY  an  act  of  27  Jan.  1749-50,  it  was  provided  "  that 
fines  and  common  recoveries  heretofore  levied  and  buffered 
within  the  province  of  Pennsylvania,  or  which  shall  hereaf- 
ter, &c.  duly  and  according  to  the  common  and  statute  laws 
of  England,  &c.  shall  be  of  like  force. and  effect,^'  &c. 

An  act  of  16th  Jan.  1799,  reciting  that  the  mode  of 
coareyance  by  common  recoveries  is  attended  xuith  a  heavy 
iypence^  provides  in  Sec.  1.  "  that  any  persons  seized  of  any 

(  estate  tail  in  possession,  reversion  or  remainder,  shall  have 
full  power  %0  convey,  &c.  by  such  manner  and  form  of  con- 
veyance or  assurance,  as  any  person  seized  of  an  estate  in 
fee-simple  may  grant,  bargain,  sell,  &c«  and  all  such  grants 
tec.  shall  be  good  and  available  against  all  persons  whom 
the  grantor,  Sec.  could  debar  by  any  mode  of  common  reco* 
wry,  or  by  any  means  whatever.** 

Sec.  2.  enables  any  person  who  has  sold  an  estate<-tail  to 
a  bona  fide  purchaser,  for  a  valuable  consideration,  to  confirm 
ittdi  Side  by  new  deeds  executed  according  to  the  act,  pro« 

I   ri4ed  that  the  intention  to  bar  shall  .be  stated  in  the  deed. 

I  ■     .  • 
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I  have  already  stated,  ante,  begiaidDg  P^g^  I'^S)  reasons 
why  I  would  think  it  not  unadvisable  to  have  the  ent^ii^ 
of  estates  alto^^ether  taken  away. 


"By  the  statutes  31  Hen.  a,  c.  1,  and  32  Hen.  8,  c.  32,  joint 
tenants,  either  of  inheritances^  or  other  less  estates,  arc  compella- 
ble by  writ  of  partition  to  divide  their  lands."     2  Bl.  Com.  1B5. 

TIJESE  fl|tatutes  are  reported  by  the  judges  to  be  in 
force  in  Pennsylvania. 

By  an  act  "  concerning  writs, of  partition,'*  passed  1 1th 
April,  1799;  "the  supreme  court  shall  have  original  juris- 
diction over  the  whole  commonwealth,  as  to  the  granting 
and  proceeding  upon  writs  of  partition,  at  the  suit  of  any 
tenant  in  common,  joint-tenant  or  co-partner." — And  by  an 
act  passed  28th  March,  1806,  ^^  the  respective  county  courts 
of  common  pleas,  shall  have,  and  exercise  all  the  powers 
•  which  the  supreme  court  had  and  posessed  by  the  above  act, 
as  to  the  granting  and  proceeding  upon  vrrits  of  partition,^' 
&c.     See  3d-  Smith's  laws,  388. 

By  Stat.  S  and  9  Will.  3,  c.  31,  no  plea  in  abatem^t 
shall  be  admitted  in  any  suit  for  partition  of  lands ;  nor  shall 
the  same  be  abated  by  reason  of  the  death  of  any  tenant. 
3  Bl.  Com.  303. 

This  statute  of  William  ^has  not  been  reported  by  the 
judges  to  be  in  force ;  but  by  an  act  passed  7th  April,  1807, 
Sec.  4,  "  no  plea  in  abatement  shall  be  admitted  or  received 
in  any  suit  for  partition,  nor  shall  the  same  be  abated  by 
reason  of  the  death  of  any  defendant." 
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Where  th^ve  is  my  the  h^%  pi^obablc  cause  to  fo 
prosecution  upon.     3  BL  Com.  126. 

PROBABLE  c^fUse  which  shall  excuse  m  an  a 
^  aialicious  prosecution ;  or,  in  other  words,  sha 
tote  a  defence  in  such  an  action,  is.sometimea  saic 
mixed  ^e^tionof  fai)t  and  kmu  I  gave  my  senii 
that  head,  on  a  motion  for  a  new  trial  in  a  case 
and  Fox ;  and  to  which  I  wilj.  refer,  having  given  : 
Brewne,  amongst  other  papers,  with  a  view  to  his  rep 
Inthat  opink)n  I  totally  rejected  the  idea,  or  expi 
calling  it  a  mixed  question  ;  for  it  was  calculated  to 
tod  did  i9isle^d  in  the  argi^men^.;.  an4.it  became  i 
i&  s^na^ysie  and  es^plaip  this  principk* '  Lyon  1 
cQmmUte4f  in  the  firat  instance,  and  bail  refusei 
mgistrate  conimtting ;  and,  in  the  second  ipstai 
habeas  corpus  by  t^M)  chief  juatice,.  and  othpi*  judges 
on  a  hearings  bail  was  refiised^^  and.  he  wuis  rem^ndt 
tjBdt^,  If  probcdfk  cajise  yn^z.  quqalion.  of  kno^  this 
considered,  as  corii:ludingy  so  farastos^igid  betweei 
9^^;cator  Fox,  and  Lyop.th^  aiDQUjMed*  It.  wa^hold 
that  it  did  not  siand  in  the  way  of  shewing  befat 
dmt  BQ^ithsjtandiiig  alVthis,  np  prebable.  amsfi  txi^ 
the  weaHiess  or  wickedness  of  a  prosecutor ;  and 
move,  the  error,  of  judges  in.  thinking  Acre  was 
cause,  did  not  affect  the  right  of  Lyon  on  a  trial 
jury  to  shew  there  was  no  probable  cause.  And 
trine  I  have  understood  to  have  been  approved  by  t 
^rofisssion* 

F^  my  reas4)ning  and  authorities  I  refer  to  t 
which  Mr-  Browne  majr  publish*  I  add  further, 
where  2l  grand  jury.  fip4s  a  kiU$  in  addition  to  all  th 
Wedone^  in  committing,  it  is  still  enquirable  whei 
Was  reasonable  ground  for  the  prosecution ;  and  it  ca 
in  mitigation  of  damages,  even  where  nothing  has  I 
back  by  the  prosecutor,  in  the  investigation  of  the/ 
of  a  cause  for  commitment.  I  am  not  to  be  at  t 
of  a  judge,  or  a  whole  bench)  who  at  the  instance  o 

• 
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cutor^  have  thought  there  was  probable  cause.  For  I  wmnot 
sue  them ;  or  have  redress,  otherwise  than  against  him.  His 
misconception  will  not  justify,  by  alleging  the  act  of  those 
who,  pro  hac  vice  only,  and  called  upon  by  him,  are  to  judge* 
lu  the  case  of  Lyon  v.  Fox,  a  new  trial  was  granted; 
but  on  the  ground  only  o(  excessive  damages.  We  heard  no 
more  of  it;  I  presume  there  was  a  compromise* 


^*  An  assize  of  nuisance."— 3  Bl.  Com.  220. 

"  A  REMEDY  which  has  been  long  antiquated  is  Eng* 
land,  and  which  if  ever  pursued  in  this  state,  has  certainly 
not  been  used  more  than  once,  or  twice  :  indeed  no  prece- 
dent has  been  of  its  having  ever  been  carried  completely 
through.^^    Chief  Justice  Tilghman,  2  Bin.  194. 

The  novelty  of  the  case  induces  me  to  give  a  report  of  an 
assize  of  nuisance^  which  w^s  carried  completely  throught 
It  was  that  of  Livezey  and  another,  against  Gorgas,  and 
others.  It  had  been  removed  by  certiorari  from  the  coort  of 
common  pleas  to  the  supreme  tourt ;  and  after  a  motion  to 
quash  the  certiorari  (see  2  Binney,  292)  came  before  me  at  a 
court  of  nisi*  prius,  holden  for  the  eastern  term.  May  26tfa, 
1811.     Lewis  for  the  plaintiffs.  Rawle  for  the  defendants. 

December,  1807.— ^No.  33. 

Philadei/ihia  Coi^tity^  S9.  '-• 

The  commonweatth  of  Pennsijlvama,  to  the  sheriff  of  PhiladeU 
phiflcowity.  GREETING. 

WuEREAS)  John  Livezey,  and  Joseph  Livezey,  have  com- 
plained to  us  that  Benjamin  Gorgas,  Jacob  Gorgas,  John  Weiss, 
George  Horter,  and  Catherine  his  wife,  Joseph  Weiss,  William 
Struper,  and  Jacob  Weiss,  unjustly  and  without  judgment,  have 
erected,  levied  and  raised  a  certain  wall  and  dam,  thereby  obr 
sU'ucting  a  certain  mill  race  and  water  course,  and  have  diverted 
a  certain  other  mill  race  and  water  course  in  the  township  of  Rox- 
borouijjh,  in  your  county,  to  the  nuisance  of  the  freehold  of  them 
the  said  Joiin  Livezey  ar.d  Joseph  Livezey,  situckte  in  the  Sj|p(ia 
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township  and  countyt  ;mthin  30  years  last  past ;  and  therefore, 
We  Command  70U,  that  if  the  said  John  and  Joseph  shall  make 
you  secure  of  prosecuting  their  claim)  then  you  shall  cause  12 
free  and  lawful  men  of  the  neighbourhood  to  view  the  said  mill 
race,  wa^er  course,  and  tenements,  and  the  nuisance  thereof 
done,  and  the  names  to  be  impannelled  and  summon  them  by  good 
summoners  that  they  be  and  appear  before  the  judges  of  our  oouit 
of  common  pleas,  at  Philadelphia, at  our  county  court,  thereto  be 
held,  the  7th  day  of  December  next,  together  with  the  parties 
ready  to  recognize.  Sec.  and  put  by  sureties  and  safe  pledges, 
the  said  Benjamin  Gorgas,  Jacob  Gorgas,  &c.  if  they  be  found  in 
your  bailiwick,  so  that  they  be  and  appear  then  and  there  before 
•ur  judges  aforesaid,  ready  to  hear  and  recognize,  &c.  and  have' 
you  then  and  there  the  names  of  those  pledges  and  this  writ. 

Witness,  Jacob  Rush,  Esq.   President  of  the  said  courts  at 
Philadelphia,  the  26th  day  of  September,  1807. 

CHS.  BIDDLE. 


John  Doe  A       }   tm    i 
Richard  Roe,l  P'^^^". 


Sheriff's  Return, 
Served  the  within  writ  upon  the  within  named  Benjamin Goi- 
j^as,  Jacob  Gorgas,  and  John  Weiss— -the  within  named  Gcorgo 
Horter  and  Catherine  his  wife,  Joseph  Weiss,  William  Struper, 
and  Jacob  Weiss,  have  nothing  nor  have  any  of  them  any  thing  m 
my  bailiwick,  by  which  tKey  may  be  attached,  nor  are  they  or  any 
of  them  found  withui— The  residue  of  this  writ  to  me  directed, 
appears  in  a  certain  pannel  hereto  annexed.     So  answers 

JOHN  BARKER,  Sherlfl: 

The  names  of  the  recognitors  of  an  assize  of  nuisance  between 
John  Livezey  and  Jbseph  Li,vezey,  plaintifFs,  and  Benjamin  Gor- 
gas, (i|t  supra) 

1  Abraham  Duffielj, 
3  Daniel  Thomas,  Sec.  in  all  24, 
(which    number  sheriff  mUst  summon  in  an  assize.   Co.   Litt : 
455,  a"  albeit  the  words  of  the  writ  be  duodecim,  yet  by  an  ancient 
Course  the  sheriff  muJit  rctdni  24S  arid  this  for  the  exptsdiuon-  oi 
justice.") 
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•four  supreme  court,,  or  one  of  them,  at  a  court  of  lusi  prius  to 
he  hokien  at  Philadelphia,  for  the  county  of  Philadelphia,  on  the 
19th  day  of  the  present  month  of  April,  at  10  o^clock  of  the 
finenoOD  of  the  same  day,  the  recognitors  of  assize,  namely, 
Abraham  DuffieH,  Daniel  Thomas  (inaerting  all  their  names) 
who  were  summoned  and  returned  by  the  late   sheriff  of  the 
I  same  county  as  recognitors  of  assize  in  certain  plaint  of  assize 
;   of  nuisance  prosecuted  in  our  court  of  common  pleas,  for  the 
I   same  county  by  John  Livezey  and  Jacob  Livezey,  against  Ben- 
'    jamin  Gorgas,  (insert  all  the  defendants)  which  said  plaint  of 
I   i^ize  has  been  removed  by  our  writ  of  certiorari  from  our  said 
Goonty  court  into  our  supreme  court,  when  the  same  is  still  pend- 
;   ing  before  our  justices  of  the  same  court,  so  that  the  recognitors  of 
;    asaze  may  recognize,  Sec.  and  pass  on  the  said  plsdnt  of  assize  be- 
;    tween  the  parties  aforesaid,  and  have  you  then  and  there  this  writ 
i    logether  with  the  names  of  the  said  recognitors  as  you  shall  an- 
swer. 
t  Tested,  &c.  as  usual  in  other  cases. 

Return. 
i  April  2.  1811. 

Summoned  the   within  recognitors,  viz.   Abraham  DufHeld, 
I    Darnel  Thomas,  (ut  supra)  and  nil  habet  as  to  Isaac  Keen,  and 
1    John  Keen,  who  are  dead. 
[  So  answers, 

Jon»  Snyder. 
Afterwards  there  issued  a  second  summons  to  defaulting  re* 
cognitors,  (return  ut  supra.) 

I       fJfirii  26,  \S\l,  Su/iremc  courtyvisi  firius,  coram  Br  ACK" 
ENRiDGE,  Justice. 

1.  Recognitors  being  first  called— wiit  of  assize  was  read  by 
ifr.  Lewia. 

2.  Sheriffs'  return  then  road — ^all  of  -vvhirh  papers  were  then 
filed. 

3.  Wrrtof  certiorari  read. 

4.  Return  read. 

5.  Plfdnt  read,  as  follows, 


John  Livezey  and  Joseph  Livezey  vT 
Benjamin  Go»^s,  and   Jacob  Gorgas, 
John  Weiss,  George  Hoitcr  and  Catlie- 
rine  his  wife,  Joseph  Weiss,  William 
Stniper,  and  Jacob  Weiss,  Defendanta, 

Thg  aasize  comcth  to  recognize  if  Benjamin  Gorgas^ 

3    K 


In  the  supreme  court 
of  Pennsylvania,  for 
Philadelphia  county,  of 
the  tci'm  of  March,  A. 
D.  1808. 
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Jacob  Gorgas,  John  Weiss,  George  Horter  and  Catherine  bb«£ 
Joseph  Weiss,  William  Stniper,"^and  Jacob  Weiss,  unjustly  umII 
without  judgment,  have  levied  and  raised  a  certain  wall  and  das,; 
thereby  obstructing  a   certain  mill  race  and  water  course  in  tk 
township  of  Roxborough,  in  the  county  of  Philadelphia,  to  tk 
nuisance  of  the  freehold  of  John  Livezey  and  Joseph  livezcfi 
situated  in  the  san^  township  and  county,  within  thirty  years  now 
last  past ;  and  therefore  the  said  John  Livesey  and  Joseph  liveKj- 
by  William  Lewis,  their  attorney,  complain  that  the  said  Joltt 
Livezey  and  Joseph  Livezey,  on  the  first  day  of  Januaiy,  A.  D 
1793,  were  and  still  are  seized  in  their  demesne,  as  of  fee  of  and  is 
one  water  mill,  ten  acres  of  meadow,  ten  acres  of  pasture,  and  ttt 
acres  of  arable  land,  situated  in  the  township  and  county  aibresaid, 
together  with  a  certain  water  course  and  stream  of  water,  ninmn^ 
along  the  said  mill  race  and  water  course,  and  along  tlie  said  tea 
acres  of  meadow,  ten  acres  of  pasture,  and  ten  acres  of  arable  land^ 
to  and  from  the  water  wheel  of  the  same  mill,  which  said  watd 
mill  before  tlie  levying  and  raismg  of  the  said  wall  and  dam,  aadl 
the  obstructing  of  the  said  mill  race  and  water  course,  could  by  i 
each  day  and  night  grind  200  bushels  of  bread  com ;    and  the  said 
John  Livezey  and  Joseph  Livezey,  being  so  thereof  seized,  the  said 
Benjamin  Gorgas,  and  Jacob  Gorgas,  John  Weiss,  George  Horter, 
and    Catherine  his  wife,  Joseph  Weiss,  William  Struper,  and 
Jacob  Weiss,  on  the  day  and  year  aforesaid,  at  the  county  and 
township  aforefaid,   unjustly  add  without  judgment,  levied  and 
raised  a  certain  wall  and  dam,  thereby  obstructing  the  said  tm 
race  and  water  course,  and  the  said  stream  of  water  running  from 
said  mill,  by  reason  whereof  the  said  mill  cannot  grind  more  than 
20  bushels,  of  bread  corn  by  each  day  and  night,  to  tiie  nuisance 
of  the  freehold  of  the  said  John  Livezey  and  Joseph  Livezey,  and 
so  they,  the  said  John  Livezey  and  Joseph  Livezey,  say,  they  are 
injured  and  damage  have  sustained  to  the  value  of  five  thousand 
dollars,  lawful  money  of  the   United  States,  and  therefoi-e  they 
bring  this  assize. 

Plcdgestoprosecutc  ^^^HN^ggE^Og 

6.  Plaintiffs  called,  viz.  John  Livezey  and  Joseph  Livezy,  come 
forth  and  prosecute  your  writ  of  assize. 

The  plaintiffs  appear  by  Mr.  Lewis  their  attorney'. 

7.  Defendants  called,  viz ;  Benjamin  Gorgas,  and  Jacob  Gor- 
gas, John  Weiss,  George  Horter,  and  Catherine  his  wife,  Joscpl'. 
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Weiss,  William  Struper,  and  Jacob  Weiss,  come  into  court  or 
elsetliis  assize  will  be  taken  against  you  by  default. 

Benjamin  Gorgas,  Jacob  Gorgas,  and  John  Weiss  appear  by 
!Mr.  Rawle,  their  attorney. 

8.  The  other  defenilants  being  called  three  times,  and  not  ap- 
pearing, Mr.  Lewis  pi-ays  as  follows :  Sir,  I  pray  that  the  assize 
axay  be  taken  by  default. 

Per  curiam.     Let  it  be  so. 

9.  Mr.  Lewis  then  arraigns  the  assize  by  again  reading  the 
jvrit  and  the  plaint,  and  then  thus  addresses  the  court :' 

"  Ycm  well  understand  that  John  Livezey  and  Joseph  Livezey 
have  arraigned  an  assize  of  nuisance  to  their  freehold  in  Roxbo- 
ct)ugh,  against  Benjamin  Gorgas,  and  Jacob  Gorgas,  John  Weiss, 
George  Horter,  and  Catherine  his  wife,  Joseph  Weiss,  William 
Struper,  and  Jacob  Weiss,  and  I  pray,  that,  as  to  George  Horter,  . 
and  Catherine  bis  wife,  Joseph  Weiss,  William  Struper,  and  Jacob 
Weiss,  it  may  be  taken  by  default." 

10.  Defaulters  again  called  forth  three  times  thus:  Come 
forth  or  this  assize  will  be  taken  by  your  default. 

Mr.  Lewis— Sir,  I  pray  that  this  assize  may  be  taken  by  de- 
fault. 

An  agreement  of  the  following  kind  was  then  filed. 

"  I  agree  not  to  object  to  the  regularity  of  this  case,  proceed- 
ing in  this  court,  in  the  record  returned,  by  reason  of  the  non-ap- 
pearance of  five  of  the  defendants,  who  were  returned  nil  habent, 
i.  c.  the  record  shall  be  considered  in  this  court  as  fully  as  it  was 
in  the  common  {>leas,  but  waving  no  other  objection." 

(Signed)  WILLIAM  RAWLE, 

J*^or  B,  and  J.  Gorgasy  and  John  Wcisa, 

11.  Mr.  Lewis  files  the  plaint  and  calls  upon  the  defendants 
to  plead ;  defendants,  though  entitled  to  an  adjournment  of  some 
hours,  agree  to  plead  instanter  saviqg  their  rights. 

Plea, 
Livezey,  1 

V.        > 

Gorgas.  J 

And  now,  to  wit,  at  this  same  term  comes  as  well  the  said 
iBenjamm  Gorgas  and  the  said  Jacob  Gorgas,  by  their  attorney 
aforc«dd,  as  the  said  John  Weiss  by  his  attorney  aforesaid,  and 
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defends  the  force  and  injury  wheni  &c.  and  the  said  Benjamin  end 
Jacob,  pi-ay  judgment  of  the  wiit  aforesaid,  because  they  sty 
that  the  said  wall  and  dam,  which  they  the  said  John  and  Jos^ 
Livezey  above  complain  and  unjustly  allege,  was  erected,  levied, 
and  raised  by  the  said  Benjamin  aiid  Jacob  Gorgas,  and  the  said 
John  Weiss,  who  is  above  impleaded  jointly  with  the  said  Ben- 
jamin and  Jacob,  to  the  nuisance  of  the  said  John  and  Joseph,  was 
at  the  county  aforesaid,  erected,  levied,  and  raised  by  a  certsun 
John  Gorgas,  long  since  deceased,  in  and  upon  the  freehold  of 
him  the  said  Jolin  Gorgas,  as  well  he  might,  and  not  by  them  the 
said  Benjamin  and  Jacob  Gorgas,  and  John  Weiss,  or  any  of  them, 
which  said  John  Gorgas  afterwards,  to  wit,  on  the  first  day  of 
January,  1781,  at  the  county  aforesaid,  died  seized  in  his  demesne, 
as  of  fee  of  and  in  the  said  tenements  whereof  and  wherein  the 
said  wall  and  dam  was  erected,  having  first  made  his  last  will  and 
testament  according  to  the  form  of  the  act  of  assembly  in  thtt 
case  made  and  provided,  and  thereby  and  therein  devised  the  said 
tenements,  together  v^th  all  his  other  lands,  mills,  tenements,  and 
hereditaments  to  his  five  sons  and  four  daughters,  to  wit,  John, 
Benjamin,  Jacob,  8cc.  Sec.  &c.  (reciting  a  chain  of  deeds  and  con- 
veyances and  the  entry  and  seizin  under  each  of  them,)  to  a 
certain  John  Weiss,  and  his  heirs,  who  by  virtue  thereof  entered 
and  Mras  seized  as  the  law  requires ;  and  so  the  said  Jolm  Weiss 
became  in  his  lifetime  seized  of  the  whole  of  the  said  tene- 
ments whereon,  ficc.  in  his  demesne  as  of  fee  and  being  so 
thereof , seized,  the  said  John  afterwards,  to  wit,  on  the  — •  day 
of  July,  A.  D.  1 803,  at  the  county  afoi'csaid,  died  so  seized,  after 
whose  death  the  said  tenements  descended  to  Catherine,  tlie  wife 
of  the  said  George,  to  the  said  John  who  is  now  impleaded,  to 
Joseph  Weiss,  to  Ann  wTio  is  married  to  a  certain  William 
Struper,  and  to  Jacob  who  is  now  an  infant  under  tlie  age  of  21 
years,  the  heirs  of  him  the  said  John,  by  virtue  whereof  the  said 
Catherine  and  George,  in  right  of  the  said  Catherine,  the  said 
John  and  Joseph,  the  said  Ann  and  William,  in  the  right  of  the* 
said  Ann  and  the  said  Jacob,  who  is  now  an  infant,  then  and  there 
before  the  of  the  said  writ  into  the  tenements  where- 

on, &c.  entered,  and  whereof  seized,  as  the  law  requires ;  and  this 
they  are  ready  to  verify.  Wherefore  they  pray  judgment  of  the 
said  writ,  and  of  this  they  put  themselves  on  the  assize  ;  and  they 
bring  here  into  court  the  said  several  writs,  deeds,  and  indentures 
above  mentioned,  See.  and  if  not  the  said  Benjamin  and  Jacob,  by  |j 
'heir  a^.tcrriey  ai'orcsaid,  defend  the  force  and  injury  when,Scc»  and 
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lay  that  the  assize  aforesaid  between  them  and  the  said  John  and 
Foscph  ought  not  to  be  taken,  because  they  say  that  they  did  not 
trect,  levy  and  raise  the  said  wall  and  dam,  thereby  obstructing  the 
said  mill  race  and  water  course,  and  the  stream  of  water  running 
from  the  said  mill,  nor  obstruct  and  dircctthe  said  mill  race,  water 
course,  and  stream  of  water,  to  the  nuisance  of  the  freehold  of  the 
Baid  John  and  Joseph  Livezey,  in  manner  and  form  as  the  said 
John  and  Joseph  have  complained  against  them  ;  and  of  this  they 
put  themselves  on  the  assize. 

And  if  not  the  said  John  by  his  attorney  aforesaid,  defends  the 
force  and  injury  when,  &c.  and  says  that  the  assize  between  him  and 
tile  said  John  and  Joseph  ought  not  to  be  taken,  because  he  says 
that  he  did  not  erect  levy  and  raise  the  said  wall  and  dam,  thereby 
pbstructing  the  said  mill  race  and  water  course,  and  the  stream 
bf  water  running  from  tlie  said  mill,  nor  obstruct  nor  direct  the 
said  mill  race  and  water  course  and  stream  of  water  to  the  n\\\- 
ance  of  the  freehold  of  the  said  John  and  Joseph  Livezey,  in  man- 
ner and  form  as  the  said  John  and  Joseph  Livezey,  have  compluirt- 
kI  against  him,  and  of  this  he  /luts  him^tlf  on  the  assize. 
Replication  to  be  reduced  to  form  hereafter. 

.  13.  The  plaintiffs  reply  that  the  defendants,  Benjamin  Gor- 
gas,  Jacob  Gorgas,  John  Weiss,  and  the  other  defendants,  did  levy 
and  raise  the  said  wall  and  dam,  to  the  nuisance  of  the  freehold  oi 
the  said  John  Livezey  and  Joseph  Livezey,  in  manner,  S:c.  and  of 
(his  in  like  manner  put  themselves  on  the  assize. 
And  so  issue  was  formed. 

14.  The  assize  was  then  called  and  each  separately  asked  by 
the  clerk  if  they  had  viewed  the  place — ^six  or  more  having  answer- 
ed affirmatively,  the  clerk  then  administered  to  12  of  them  the 
following  oath  or  affirmation. 

You  shall  well  and  truly  try  this  matter  of  assize  between  the 
parties  according  to  your  evidence. 

When  the  assize  has  sworn  or  affirmed. — They  were  thus 
charged  by  tlie  clerk. 

Oentlemen  recognitors  mfa/tsizey 

You  are  to  enquire  whether  the  defendants,  unjustly  and  with- 
out judgment,  (as  in  the  words  of  thie  plaintiff,)  within  30  years  last 
past,  and  if  they  did  then  you  are  to  enquire  what  costs  and  dama- 
ges the  plaintiffs  have  sustained  by  reason  of  such  levying,  8cc. 
^ut  supra)  and  if  they  did  not  levy  raise,  &c.  (ut  supra)  then  you  arc 
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to  sa}-  so  and  no  more  and  so  stand  together   and  hear  your  di- 
de?icr. 

The  plaintiJFTs  counsel  then  reads  the  plaint  and  opens  llic  case 
goinj^  on  first  to  prove  the  freehold  to  be  in  the  plaintiffs,  and  2lf, 
the  nalin-c  of  the  nuisance  done  thereto— insisting  that  the  defend- 
ants dam,  &c.  was  not  only  an  injury  to  the  plaintiffs  mill,  but  alsa 
ijijuit;d  his  freehold  and  prevented  him  from  building  anothcrmilL 

SiierilTs'  notice  to  the  recognitors. 

April  1.  1811. 
Sir, 

You  are  hereby  summoned  to  be  and  appear  before  the  judges 
of  the  supreme  court  of  Pennsylvania,  or  one  of  them  at  a  court  of 
nisi  prius,  to  be  held  at  Philadelphia,  on  the  19th  day  of  the  pre- 
sent inontli  of  April,  at  ten  o'clock  in  tlie  forenoon,  as  a  recognitor 
of  assize  in  an  assize  of  nuisance  wherein  John  Livezey  and  another 
are  plaintiffs,  and  Benjamm  Gorgas  and  others  arc  defendants. 

For  Franci^ohnston,  Sheriff, 
Thomas  Elliot,  deputy'. 

Mr.  Benjamin  Cottman. 

Lewis  for  plaintiff:  contended  that  in  Cases  of  nuisance' erery 
man  has  3  remedies:  1st,  to  prostrate  it  himself;  2d,  to  bring'an 
action  on  the  case  and  recover  damages,  and  3dly,  to  bring  an  as- 
size of  nvusance  in  order  to  remove  tlic  offending  cause  and  to  re- 
cover damages  for  the  injuiy  sustained  in  case  of  an  obstinate  per- 
son. The  last  was  the  only  sure  and  adequate  remedy.  3  Blac. 
Comment.  220.  That  the  law  was  clear  and  undisputable  that 
no  man  had  a  right  to  use  his  own  property  so  as  to  injure  his 
neighbours ;  that  a  man  had  no  right  to  come  to  his  neighbour*s  line 
and  throw  a  cup  of  water  or  even  spit  upon  his  land ;  that  if  de- 
dcndant*s  dam,  had  raisefl  tlie  water  an  inch  upon  the  plain- 
tiff's freehold,  it  was  a  nuisance  for  which  an  assize  will  lie ;  it  is 
comparatively  festinum  remedium,  wherem  the  tenant  must  plead 
presently  and  no  imparlance  without  good  cause  and  if  there  be  se- 
veral defendants  and  any  one  of  them  do  not  appear  upon  the 
first  day,  the  assize  shall  be  taken  by  defendant  against  them.  I 
Salk.  82-3.  Enough  in  this  action  to  declare  for  a  nuisance  to 
the  plaintiffs'  freehold  generally,  9  Co.  53  b.  5  Co.  100  b.  Con- 
sequential damage  or  preventing  the  plaintiff  from  exercising  a 
right,  was  a  nuisance  as  by  overhanging  his  house,  and  preven- 
ting him  from  raising  his  higher,  9  Co.  54  b.  Battons  case  and 
therefore  j;)revcntmg  the  plaintifffrombuildnga  nev.'milj  which  he 
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I  had  a  right  to  do  was  a  nuisance  to  his  freehold  ;  plaintiff  had  a 
Tight  to  say  defendant  should  not  raise  the  water  upon  him  one  inch 
—although  such  raisuig  produced  no  immediate  and  direct  damage, 
and  that  when  a  plain  right  was  clearly  invaded,  the  actual  amount 
of  damage  sustained  was  notf  the  important  point  to  be  considered,  ■ 
2.  Ld.  Rayd.  958,  6  Mod.  An  assize  will  well  lie  for  the  alienee 
against  the  alienee  ;  for  if  a  man  by  a  wrongful  act  become  liable 
to  my  action,  he  cannot  by  alienation  of  the  premises  whereon 
the  cause  of  action  still  subsists,  w  hich  alienation  too  is  his  own 
act,  deprive  me  of  my  remedy ;  that  the  statute  1 3  Edw.  I.  c.  24. 
giving  a  writ  in  similar  cases,  expressly  gives  the  action  against 
!  tbe alienee ;  that  the  only  difference  was  this,  by  virtue  of  that  sta-  ■ 
tute,the  writ  must  be  both  against  the  wrong  doer  and  the  alienee. 
That  every  contmuance  was  a  fresh  nuisance,  and  therefore  the 
alienee  who  continues  it,  is  equally  liable  with  the  alienee  who 
first  levied  it ;  that  a  quod  permittat  must  be  against  the  alienee 
alone,  because  it  must  always  be  against  the  tenant  of  the  free- 
hold ;  but  an  assize  must  be  brought  against  both.  A  quod  peiinit- 
tSit  lies  as  well  for  the  alienee  as  against  the  alienee,  5  Co.  100  b. 
That  a  descent  is  an  alienation,  and  the  nuisance  may  be  laid  to 
the  damage  of  the  freehold  of  the  plaintiffs'  ancestor,  ibid.  It 
follows  then,  that  if  the  whole  mischief  had  been  done  by  the  father 
,  of  the  Gorgas's,  that  the  action  will  lie  against  them,  together  with 
I  the  other  defendant,  John  Weiss,  the  tenant  of  the  freehold.  De- 
I  fendants  say  an  assize  lies  only  against  tenant  of  the  freehold,  or 
his  ser^'ant ;  it  is  admitted  that  the  tenant  of  the  freehold  must  be 
joined,  which  has  been  done  ;  but  if  any  thing  be  done  on  the  soil 
of  a  tenant  of  tlie  freehold  by  a  stranger,  it  will  well  lie  against  the 
tenant  and  the  stranger,  F.  N.  B.  289, 290.  3  Vin.  ab.  220.  pi.  16. 
Lilly's  Reports,  53,  As  to  notice,  an  assize  will  lie  without  no- 
tice against  him  who  did  the  wrong ;  but  it  is  admitted  that  notice 
•f  some  kind  ought  to  be  given  to  the  alienee.  The  statute  docs 
not  require  notice  ;  but  the  couits  by  an  equitable  construction 
upon  it,  to  prevent  a  man  from  being  sued  without  knowing  of 
demand^or  having  been  called  upon  to  do  what  is  right.  But  de- 
fendants have  been  called  on ;  they  have  had  notice  and  paid 
Jnoney  on  account  of  this  very  nuisanct.',  brought  to  June,  1304  ; 
and  this  w^as  superior  to  any  notice,:  that  could  have  been  given 
.  them.  There  arc  cases  in  which  an  action  is  ilic  only  proper  de- 
mand, 1  IVIod.  175.  As  to  notice  of  bonds  to  executors,  2  Ven\, 
37.  88.  11  Vincr,  .)jO.  pi.  13.  2  Bac.  4:U,  old  edilion.  But 
there  is  no  case  vvhcrc  actioii   is  nol  a  proj^cv  nolire  wnd  d'^nsand. 
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If,  upon  tills  notice,  defendants  had  removed  the  nuisance,  it  wonld 
have  been  a  good  plea  to  this  assize.  But  John  Weiss  is  himself 
guilty  of  levying  and  raising  the  nuisance;  he  increased  the  height  of 
the  dam,  and  repaired  it,  and  this  is  levying,  raising,  and  keeping  i^ 
the  nuisance ;  for  if  it  leaked,  and  the  leak  was  stopt  by  him,  he 
thus  caused  the  water  to  raise  upon  the  plaintiffs*  freehold.  If  it 
be  objected  the  wor(J  levying  is  not  applicable  to  encreasing^  it  is 
answered  by  saying,  that  in  an  assize  the  plaintiff  may  abridge 
his  demand.  It  is  said  the  defendants'  dam  is  no  higher  than  ia  • 
absolutely  necessary  for  his  own  purposes ;  but  this  is  clearly  no 
answer  to  our  complaint.  For  if  a  man  wishes  to  build  a  mill,  «Ki 
t  cannot  do  it  without  raising  the  water  upon  my  freehold,  he  fas 
no  right  to  do  it  without  my  consent  j  and  this  privilege  is  as  fair 
a  subject  of  purchase,  bargain,  and  sale  as  any  other  that  can  be 
imagined.  The  nuisance  must  be  so  abated  as.  to  completely  re- 
dress the  injury  but  must  be  done  in  a  convenient  maimer,  and 
the  materials  of  which  the  thing  abated  is  composed,  belong  to 
the  defendant.     Sir  William  Jones'  Reports,  222-3. 

Mr.  Rawle  for  defendant,  ai'gued  that  Mr.  Weiss  was  sole  seiz- 
ed, and  that  the  other  defendants  had  no  interest  in  the  premises 
whereon,  &c.  since  1796.     That  the  action  was  not  maintainable 
by  the  alienee  against  the  alienee,  2  Lutw.     1588,  is  so  expressly, 
2  Ins.  406. 404. 405.  12  Mod.  639,  that  a  devise  was  an  alienation,    . 
2  Black.  Com.  289,  or  transfer,  1  Dall.  170,  that  he  who  pursues   I 
a  special  remedy  must  pursue  it  strictly.     If  the  father  disseized^    i 
A.  and  died  seized  the  disseizee  is  put  to  his  writ  of  right,  and  can- 
not have  an  assize,  2  Roll.  ab.  142.    Assize  lies  against  heir  only, 
when  he  refuses  to  reform  the  nuisance,  ibid — I  Vent.  48.  1  Mod. 
27.  16  Vin.  ab.  33.  Jenk.  Cent.  250 — The  plaintiff  mustprecwle 
his  action  by  giving  notice  of  what  it  is  he  requires  to  be  done,  and 
whereon  the  same  previously  requires  a  request,  it  must  be  prov- 
ed, and  no  action  lies  till  request.    1  Saund.  33.     If  he  who  origi- 
nally erected  the  alleged  nuisance  had  been  living,  he  might  have 
been  joined  with  the  alienee,  but  as  he  is  dead,  and  his  heirs  or     ' 
the  alienee  have  done  nothing  to  increase  the  nuisance,  but  used  it 
as  formerly,  and  as  the  alienee  had  notice  to  discontinue  it.    The 
assize  as  brought  cannot  be  supported.     That  keeping  a  thing  in 
repair,  in  the  same  state  in  which  the  tenant  found  it  when  hv 
came  into  possession,  can  by  no  means  be  considered  erecting  it—  ^ 
No  evidence  to  shew  the  plaintiff  had  suffered  any  damage.  If  there      , 
is  water  in  tlie  plaintiffs  tail  race,  it  is  o^ving  to  a  natural  obstruction 
in  the  stream,  which  it  is  in  the  power  of  tlie  plaintiff  to  recorer- 
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rhat  the  assize  would  only  enquire  whether  there  was  an 
fictual  damage  at  the  time  of  bringing  the  assize,  and  that 
hey  had  no  right  to  take  into  consideration  any  pretended, 
ntention  the  plaintiffs  might  allege  they  had  of  erecting  a 
lew  mill. 


John  and  Joseph  Livezey  vs.  Benjamin  and  Jacob  Gor-  * 
jas,  John  Weiss,  and  others. 

Assize  of  nuisance  i  erecting  a  dam,  obstructing  a  mill 
•ace  and  water  coarse. 

lOth  Oct.  1747,  freehold  in  Thomas  Livezey  as  to  part. 
)th  Aug.  1760,  freehold  in  ThomasLivezey  as  to  the  other 
>art.   This  by  title  deduced  from  the  proprietary. 

15ih  June,  1790,  devise  of  Thomas  Livezey,  Joseph  and 
fohn  Livezey. 

30th  Nov.  1807,  notice  to  defendant  to  produce  papers. 

These  produced,  purporting  to  be  receipts  to  defendant 
or  money  paid  for  the  privele^e  of  keeping  up  dam  accord- 
ng  to  agreement. 

The  first,  J  9th  April,  1775,  Livezey  to  Gorgas,;^  15,  pri- 
rflege  one  year  for  swelling  the  water  on  a  part  of  my  land. 

April  1776,  receipt,  ^^15  for  like  privilege. 

31st  March  1777 ,  £iS. 

5th  May  1781,  ;f  15. 

29th  May  1782,  J.  and  B.  Gorgas  executors,  £55  sum 
then  due. 

This  just  before  repeal  of  tender  laws  (depreciation  mo* 
a«y.) 

29th  May  1791,^10. 

June  1782,  receipt. 

April  1785,  receipt  for  ;f  10  in  f\jll  for  liberty  of  keeping 
Up,  &c.  ^ 

Jan.  9th,  1 793,  record  of  action  brought  in  common  pl^as 
for  the  nuisance. 
h    8th  March,  1 802,  480  dollar^s  damages. 

17th  March,  1802,  108  dollars  remitted. 

Brforc  this  there  had  been  a  reference.  -» 

,  .1  L 
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John  Huston  (sworn.)  i 

'31st  March,  15^83,  agreement  shewn  to  the  witness  p\u;- 
porting  to  be  between  Thomas  Livezey  and  J.  and  B.  Gor- 
gas.  .  I 

The  witness.    (Benjamin  Gbrgas  brought  this  drau^^t 
with  him.     L  was  desired  to  witness  by  B.  Gorgas.     Not . 
then  executed,  the  deed  not  being  according  to  the  under- 
.  standing  of  B.  Gorgas.     It  was  lowering  their  water  more  | 
than  agreed  upon.)    *  ^ 

It  is  now  offered  to  be  read.     It  is  a  draught  of  a  writing 

to  be  executed  with  alterations  in  favour  of  Gorgas,  in  flic 

hand  writing  of  J.  Sergeant,  who  was  of  counsel  for  Gorgas. 

It  is  admitted  and  read  as  evidence  of  the  sense  pf  the 

parties  at  the  time. 

'  John  Gorgas  (sworn.) 
As  to  Weiss  repairing  the  dam,  &c. 
Earnest  Felty  (s^vorn)  as  to  the  nuisance. 
Reading  Howell  (sworn)  as  to  the  nuisance. 
Titus  Yearkus  (sworn)  these  as  to  the  nuisance. 
Suit  of  1791,  for  this  nuisance. 

Nov.  1794,  read  suit  vs.  Gorgas.  . 

Barker  late  Sheriff  (sworn)  as  to  holding  the  inquest  un-  * 
der  an  order  from  the  orphans'  court  for  a  valuation  in  par-  ' 
tition  of  this  mill  and  tract  of  land  adjoining. 

It  is  proposed  to  ask  the  sheriflP  whether  an  allowance  i 
was  not  made  in  the  partition  in  consequence  of  the  reduced 
value  of  the  mill  by  tliis  nuisance. 
♦    Question  ;  whether  he  was  not  present  with  the  jury  in 
fixing  ihia  value ;  and  whether  a  reduction  of  some  hundred 
pounds  was  not  made  ?  .> 

Exception  to  the  question,  as  not  the  best  evidence.  P.  * 
Curiam.  If  any  note  by  the  Jury  appeared  on  the  proceed- 
ings as  the  ground  of  valuation,  this  would  be  the  best  evi- 
dence. The  next  best  evidence  are  the  jury  themselves ;  or 
some  of  them.  This  is  secondary  and  cimnot  ht  admitted. 
Joseph  Storm  (sworn.)   ,  .  ^ 

Nothing  taken  intd  view  as  to  this.   "l  was  one  of  the 
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Hawle  pro  def. 
'    Gorgas  (srtvorn)  as  to  these  being;  the  pnly  papers  he  has :  ar- 
cle,  he. 

George  Ayrcs  (sworn)  was  a  referee  in  case  of  Gorgas  juid 
•iveziiy.     Cannot  say  as  to  other  papers  laid  before  us. 

Thomas  Holmes  (sworn)  was  one  of  the  referees ;  papers  laid 
eforc  us  :  both  parties  said  these  were  all  the  papers. 

-Alexander  Martin  one  of  the  referees.  All  papers  laid  bc- 
>re  tiie  referees.     No  complaint  of  any  kept  back. 

loiVi  Feb.  1782, deed;  Benjamin Gorgas  to  Jacob. 

1st  April,  1796,  Jacob  to  Weiss  and  Thatcher,  subject  to  all 
}iargcs  on  the  land. 

6th  October,  1800,  Thatcher  to  Weiss,  now  seized  of  the  whole. 

July,  1 803,  Weiss  (old)  died  leaving  5  children. 

15 til  March,  1804,  Petition  to  orphans'  court,  order  and  pro- 
eedings. 

16th  Aug.  18t)6,  prior  to  proceedings  on  the  assize,  freehold 
n  Weiss  alone. 

28th  May^  1780,Qriginaiwill6f  J.  Gorgas  (read.) 

Devise  is  an  alienation.  It  will  be  contended  no  writ  of  assize 
m  such  c^se,  there  bemg  here  ajienee  of  devisee  ;  that  is  alienee 
jf  alienee. 

The  statute  which  gave  the  writ  casu  consimili  extends  only 
:o  the  alienee.  .     ' 

So  a  writ  of  assize  docs  not  lie  versus  alienee  of  alienee. 

2d.  Will  insist  that  as  against  heir  or  alienee  this  writ  will  not 
lie,  unless  on  request  made  tolieir  or  alienee.  Law  respects  de- 
scent cast. 

It  is  not*  pretended  that  request  has  been  made  to  J.  Weiss,  the 
son  (present  deft.) 

3d.  Defendant  must  be  seized  of  the  freehold,  or  be  servaivts 
-«£  those  who  are. 

Note  :  This  observed  with  regard  to  the  #hers  mentioned  in 
the  writ.  • 

1774,  J.  Gorgas  lived  on  the  land ;  Livezey,  a  representative 
in  the  legislature.  Reference  and  the  award.  Note;  tliis  to  grbund 
a  presumption  that  Gorgas  was  overreached  by  Livezey  in  the  ar- 
bitration ;  article  of  agreement,  &c.  the  one  weak,  the  other  wise, 

Livezey  v.  Gorgas ;  action  brought. 
^    Sept.   1794,  Rule  of  reference;    report  made;  exceptions  for 
plaintiff  overruled  by  court,  and  report  confirmed.     Writ  of  erro:- 
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and  appeal.    Judgement' reversed  (suprqjnc  court.)    Record  re-  , 
twitted.     Venire,  issue,  &c. 

De.claration  and  plea  in  this  suit,  verdict  of  jury  (read.) 

Exception  to  the  rcpoit  being  read,  as  it  had  been  setaade. 

The  reading  oven-ulcd.     It  is  a  nullity. 

Andrew  Hay,  (sworn)  to  shew  not  a  nuisance. 

John  Boyer,  (swoi'n)  to  the  same  effect.  "^  \ 

Richard  Griffith,  (sworn)  to  the  same  effect. 

Samuel  GorgaJ?^  (swoni)  to  the  same  effect. 

Benjamin  Gorgas,  (sworn)  as  to  papers  in  his  possession;  ba" 
no  others  to  produce. 

Authorities  will  be  relied  on. 

Salk.  82,  of  the  nature  of  assize.  ^• 

.  3  Black.  220. 

•Take  notice,  &c. 

10th  October,  1797,  Livezey  purchased. 

9th  August,  1760,   purchased  otlier  land.     So,  firofirietor  ff 
land  on  both  sides  stream :    had  in  view  to  build  another  mill.  ' 
Barendollar,  fi-om  whom  he  purchased  on  one  side  of  the  streaaj 
never  disputed. 

Andrew  Heath,  (sworn)  must  havejbeen  young,  so  might  not 
have  heard  of  complaint. 

Authorities  continued.  i 

2d  Ray.  958,  Right  of  vote  in  an  elector.  \ 

6  Mod.  The  minimum  of  right  in  an  election.  ^ 

9  Coke,  54,  b.  An  impediment  to  build  is  a  nuisance ;  and  re- 
medied by  him  impeded,  before  he  builds. 

1 3th  Ed.  I.  c.  24.  As  to  remedy  to  be  extended  to  alienee  of 
alienee.  • 

Heir  and  devisee  are  alienees.  | 

13th  Mod.  639,  assize  must  be  versus  alienee. 

3  Wollaston,  189.  - 

5  Coke,  100,  b.p 

9  Coke,  53.  Erected  to  the  nuisance  of  the  ancestor;  deSceut 
cast,  &c. 

Fitzherbet,  Nat.  brev.  289.  Acts  done  by  a  stranger  not  ten- 
ant of  the  freehold.  It  lies  against  him  who  did  the  toit,  and  against 
the  terre-tenant. 

3d  Viner,  220,  pi.  16. 

Lilly's  R.  53.  Tenant  of  freehold  must  always  be  made  def^n- 
dant  as  well  as  those  who  did  the  wrong. 


Digitized 


by  Google 


Law  Miscellanies.  »       453 

Per  Curiam. 

But  in  this  case  has  not  rent  been  paid  by  the  son  of  Livezey  to 
Corgas ;  a  draught  of  the  article  irt  their  hand  writing  ? 

Rawlc ;  I  speak  of  request. 

Lewis ;  I  tdm  to  the  statute  to  show  that  it  does  not  require 
it ;  and  it  is  only  a  conclusion  by  the  court,  as  to  what  is  reason- 
able. .  The  bringing  the  action,  a  request.  Action  by  plaintiff  v. 
the  two  Gorgas's;  reference,  &c.  June,  1 804,  an  assize  v.  B.  and 
J.  Gorgas,  and  J.  Weiss.  Was  not  this  notice  ?  This  three  years 
before. the  present  action. 

1  Mod.  175.  There  are  cases  where  as  to  notice  it.  must  be  by 
ftction.    But  in  all  cases  notice. 

2  Viner,  27,  88,  same.  2d  Vincr,  350,  P.  L.  13.  Debt  versus 
executors,  ^c.    2  Bac.  434. 

This  is  notice  to  all  three  defendants.  But  Weiss  has  himself 
raised  the  dam  and  continued  the  nuisance. 

Receipts  by  Gorgas  shews,  that  while  they  continued  to  pay,  it 
did  not  raise  higher  than  height  agreed  upon.  Maintaining  and 
keeping  up  dam,  is  not  that  a  trespass  ? 

Rawlc,  in  continuance. 

Mill  has  not  been  impeded  for  an  hour,  or  a  minute. 

But  the  present  incumbi'ance  is  by  an  heir  of  the  devisee ; 
notice  is  necessary ;  for 

May  27th,  1780,  devised  by  Gorgas  to  J.  and  B.  Gorgas. 
.     31st  August,  1782,  B.to  J. 

2d  September,  1 782.  J.  became  seized  of  the  whole. 

1st  April,  1796,  deed  to  Weiss  and  Thatcher. 

6th  October,  1800,  conveyance  to  Weiss,  f^^thcr  of  defendant, 
by  Thatcher. 

July,  1803,  deed  to  G,  Weiss. 

Since  April,  1796,  J.  and  B.  Gorgas  had  no  concern.  Weiss 
the  now  tenant  of  the  freehold. 

J.  an'dB.  Gorgas  did  not  build  a  dam  in  the  first  instance,  nor 
bad  my  concern  with  a  tenant. 

Statute  does  not  apply  to  alienee  of  alienee. 

2  Lutwitch,  1588.  Note,  Stat.  Will.  2.  c  24.  which  gives,  docs 
not  extend  to  alienee.  .  "        * 

2  Inst.  406,  reading  of  Coke  upon  statute. 

12  Mod.  639,  if  alienee  dies,  the  party  must  have  a  writ  of  en- 
try in  the  per,  and  not  an  assize. 

2  Black.  Com.  287. 

1  Dall.  170.     Transfer,  a  devise. 
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Now  as  to  retiuest. 

2  Levintz,  153,  case  of  notice  which  does  not  come  up  to  re- 
quest. 

2  Roile,  1 42,  pi.  1.  if  a  man  erect,  Sec. 

1  Vent.  48.'      I  Mod.  27.      16  Vm.  33. 

Jcnkin's  Centuries,  260. 

P.  C.  This  seems  most  to  the  point ;  but  notice  by  action  sec. 

1  Saunders,  33,  demand  necessary,  if  he  originally  erecting  is 
still  alive,  he  may  be  joined ;  but  where  dead„  &c. 

Dall.  pro  quer.  * 

2  Questions. 

1.  What  arc  the  rights  of  the  plaint  ? 

2.  What  the  remedy  ? 

The  bringing  the  action  proves  the  law. 

The  elajstic  nature  of  tlie  common  law. 

In  an  action  on  the  case,  can  bring  into  view  only  damages  be- 
fore the  suit  brought. 

Tyaces  the  chain  of  thlc  ;  evidence  of  the  nuisance.  Compares 
the  testimony.  Sec.  Ecc. 

Per  Curiam^  to  the  Jury, 
The  proprietor  of  the  soil  througfi  which  a  stream  runs, 
cannot  divert  it  from  its  natural  bed,  save  within  his  oirn' 
bounds ;  and  if  even  within  his  own  bounds,  he  diverts  it, 
he  must  be  answerable  that  it  is  brought  back  to  its  bed  be- 
fore it  passes  the  boundary  below ;  nor  could  he  divert  it 
within  his  own  bounds  so  as  to  waste  it,  and  lessen  the  quan-* 
tity  that  would  Huve  come  to  him  below*  He  must  use  his 
stream  so  as  not  to  diminish  it  to  him  to  whom  it  is  next 
to  come.  He  cannot  change  its  natural  channel.  The  pro- 
prietor below  has  a  right  to  the  stream  as  it  came  to  himbj 
the  usual  supply  of  nature,  so  far  as  that  no  act  of  him  above 
shall  otherwise,  than  by  a  reasonable  use,  diminish  it.  The 
proprietor  above  cannot  say,  the  stream  is  lessened,  it  is 
true,  by  the  course  t  have  given  it,  but  it  does  you  no  da- 
mage; you  have  enough  still.  That  answer  will  not  suffice; 
it  goes  only  to  the  quantum  of  the  injury y  and  the  aggrma- 
tionofit.  It  is  sufficient  if  the  quantity  of  water  is  reduc- 
ed unreasonably,  that  would  otherwise  have  descended  to 
him  that  is  below.     What  is  against  his  consent  is  a  wrong- 
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He  must  be  the  judge  of  what  he  wants ;  and  whether  the 
lessening  is  a  helper  a  hurt.  This  is  not  ideal.  The  owner 
of  the  soil  above  may  have  it  in  his  power  maliciously  to 
waste  the  water,  by  turning  it  where  it  would  sink  in  part 
and  disappear;  or  he  might,  to  serve  another,  turn  the 
stream  through  his  ground,  and  give  it  a  new  channel.  I 
take  it  that  au  action  on  the  case  would  lie  for  such  a  depri- 
vation* 

Be  that  as  it  may,  the  law  is  clear  that  the  owner  of  the 
soil  above  has  a  right  to  the  stream  in  its  natural  state ;  un- 
increased  in  depth  by  him  below.  That  is,  he  has  a  right  ^ 
to  the  fall  and  current  of  the  stream  through  his  land,  with 
the  same  descent  at  the  boundary  below  that  it  had  in  its  ' 
natural  state.  The  proprietor  below  cannot  increase  the 
depth  of  the  stream  above  by  any  impediment,  so  as  to  be 
justifiable. 

•  But  he  cannot  increase  the  depth  above,  otherwise  than 
by  flooding  some  of  the  soil,  making  that  apart  of  the  channel 
which  was  not  before. 

In  the  application  of  this  principle  it  is  true,  as  in  the 
application  of  the  principles  of  law  in  all  cases,  the  maxim 
of,  de  minimis,  occurs ;  the  law  will  not  regard  small  things. 
But  what  is  the  meaning  of  this  maxim  ?  It  is  that  the  law 
will  not  force  us  to  put  on  glasses  to  see  the  minimum. 
But  if  seen  it  must  be  noticed.  I  will  not  say  that  the  throw- 
ing back  the  water  a  single  line  would  force  itself  upon  you, 
and  compel  redress.  For  it  must  be  an  excess  that  is  visi* 
ble  to  the  naked  eye ;  that  is  discernable  to  every  vision 
that  will  call  for  the  interposition  of  the  law.  This  reduces 
it  to  the  practicable  in  the  affairs  of  men.  • 

But  admitting  that  there  is  even  a  line  of  flooding  on  the 
land  of  another,  or  swell  of  the  water,  by  reason  of  an  impe- 
diment of  the  current,  and  that  it  is  ascertained  to  be  so,  how 
can  I  say  that  it  is  not  a  trespass,  and  the  subject  of  legal 
notice.  Say  an  increase  ihat  but  begins  to  be  such,  yet  if  *it 
is  such,  how  can  I  get  over  it  ?  Give  an  inch,  take  an  elL 
Where  shall  we  stop  I  Apply  these  principles  to  the  case  be- 
fore us,  and  it  will  be  seen  whether  a  trespass  exists.  Ac- 
cording to  the  testimony  of  some  of  the  witnesses,  it  Would 
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seem  to  be  a  trespass  not  of  lines ;  nor  of  inches ;  but  of 
feet..  The  back  water  not  only  goes  to  the  mill,  the  dis- 
tance of  many  perches,  but  rises  on  the  wheel  three  and  one 
half  inches ;  so  that  the  wheel  wades^  as  the  phrase  is,  and 
is  impeded  in  a  revolution.  If  one  inch  at  the  mill,  what 
must  be  the  overflow  at  the  division  line  ?  The  how  much 
goes  to  the  quantum  of  damaged,  the  overflowing  at  sl\  goes 
to  the  trespass. 

It  has  been  alleged  that  the  swell  at  the  mill,  is  in  part 
owing  to  rocks  below  within  the  plaintifF'k  own  ground. 
That  may  be  in  part,  but  it  is  not  wholly  so. 

As  to  the  agreement  that  has  been  given  in  evidence,  it 
goes  to  shew  the  understanding  of  the  parties  at  the  time, 
both  as  to  what  might  be  an  overflowing,  and  a  compenssi* 
tion  for  it.  |This  will  be  considered.  The  question  never- 
theless is  still  open  whether  there  actually  was  a  raising  of 
the  dam  in  this  case,  to  throw  back  the  water  and  flood 
the  soil  of  the  plaintifl*.  Nothing  that  has  happened  by 
agreement,  or  otherwise,  can  bar  the  investigation. 

I  lay  the  legal  questions  out  of  the  case.     I  reserve  the 
points  ;  though  it  would  not  seem  to  me  at  present  that  there 
is  a  great  deal  iti  them.     A  devisee  may  be  considered  as 
for  some  purposes,  a  transferee,  or  alienee ;  but  is  so  identi- 
fied in  his  interest  with  that  of  the  testator,  that  his  situation 
may  seem  to  be  diffierent  from  that  of  a  purchaser,  so  as  to 
be  considered  such  an  alienee  that  the  writ  would  not  lie 
against  him,  or  that  notice  should  be  necessary.     But  in  this 
ease  there  has  been  notice  by   action  and  otherwise ;  the 
lis  pendens,  the  notoriety  of  the  dispute ;  the  defendant  in 
doing  acts  himself,  adding  to  the  nuisance  and  continuing  it* 
But  these  nyitters  will  be  considered  in  bank.     The  juiy 
need  not  charge  their  minds  with  a  consideration  of  these 
at  present.     I  will  reserve  them  for  the  consideration  of  the 
judges  in  term ;  a  mere  matter  of  fact  will  at  present  be  left 
•to  the  jury ;  is  there  a  trespass  or  nuisance,  by  the  defendant, 
upon  the  land  of  the  plaintiff,  and  how  much  the  dan^ages  ? 
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V. 

Gorgas. 


V.       L  May  3d,  1811. 


Verdict, 
And  the  recognitors  of  assize  aforesaid,  say,  that  the  said  John 
Lrivezey,  and  Joseph  Livezey,  were  seized  in  their  demesnes  as  of 
fee  of  and  in  the  water  mill,  mill  race,  water  course,  stream  of 
water,  and  lands  and  tenements  with  the  appurtenances— in  tlie  said 
plaint  mentioned,  and  as  therein  speciRed,  and  as  the  said  John 
and  Joseph  Livezey,  have  above  declared.  And  further  the  recog- 
nitors aforesaid,  say  that  the  above  mentioned  Benjaniin  Gorgas, 
Jacob  Gorgas  and  John  Weiss,  unjustly  and  without  judgment,  the 
said  certain  wall  and  dam,  in  the  view  of  the  said  recognitors  pla- 
ced, and  in  the  said  plaint  specified,  did  levy  and  raise  toHhe  height 
of  2  inches  and  one  half  of  one  inch  from  a  line  2  mches  and  a  half 
below  the  lower  edge  of  a  certain  hole  of  one  inch  diameter,  bored 
jn  the  rock  at  the  eastermost  end  of  the  said  dam  thereby  obstruct- 
ing the  said  mill  race  and  water  course,  and  the  said  stream  of 
water  i-fuining  from  the  said  mill  of  the  said  John  Livezey  and 
Joseph  Livezey,  to  thci  nuisance  of  the  said  freehold  of  the  said 
John  Livezey  and  Joseph  Livezey,  but  not  with  force  and  aims,  as 
the  said  John  and  Joseph  Livezey,  have  above  complained.  '  And 
the  recognitors  aforesaid  assess  the  damages  of  the  said  John  Li- 
vezey ajid  Joseph  Livezey,  occasioned  by  the  obstruction  and  nui- 
«mce  aforesaid,  beyond  their  costs  and  charges,  by  them  in  their 
suit  aforesaid  expended  at  g  533  and^^^y  and  for  their  costs  and 
charges  aforesaid,  at  6  cents.  And  as  to  the  otlier  defendants,  tl:c 
recognitors  aforesaid  find  in  their  favour. 


*'  Whereby  he  is  cndatnaged  to  such  a  value."  3  Bl.  Com.  2^j, 

ACCORDING  to  the  old  doctrine,  M<r  sum  must  be  cer- 
tain^ and  declared  Upon  as  such.  Hence,  it  has  been  a  ques- 
tion, whether,  on  a  declaration  on  a  bond,  or  covenant,  a  jury- 
may  not  find  damages,  beyond  the  penalty.  Whatever  tech-  * 
nical  embarrassment  there  may  have  been,  or  may  still  be, 
in  a  court  of  law  in  England,  as  to  this  matter,  there  is  none, 

3  JM 
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and  ought  to  be  none,  with  us.     But  as  to  the  sum  given  by 
the  verdict^  being  more  than  the  sum  laid  in  the  declarafioDf 
that  is  a  technical  objection  which   has  received  some  comi* 
tenancc  by  implication^  bat  on  which  I  do  not  know  of  any 
decision.     The  implication  I  speak  of,  is,  the  remititur  which, 
ex  majore  cautela,  it  has  been  usual  to  make.     I  have  known 
counsel  remit  from  an  honest  and  fair  demand,  where,  from 
some  oversight,  the  sum  laid,  had  happened  to  fall  short ; 
and  it  appeared  to  me  to  be  one  of  those  technical  formali- 
ties,  which  are   in  the  way  of  substantial  justice,  that  was 
thought,  to  render  this  remitting  necessary.     The  principles 
are  correct,  and  further  justice,  that  the  writ  shall  agree  with 
the  precipe ;  the  declaration  with  the  writ ;  the  evidence 
with  the  declaration ;  the  verdict  with  the  evidence ;  and 
that  the  judgment  shall  correspond  with  the  verdict;  and 
the  execution  pursue  the  judgment.     But  the  less  or  more  of 
the   sum  laid  in  the  declaration  ought  not  to  afTe^t.    The 
more  does  not  affect ;  and  why  should  the  less  ?  It  is  as  im- 
material as  the  day  laid,  and  ought  to  be  so  held.     It  is  not 
what  a  plaintiff  demands,  but  what  he  proves,  that  is,  and 
ought  to  i>e  the  measure  of  his  damages.     In  an  action  of 
slander,  words  spoken,  since  the  action  brought,  that  are  not 
of  a  nature  to  support  a  new  action^  and  import  a  continuance 
of  the  same  slander ^  may  be  given  in  evidence,  at  least,  ac- 
cording to  some  authorities,  in  aggravation  of  the  damages, 
and  these  words  may  have  been  spoken,  since  the  declaration 
filed.     Be  that  as  it  may,  I  take  it,  that  in  an  action  for  as- 
sault, battery,  and  wounding,  evidence  may  be  given  of  an 
injury  consequent  upon  the  battery,  and  the  effect  of  it^  even 
after  the  declaration  filed ;  as  the  loss  of  an  eye,  or  the  use 
of  a  limb;  and  this  may  entitle  to  greater  damages,  than 
was  in  the  contemplation  of  the  party,  at  the  time  of  the  suit 
brought,  or  the  filing  of  the  declaration.     But  I  do  not  see 
any  principle  of  justice  that  could  be  in  the  way  of  a  reco- 
very, if  it  should  have  so  happened th2it  the  suitor  had  omit- 
ted to  make  an  application  for  leave  to  amend. 

The  idea  of  a  plaintiff  recovering  no  more  damages  than 
he  counts  for,  held  with  great  propriety  and  good  reason,  in 


Digitized  by. 


.Google 


L^w  Miscellanies-  459 

detinue  "and  in  debt  i  in  detinue^  because  the  judgment  is  to 
have  the  thing  detained ;  and  damages,  if  the  thing  itself 
cannot  be  had*  The  value  which  the  plaintiff  has,  himself 
set  upon  the  article,  must  be  taken  to  be  the  measure. 
Jenk»218,  pU  25.  This  principle  has  been  transferred,  with- 
out examination,  into  other  actions,  where  the  reason  does 
fiot  apply.  This,  where  the  jury  do  not  first  look  at  the  va- 
lue of  the  thing  in  controversy,  and  then  find  damages  as  a 
consequence;  but,  at  the  damages  in  the  first  instance,  for 
the  wrong  done. 


"  The  whole  of  this  process  is  dcnomiiiaiccl  the  pleading.**  j; 
51.  Com.  310.       . 

THERE  is  a  variation  in  the  ^racfic^  of  the  Pennsylvania 
poarts  firomi  that  of  England ;  not  in  principle,  but  in  the  less- 
er length  of  the  pleadings*  The  original  process  is  shorter^ 
because  an  ac  etiam ;  or  quo  minus ;  or  other  fiction^  is  not 
necessary  to  give  a  court  jurisdiction ;  which  is  t^ie  case  in 

'  that  of  the  king^s  bench,  or  exchequer,  where  jurisdittion  is 

i  taken  of  matters  that  properly  belong  to  the  court  of  cQmmon 
pkas.  But  the  process  of  summons,  or  capias,  or  other  writ, 
is  the  same,  substituting  the  name  of  the  commonwealth  for 
4at  of  the  king.    The  declaration  also,,  which  is  the  next 

.  step  in  the  cause,  on  the  part  of  the  plaintiff,  is  the  same ; 

'  and  therefore  we  take  the  English  forms  which  are  devised, 
in  the  different  kinds,  of  action,  to  give  a  statement  of  the 
demand  in  the  fewest  and  clearest  words  possible ;  though 
attomies  will  add  count  upon  count,  where  a  single  one  might 
suffice.  These  will  be  sometimes  necessary ;  because  the 
Pwiy^  or  the  attorney  for  him^  may  not  be  able  always  to 
know  what  he  will  be  able  to  make  out,  or  prove.  'As  for 
instance,  in  a  count,  or  statement,  he  may  allege  that  the  de-i 
fendant  contracted  to  pay  him  so  much  for  a  certain  article 
which  he  sold,  and  delivered  to  him.  He  may  not  be  cer- 
tain that  he  will  be  able  to  make  out  that  it  was  at  such  a 
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certain  price ;  and,  therefore,  he  will  allege  that  having  sold, 
and  delivered  such  article,  the  defendant  agreed  to  pay  him 
OS  much  as  it  was  worth.  ITie  same  in  the  case  of  labour, 
or  service  done  and  performed  :  the  same  in  all  cases,  where 
if  he  should  not  be  able  to  make  out  the  demand  in  one  way 
he  might  in  another. 

By  our  act  of  Assembly,  21  March,  1806,  Sec.  5,  it  is  provi- 
ded, "  That  in  all  cases  where  a  suit  is  or  may  be  brought  in  any 
court  of  record  within  this  commonAvealth,  for  the  recovery  of  any 
debt  founded  op  a  verbal  promise,  book  account,  note,  bond,  penal, 
or  single  bill,  or  all,  or  any  of  them,  and  which  from  the  amount 
thereof  may  not  be  cognizable  before  a  justice  of  the  peace,  it  shall 
be  the  duty  of  the  plaintiff,  either  by  himself,  his  agent  or  attorney, 
to  file  in  the  office  of  the  prothonotary,  a  statement  of  his,  her  or 
their  demand  on  or  before  the  third  day  of  the  term,  to  which  the 
process  issued  is  returnable ;  particularly  specifying  the  date  of 
the  promise,  book  account,  note,  bond,  penal,  or  single  bill,  or  all, 
or  any  of  them,  on  which  the  demand  is  founded,  and  the  whole 
amount  what  he,  she  or  they  believe  is  justly  due  to  him,  her  or 
them  from  the  defendant ;  and  it  shall  be  the  duty  of  the  defendant, 
at  least  twenty  days  before  the  next  succeeding  term  to  which  the 
process  issued  is  returnable,  to  file  in  the  office  aforesaid,  cither 
by  himself,  his  agent  or  attomey,  a  statement  of  his,  her  or  their 
account,  if  any  he  or  she  hath  against  the  plaintiff's  demand,  and 
particularly  specifying  what  he,  she  or  they  believe  is  justly  duo 
from  him,  her  or  them  to  the  plaintifi';  and  it  shall  be  the  duty  of 
the  prothonotary  to  file,  without  the  agency  of  an  attorney,  such 
statements ;  and  it  shall  be  the  duty  of  the  parties  to  appear  in 
their  proper  persons,  by  their  agents  or  attoniies,  on  the  third  day  t 
of  the  next  succeeding  term,  to  which  the  process  issued  is  return^ 
able,  when  the  term  is  for  one  week,  and  on  the  second  Monday 
of  the  term  when  the  same  is  to  continue  two  weeks,  before  the 
court,  which  shall  have  issued  the  same;  but  if  the  plaintiff  or 
plaintiffs  shall  neglect  to  appear  as  aforesaid,  the  court  shall  order 
a  non-suit  to  be  entered  ;  and  if  the  plaintiff  shall  appear,  but  the 
defendant  or  defendants  shall  neglect  to  appear  as  aforesaid,  and 
make  defence  against  the  den mnd  of  l  he  plaintiff  or  plaintiffs,  it 
shall  be  the  duly  of  the  court  to  give  judgment  by  default  against 
the  defendant  for  the  sum  v/hich  shall  appear  to  be  dufe;  but  if 
the  parties  anpciir  as  aforesaid,  and  the  defendant  refuse  to  con- 
fess judg;i)(,'nt,  the  cause  slu^ll  be  tried  by  fi  jury,  or  on  the  agrcc- 
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nent  of  the  parties,  it  may  be  referred  agreeably  to  the  provisions 
>f  this  act ;  and  tlie  plaintiff's  atttomey  shall  not  be  entitled  to  a 
judg-ment  fee,  in  any  action  of  debt,  whether  the  judgment  be  con- 
fessed by  the  defendant  or  rendered  on  the  report  of  referees,  or 
5n  the  verdict  of  a  jury ;  and  if  the  plaintiff  on  trial  being  had  as 
aforesaid,  does  not  recover  more  than  the  amount  for  which  the 
defendant  was  willmg  to  confess  judgment,  he  shall  not  recover 
any  costs  that  accrued  on  the  cause  subsequent  to  the  offer  of  con- 
fessing judgment,  excepting  the  costs  of  issuing  and  serving  a 
wrrit  of  execution  when  the  same  may  be  necessary." 

Our  courts,  in  every  case  before  this  act,  where  the  de- 
claration  was  not  sufficiently  explicit^  to  enable  a  defendant 
to  know  what  demand  to  meet,  would  direct  a  special  state- 
ment of  the  items  to  be  filed  ;  and  this  in  matters  of  account 
was  always  done,  if  the  party  demanded  it.  And,  it  was 
9klso  a  rule  in  most  districts,  that  the  declaration  or  statement 
fihould  be  filed  at  the  return  of  the  process^  or  during  the 
term,  if  an  appearance  had  been  entered,  or  special  bail  to 
the  action,  if  in  a  case  that  bail  could  be  required. 

I  do  not  see  any  thing  gained  by  this  act ;  for  surely  the 
party  might  always  have  been  his  own  attorney.  It  is  pro- 
vided by  the  constitution,  that  "  he  shall  be  heard  byliimself 
or  his  counsel." 

The  idea  of  the  legislature  was,  to  enable  the  better  evert^ 
man  to  be  his  own  lawyer.  But  every  man  will  not  chuse  to 
be  his  own  lawyer,  so  far  as  respects  the  conduct  of  a  suit 
in  court ;  for  he  will  not  find  his  account  in  it ;  any  more 
than  in  being  his  own  blacksmith  or  taylor.  For  though 
there  are  no  rules,  merely  arbitrary  in  conducting^  or  defend- 
ing a  suit  in  court,  but  all  is  founded  in  reason  and  good 
sense;  yet,  attention  divided  upon  different  objects,  distracts; 
and  the  habit  of  doing  a  thing  gives  a  futility  in  doing  it. 
There  is  no  magic  in  the  thing,  or  mystery,  but  as  the  good 
man  of  Auchtermuchty  found,  according  to  the  old  tale,  it 
was  best  to  stick  to  his  stots,  (oxen)  and  let  the  housewife 
mind  her  kirn,  (churn)  and  her  children.  But  to  go  on  with 
my  observations  to  the  student.  Suppose  yourself  attorney 
pr  counsel  for  the  defendant,  what  will  you  do  on  the  re- 


Digitized  byVjOOQlC 


462  J^AW  Miscellanies. 

turn  of  process,  say  a  summons ;  or  rather,  what  can  you 
do  in  any  possible  case  ? 

Answer*  I  can  object,  on  his  behalf  to  the  jurisdiction 
of  the  justice,  or  of  the  court,  and  allege  that  they  have  no 
cognizance  of  a  matter  in  his  case;  he  is  not  amenable  to 
that  tribunal.  If  that  is  overruled,  I  can  say,  he  is  entitled 
to  other  process^  and  move  to  quash  the  writ.  If  that  is  over- 
ruled, I  can  allege  that  the  adversary  has  no  right  to  sue,  as 
being  an  alien  enemy,  or  for  other  (^ause ;  or  that  tlie  de- 
fendant ought  to  be  sued  at  all,  or  alone,  bu^  with  others,  8c«. 

After  the  declaration  filed,  or  statement  made,  in  abate- 
vienty  the  preceding  matter  being  overruled,  I  could  demur 
to  the  declaration,  or  make  a  pause,  and  ask  whether  such 
a  declaration  or  statement  contained  cause  of  action,  &c. 

This  being  overruled,  I  could  plead,  in  bar,  as- we  say, 
such  as  a  former  recovery  for  the  same  cause  of  action.  All 
this  course  of  proceeding,  you  will  see  in  Chittyqn  Pfeadin^^ 
which  I  have  just  put  into  your  hands. 

Replication  to  your  plea  will  be  a  step  that  may  be  taken 
on  the  part  of  the  plaintifT*  You  demur,  or  make  a  pause 
and  put  it  to  the  court  to  say,  whether  such  u  replication,  is 
not  a  departure  from  the  point,  or  can  be  made. 

If  this  is  overruled,  you  will  rejoin,  and  make  an  answer 
to  what  he  had  replied  to  your  plea.  He  may  surrejoin  un- 
til it  comes  to  a  point  in  issue  between  you.  If  you  join  Is- 
sue, it  closes  the  pleadings. 

I  state  these  things  just  to  give  an  outline,  and  to  shew 
that  it  is  nothing  more  than  bringirig  the  parties  to  a  point, 
that  it  may  be  seen  what  is  the  controversy  between  them. 

At  an  early  period,  in  England,  all  those  matters  took 
place  at  the  trial  when  the  parties  came  into  court ;  and  the 
altercation ;  saying  that  the  party  could  not  sue  in  that  court; 
or  sue  at  all  from  some  disability }  or  that  he  could  not  sue 
alone ;  or  that  he  the  defendant  ought  not  to  be  sued  alone, 
but  with  another  in  the  bond  for  instance ;  or  that  his  actioa 
was  frivolous,  such  as  for  grinning  at  him,  &c.  &c.  But  an 
improvement  was  made  upon  all  this  in  due  time,  for  the  dis- 
patch of  business,  and  all  t^ese  alleging^  and  denials,  and 

Digitized  byCjOOQlC 


Law  MiBCEttANiEB*  463 

Tending,  and  pi^oving,  as  the  phrase  is,  came  to  be  pat  into 
nniting.  These  might  be  in  short  minutes  at^first;  but  in  due 
;itoc,  for  the  greater  certainty,  the  statements  came  to  be 
made,  on  both  sides,  at  greater  length. 

All  the  difference  then  is  with  us  that  we  take  the  mid- 
?vay,  a$  ic  was  in  the  second  stage  of  the  English  custom,  and 
itre  entered  in  brief  with  us  in  Pennsylvania* 


"  A  common  jiiry  is  oiic  retHrncd  by  the  sheriff  according  to  the 
iiroctions  of  the  statute,  3  Geo.  2,  c.  25,  which  appomts,  &c. 

As  the  juroi-s  appear  when  called,  they  shall  be^  sworn  inilcss 
challenged  by  either  party."     3  Bl.  Com.  358. 

BEFORE  this  statute,  the  sheriflF  summoned,  at  his  own 
discretion^  unless-  in  special  cases,  inhabitants  of  the  county. 
The  law  was  the  same  with  us  in  this  state  .before  the  revo- 
lufion  and  afterwards,  but  by  acts  of  assembly  on  this  head, 
provisions  are  made  even  in  the  return  of  a  common  jury, 
for  the  purpose  of  giving  a  fairer  chance  of  an  impartial  se- 
lection and  return. 

By  an  act  of  29th  March,  1805^  the  sheriff  and  commis- 
sioners, or  any  two  of  them  with  the  sheriff,  shall  meet  in 
each  county,  at  the  seat  of  justice,  at  least  thirty  days  pre- 
vious to  the  first  court  of  common  pitas  in  each  year,  and  se- 
lect from  the  list  of  taxables,  the  names  of  a  suitable  num- 
ber of  sober  and  judicious  persons  to  serve  as  jurors  for  that 
year,  and  write  the  name  of  each  person  so  selected  on  a  small 
piece  of  paper,  each  paper  as  nearly  alike  in  size  and  shape 
as  may  be,  so  that*the  name  does  not  appear ,'  t^vo  >vheels 
shall  be  provided.  No.  1,  and  No.  2;  the  names  for  grand 
jurors  shall  be  put  in  No.  1  ;  those  for  petit  jurors  in 
No.  2^  The  wheels  shall  then  be  turned  sufficiently  to 
intermix  the  papers,  and  having  first  drawn  from  the 
proper  wheels  a  number  of  names  sufficient  for  the  thtn  next 
court,  the  wheels  shall  be  locked  up  and  sealed,   &c.  au,d  so 
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in  thi'  same  matintt  dzy^  previously  to  i 

ing  court. 

The  name  of  each  person  summoned  and  imptini! 
according  to  the  provuionn  of  the  act,  shall 


ben  any  cause  shall  be  rcadjr  for  trial^^ome  dblntct 
"l>crson,  by  direction  of  the  court,  shall  In  open  court,] 
having  well  mixed  the  papers,  draw  out  one  aft*-'^  nn^^ 
until  a  sufficient  number  shall  appear  and  heap; 

A  supplement  to  this  act,  passed  4th  Ap*  180?, 
ihr^  T-^  -       -  process  sh*Tllbe  issued  for  siirrn^^^'' 
tJu  J  ill  immediately  give  notice  to  r 

crS|  who  shall  proceed  to  draw  a  sufficient  number  of  j 
for  the  next  court* 

By  an  act  parsed  4th  April,  1809,  it  is  provide!,  t^int- 
aU  civil  suits,  each  party  shall  be  allowed  to  cl. 
jurom  peremptorily ;  and  in  all  criminal  pre 
in  peremptory  challenges  have  not  hcretofot 
by  law,  the  defendant  or  defendants  shall  II 
leng^  four  jurors  peremptorily/** 

By  sec.  12,  of  the  act  of  21  Marchj  17":^ 
the    manner  of  giving  possession  to  the   V 
tenanl  holds  over,  a  jury  of  suhtantiai 
cd  to  be  summoned. 

In  the  case  of  special  juries,  our  '^  '^ 
dcr  ihe-  statute  Z  Geo-  2,  c,  35, 

!  unpro%'ement  In  a  trial  hy  jmv\ 
pnyvemeni^  was  on  the  suggestion,  and  at  i^ 
i!r  Mr,  Moutiiam,  ofPi- 

i/,      ,  u'/«rj;i  pcrui'u  aji  i'ui 

ptofestiioini)  latrtu^^  I  should  hove  much  to  «&}> 

Sed  nunc  n«u  eiatvhi»i  hK\i\ 
n\\  unplv- 


i^tfkiiAd 


Law  MucsLtANi£s*  465 

t 

<<  Thus  muoh  for  costs  to  which  judgments  are  a  necessary  ap* 
pendage."    3  Bl.  Com.  399. 

THE  minute  variations  in  the  law  of  Pennsylvania  from 
that  of  England,  with  regard  to  costs^  are  considerable* 
They  must  be  collected  from  the  acts  of  assembly,  and  the 
adjudications  of  the  courts*  In  case  of  granting  new  trials^ 
the  act  of  21  March,  1806,  sec*  3,  has  made  some  varia- 
tion from  what  the  law  was  in  this  state  before. 

It  is  provided  "that  in  all  cases  where  a  verdict  of  a  ju- 
ry shall  be  set  aside,  a  new  trial  shall  be  had  on  the  same 
conditions  as  to  costs,  and  daily  pay  as  are  above  prescribed, 
in  cases  of  a  new  trial  on  the  report  of  referees  being  set 
aside.  If  he  shall  prosecute  his  action,  and  not  recover  a 
sum  equal  or  greater  than  was  at  first  awarded^  he  shall  not 
have  judgment  for  costs,  and  shall  pay  the  defendant  seventy- 
five  cents  per  day  while  attending  on  the  same,  and  if  the 
defendant  file  such  exceptions,  and  the  award  be  set  aside 
by  the  court,  and  the  plaintiff,  by  a  new  action,  shall  recover 
a  sum  equal,  or  greater  than  the  original  award,  then  and  in 
that  case,  the  plaintiff  shall  have  judgment  for  all  the  costs 
accrued  on  that  suit,  together  with  seventy-five  cents  per 
day,  whilst  attending  the  same." 

A  new  trial  is  granted  by  the  English  judges  ^  and  was 
with  us  before  this  act,  on  condition  of  paying  the  costs  of 
^t  former  trial;  or  costs  to  abide  the  event.  That  is,  the 
costs  of  the  trial  to  go  into  the  bill ;  and  whoever  fs\ils,  pays 
the  whole  costs  in  the  cause*  It  is  to  be  remarked  that  the 
word  suit  is  used  in  the  act ;  and  therefore  it  is  the  costs 
of  the  xuhole  proceeding'  that  are  in  question  ;  not  a  particular 
part  or  portion,  such  as  the  costs  which  have  accrued,  from 
that  stage  to  which  the  person  applying  for  a  new  trial,  wish- 
es to  be  put  back,  which  costs  might  be  ordered  to  be  paid 
down ;  or  to  abide  the  event. 

But  this  section  would  not  seem  to  have  a  reference  to 
actions  where  land  is  to  be  recovered ;  for  the  words  are, 
'^  not  recover  a  sum  equal  or  greater,'^  which  can  only  be  in 
case  where  a  sum  is  to  be  recovered.     It  would  seem  to  be 
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% 
an  omitted  case,  where  land  is  demanckd;  and  therefore  ther 

law  must  remain  the  same  as  it  was  before,  as  to  costs  of  smt^ 
on  setting  aside  award,  or  a  verdict  in  ejectment. 

But,  by  the  act  of  20  March,  1810,  considerable  altera* 
tions  from  this  act  have  been  made,  and  in  regard  of  costs* 
By  sec.  9,  "  no  appeal  shall  be  allowed  to  either  party,  until 
the  appellant  pay  all  the  costs  that  may  have  accrued  on  such 
silk  or  action."  Quere,  will  not  this  amount  nearly  to  a  dbsio/ 
of  an  appeal^  to  the  poormanaltogether  ?  In  a  case  lately  broug^ 
from  Luzerne  county,  by  writ  of  error  to  the  term  at  Suiri>u- 
ry,,the  costs  of  the  different  arbitrations,  amounted,  if  I  re- 
collect right,  to  the  sum  of  %  276* 

For  the  further  amendments  by  this  act,  and  the  ad- 
judications of  the  court  upon  it,  I  refer  to  5  Smith's  laws,  139. 


"  The  king  (aiul  any  person  suing  to  his  use)  shall  neither  pay 
nor  receive  costs."  3  Bl.  Com.  400. 

THE  acts  of  assembly  have  made  a  considerable  altera^ 
tion  from  the  law  as  it  is  in  England,  with  respect  to  costs. 

By  an  act  entitled  "  A  supplement  to  the  penal  laws  of 
this  state,"  passed  23d  Sept.  1791,  itisprovided,  fsec.  11,) 
that  costs  accruing  on  bills  returned  ignoramus  shall  be  paid 
by  the  county.  \ 

By  sec.  13,  of  the  act  of  1791,  the  county  shall  pay  the 
costs  of  unfounded  charges,  preferred  before  a  justice  of 
the  peace  or  other  magistrate  having  jurisdiction  in  the 
case. 

By  sec.  15,  where  a  defendant  shall  be  convicted  of  a 
crime  punishable  capitally  or  by  imprisonment  at  hard  labour, 
the  county  in  which  the  crime  hath  been  or  shall  be  commit- 
ted shall  pay  the  costs,  if  defendant  hath  not  property  suffi- 
cient to  discharge  the  same ;  but  where  the  same  person 
hath  been  or  shall  be  convicted  of  divers  offences  at  the  same  g 
term  or  sessions,  the  county  shall  pay  the  costs  of  one  indict-  , 
ment  only. 
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By  a  supplement  to  the  penal  laws  of  this  state,  March 
tiO,  1797,  "  all  costs  accruing  on  all  bills  of  indictment  found 
by  the  grand  jury  of  the  city  or  any  county  in  this  common- 
wealth, charging  a  party  with  any  felony,  breach  of  the  peace, 
or  other  indictable  offence,  shall,  if  such  party  be  acquitted 
by  a  petit  jury,  on  the  traverse  of  the  same,  be  paid  out  of 
die  county  stock,  by  the  city  or  county  in  which  the  prose- 
cution commenced." 

But  it  being  found  that  these  laws  obliging  the  counties 
to  pay  the  costs  of  prosecution  where  the  party  indicted 
was  acquitted,  tended  to  promote  litigation,  "  an  act  to  regu- 
late the  payment  of  costs  on  indictments"  was  passed,  8th  De- 
cember, 1804,  which  provides  that  "in  all  prosecutions, 
cases  of  felony  only  excepted,  if  the  bill  or  bills  shall  be  re- 
tamed  *'  ignoramus,"  the  grand  jury  who  returns  the  same 
shall  decide  and  certify  on  such  bill,  whether  the  county  or 
the  prosecutor  shall  pay  the  costs  of  prosecution ;  and  in 
all  cases  of  acquittals,  by  the  petit  jury,  on  indictments  for 
the  offences  aforesaid,  the  jury  trying  the  same  shall  deter- 
mine, by  their  verdict,  whether  the  county  or  the  prosecutor 
or  the  defendant  or  defendants,  shall  pay  the  costs  of  prose- 
cution," &c. 

There  is  an  act,  passed  in  1 805,  explanatory  of  the  act 
ef  1804,  which,  as  well  as  the  second  section  of  this  "  act  ex- 
planatory" &c.  is  made  perpetual  by  that  of  29th  March,  1809. 
I   See  Smith's  laws,  in  note,  vol.  2,  548. 


"To  this  real  sullc7incsi^h\A  affected  timiditi^  of  the  judg-ea,  sugh 
a  narroiuneas  of  thinking  was  added,  that  every  slip  (even  of  a 
syllable  or  a  letter)  was  now  held  to  be  fatal  to  the  pleader,  and 
orertumed  his  client's  cause."     3  Bl.  Com.  410. 

BY  the  statutes  of  Jeofails  in  England,  which  had  been 

I  adopted  here,  great  relief  had  been  given  in  case  of  slips  of 

\   the  pen  or  mispellings,  &c.  defects  in  process  or  declaration, 

pleading,  &c.     But  by  the  6th  sec.  of  the  act  to  regulate  a_v» 
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bitrations  and  proceedings  in  courts  of  justice,  passed  2lst 
March,  1806,  *^  suits  brought  in  any  court  of  record  in  this 
commonwealth  shall  not  be  set  aside  for  informality,  if  it 
appear  that  process  has  iss.ued  in  the  name  of  the  comnoD- 
wcalth,  against  the  defendant  for  monies  due,  or  for  dama* 
ges  by  trespass,  or  otherwise,  as  the  case  may  be,  that  said 
process  was  served  by  the  proper  officer,  and  in  due  time,  nor 
any  plaintiff  non-suited  for  informality  in  any  statement  or  de- 
claration filed,  or  by  reason  of  any  informality  in  entering 
a  plea  ;  but  when  in  the  opinion  of  the  court,  such  informali- 
ty will  affect  the  merits  of  the  cause  in  controversy,  the  plain* 
tiff  shall  be  permitted  to  amend  his  declaration  or  statement, 
and  the  defendant  may  alter  his  plea  or  defence  on  or  be- 
fore the  trial  or  cause,  and  if  by  such  alteration  or  amend- 
ment the  adverse  party  shall  be  taken  by  surprise,  the  trial 
shall  be  postponed  imtil  the  next  court.'' 

Obstinacy  is  the  characteristic  of  an  Englishman ;  irras- 
cibility  that  of  the  Scot.  Ea  est  pervicacia,  say^  Tacitus  of 
the  Germans.  One  would  think,  says  Blackstone,  that  Taci- 
tus was  describing  a  modem  Englishman,  4  Bl.  Com.  171. 
Per  fervidum  Scotorum  ingenium,  says  Buchanan,  in  his 
History  of  Scotland. 

The  truth  is,  obstinacy  zn^ijirmness^  spring^from  the  same 
root,  virtue.  It  is  obstinacy  where  the  cause  is  bad  5  it  is 
Jirmness  where  the  cause  is  good.  What  could  make  the 
judges  sullen^  in  regard  of  amendments  which  they  had  the 
power  to  make,  being  within  the  province  of  the  practice  of 
the  law  ?  I  can  conceive  no  cause,  but  narrowness  of  think- 
ing, which  Blackstone  hints  at  ;  and,  the  habit  of  travelling 
long  in  the  same  track.  The  ass  is  the  most  obstinate  of  all 
animals  ;  this  from  its  nature  ;  and,  the  habit  of  going  in 
the  same  path,  produces  with  men  a  dread  of  innovationt 
Hence  the  timidity  of  which  Blackstone  speaks.  It  is  from 
these  reasons,  that  little  improvement  is  to  be  expected  from 
the  old  in  any  theory  of  science.  There  is  an  attachment 
to  prescription  in  physicians,  to  precedent  in  lawyers,  and 
they  are  afraid  to  depart  from  rule.  Old  generals  are  afrwd 
of  accidents^  says  Marshal  Berwick  in  his  Memoirs.    They 
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hsLve  character  to  lose ;  and  by  according  to  what  has  been 
done  before,  they  risi  less  than  in  departing  from  it ;  for 
they  have  precedent  to  justify.  And  it  is  in  the  application 
of  the  rule  to  the  case,  that  the  judgment  errs.  Departure 
from  rule  can  be  justified  only  by  success* 

Judges  would  not  undertake  to  amend  pleadings,  be- 
cause they  had  no  precedent  of  this,  or  that,  being  amended  ; 
and  hence  at  an  early  period  the  first  statute  of  Jeofails, 
14  Ed.  3.  c.  6.  viz.  "  That  by  the  misprision,  wheresoever 
It  be,  no  process  shall  be  annulled,  or  discontinued  by  mis* 
taking  in  writing,  one  syllable^  or  one  letter,  too  much  or  too 
little  ;  but  as  soon  as  the  thing  is  perceived  by  challenge  of 
the  party,  or  in  other  manner,  it  shall  be  Ijastily  amended,  in 
due  form,  without  giving  advantage  to  the  party  that  chal- 
lengcth  the  same,  because  of  such  misprision.'* 

The  timidity  of  judges  arises  a  good  deal  from  a  respect 
for  the  profession ;  and  strict  practitioners,  who  are  not  al- 
ways the  most  enlightened  upon  general  principles,  consider 
it  a&  affecting  the  craft  to  lessen  mystery,  or  to  detract  from 
precedent*  With  regard  to  these,  it  is  to  be  observed, 
that,  in  some  measure,  small  lawyers  at  least,  find  their 
account  in  it;  and  it  may  be  said  of  them,  hac  arte  vivitur ; 
by  this  craft  do  they  live.  We  see  therefore  the  expedi- 
encj'  of  the  provisions  of  this  act  of  the  legislature,  which 
is  more  than  has  been  provided  by  any  of  the  English  sta- 
tutes;  and  is  an  improvement  of  the  practice  as  it  was  be- 
fore, in  this  state. 


J*  If  the  plaintiff  recovers  in  an  action  real  or  mixed,  whereby 
the  seisin  or  possession  of  land  is  awarded  to  him,  the  writ  of  ex- 
ecution shall  be  aa  habere  /acias  aeisma?fi,  or  writ  of  seisin  of  a 
freehold "  3  Bl.  Com.  412. 

BY  the  law  of  England,  unless  in  the  case  of  a  chattel  in- 
terest, which,  upon  a  fieri  facias,  is  taken  possession  of  by  the 
.'.hcrifiF,  he  cannot  make  delivery  to  thct  purchaser;  so  that,  in 
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provided  for  the  landlord,  where  the  tenant  for  termofyearsy 
or  at  wiliy  unjustly  holds  over. 

There  are  two  British  statutes,  that  of  4th  Geo.  2,  c. 
28;  and  11  Geo.  2  c.  19,  by  which  the  lessor  or  reversioner 
may  recover  by  action  of  debt  double  the  yearly  value  of  the 
premises;  and  a  proceeding' by  ejectment,  but  not  our  *w;«- 
mary  proceeding'  by  ejectment,  as  under  our  act  of  assembly 
of  1772. 


"  And  thus  lastly,  for  the  sake  of  a  more  beneficial  and  com- 
plete relief  by  decreeing  a  sale  of  lands."     3  Bl.  Com.  439. 

THE  power  of  a  court  of  chancery  reaches  all  cases 
where  a  sale  ought  to  be  made  for  the  purpose  of  fulfilling 
marriage  settlements,  and  raising  portions,  or  paying  lega- 
cies or  debts  charged  on  the  estate ;  and  also  reaches  the 
case  of  executing  agreements  to  convey.  The  heir  or  the 
executor  with  a  power  to  sell^  or  whoever  it  is  that  can  make 
the  title,  will  be  compelled  to  do  it.  With  us,  having  no 
court  of  chancery  to  decree  a  conveyance  on  an  agreement 
to  convey ;  or  in  the  case  of  the  death  of  a  vendor,  to  com- 
pel his  representative  to  make  a  deed,  an  act  of  assembly 
was  passed  31  March,  1792,  "to  enable  executors  and  ad- 
ministrators, by  leave  of  court,  to  convey  lands  and  tene- 
ments contracted  for  with  their  decedents,  and  for  other  pur- 
poses therein  mentioned." 

There  is  no  provision  in  the  act  to  compel  executors  or 
administrators  to  a  specific  performance  of  the  contract  of  the 
decedent ;  but  the  court  is  empowered  to  give  leave  on  appli- 
cation by  petition  in  a  certain  case,  viz,  where  the  heir  is 
under  age  and  the  executors  have  no  authority  by  the  will. 

The  same  power  is  given  by  this  act  to  administrators. 

By  another  act,  2  Ap.  1802,  an  executor  or  administra- 
tor de  bonis  non  is  enabled  to  execute  a  deed  or  deeds,  Sec. 
according  to  the  contract  of  a  decedent  administrator. 

By  sec.  :3,  of  the  same  act,  w^^-^i'^^  the  administrator  has 

'  Digitized  by  CjOOQ  IC 


UsCEtLAVf 


orrii.r  u 


tih 


5  court,  arnl  i 


Irithoul    executmg  %  coii    ^         ,    and  no    j 
three  mon^  shull  be  sippoiotcd  Administrator 
the  orphans  court,  on  pttition  of  Om  j 
ihc  sheriff  to  execute  the  necessary  con; .  ,  -,..^.  - 

In  England,  admini^^traiors  have  nothing  to  do  with  t!, 
al  estate^  For  the  purpose  of  an  origtHai  sole  t)f  la: 
,      'ion  must  be  made  lo  the  nr   ^     ^         -     - 

.scmbly  with  a  view  lo  th* 
by  the  usage  of  the  country,  «nd  the  construethn 
courts  founded  upon  this  usagty  sale  may  be  made  for 
purpose  of  defraying  debts. 

By  the  constitution,  art*  5,  see.  6,  thelegUlaturcare^ 
powered  to  vest  in  the  courts,  such  powers  *^  ( 
in  equity^  as  shall  be  found  necessary*"     This  uii^^i*!. 
to  comprehend  the  power  of  decreeing  a  specific  convcj 
but  the  power  of  the  courts  has  not  been  yet 
such  extent;  and  therefore  In  all  cases  it  n^ 
mi  the  contract  where   the  party  or  his  re^ 
refuse  to  comply ;  or  by  action  of  ejectment  where  the 
will  be  recovered  under  the  agreement  to  convey. 

In  England  the  king  is  the  general  guardian  rvfiTtt-Titntl 
or  non  compos  mentis*     By  our  act  of  assembl  \^ 

April,  1794,  the  contract  of  any  person  for  the  sale  of  i 
who  after  making  the  same»  shall  become  lunatic   or 
compos  mentis^  it  shall  be  lawful   for  the   purcha.^r 
such  contract,  to  proceed  to  enforce  the  same  against  \ 
son  to  whom  the  custody  of  the  estate  of  5uc*' 
been  or  shall  he  commiued,  in  like  form  and  wi        _ 
and  the  person  having  such  custody  shall  have  like 
to  recover  the  purchase  money  u  'i  coot 

case  of  contracts  for  the  sale  of  la^i 
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tlic  authority  given  by  any  last  will  and  testam 
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sed  in  the  will. 
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By  sec.  4,  administrators  de  bonis  non  may  execute  the 
ower  and  authorities  contained  in  any  last  will  as  fully  as  if 
11  the  executors  had  joined  therein. 

A  supplement  to  the  act  of  1792,  passed  12th  March, 
804,  provides  that  in  all  cases  the  executor  of  an  executor, 
le  admininistratof  de  bonis  non^  and  so  on  in  succession^ 
liall  have  equal  powers  with  executors  and  administrators 
I  the  first  instance,  by  leave  of  court,  to  convey  lands  con- 
acted  for  with  their  first  decedents,  agreeable  to  the  act  of 
792. 

It  is  within  the  power  of  the  court  of  chancery  in  Eng- 
nd  that  the  execution  of  no  trust  shall  fail  from  the  want  of 
trustee  to  execute  the  trust ;  and  therefore  the  court  will 
)point  a  trustee  wherever  any  thing  is  to  be  carried  into 
Feet  which  equity  requires  should  be  done.  These  pow- 
•s  of  a  court  of  chancery  therefore  could  only  be  given  by 
t  of  assembly,  and  accordingly  from  time  tq  time  has  been 
vcn  in  the  case  of  representatives,  such  as  executors,  ad- 
inistrators,  &c. 

As  supplying  what  a  court  of  chancery  in  England  might 
ve  reached,  it  is  provided  by  an  act  of  28th  March,  1786, 
at  deeds,  conveyances  or  writings,  concerning  lands  and 
aements  when  lost  or  defaced,  may,  on  bill  or  petition,  be 
pplied  by  the  supreme  courts,  or  any  two  of  the  justices  ' 
ereof. 

By  an  act  passed  19th  Jan.  1793,  the  same  power  is  vest- 
in  the  respective  courts  of  common  pleas  of  the  proper 
unties. 


'^  An  answer  is  the  most  usual  defence  that   is  made  to  a 

intifF's  bill.     It  is  given  upon  oath."— ^ 

^^  In  almost  every  case,  the  plaintiff  may  demand  the  oath  of 

adversary."     3  BL  Com.  446. 

UND5R  ^^  chancery  power,  all  papers,  books  and  ac- 
ints  to  which  the  oath  refers,  may  be  called  for,  and  must 

Digitized  by  CjOOQ  iC 


the  legislature  have  power  to  w,.  i,.  . 
powers  to  all  extent^  to  compel  m  party  tt 
n»  ^M  n»  tu  prodticc  book&  atidpapervy  wbt: 
'   ''     \\nu     'lliey  huvc  r  -  "" 

:hc  power  to  re  ml 
upon  oath;  but  by  an  at :  Zfth  Feb*  j 

4^   I  ■      ^         '~  '        ■  '  ■      '    - 

COa;.,i....  ,-;--^^  ,,4  ,*,,„    ^.-L-,,  ....--.:   :_.;_   ,;...._.,   ,_.  _^- 

tioii  dcpendmg  before  thetn^  on  motion,  and  upon 
sufficient  cause  shewn,  by  affidavit  or  mfBrm 

1  notice  thereof  being  given,  ^     .  .^..;. .  >h    ^ 

'nflhcm,  to  produce  books  t.* 
power,  which  contain  eridenins  pcnincnt  toil' 
cither  \  '    U  fail  to  comply  with        ^ 

,duce  su  5  or  writlugs^  or  to 

le  flame  is  not  in  the  pam  *s  pou . 
lawful  for  the  said  courts,  if  ihc  paity  i»o  reii 
pUifitiflfi  to  give  judgment  for  the  tl«  'r  :•'  -: 
non-sufl,  ;md  if  ii  defendant,  to  givi  ► 

kor  her  i  U,  as  far  as  relates  to  &uch  par  > 

tilt  or  I  '  ^  or  the  il         ' 

f^fcncci  t  ksor  p:*|ii 

!  t*^  iipi>b'*'* 


**  By  the  andetil  cumtiiuti  Uw* 
phi  lite  breast  of  the  judgcik   to  dctr  f 
%oi  viv:     '      *     creatui'eji  of  t- 
III  r^e^ii  cu  ot   eouHtru 

I  ury  coii!4trucUmi»%  ofi- 


ts  which  1' 


4  Bl.  t 


'atH 


IN  the  summer  of  the  year  1794,  an  in*»i:!TertTn| 
j^iVtsMern  counties  of  Fennsylvaniat  took  ^ 

■  ■\  i:  law  of  tl.     *':.".    '.'  '^■ 

^  or,  cli^;,, 


.^•w 


iT*?m  t  ivt* 


the  fc<icral  court  tar  tri;it*hr*ft*LMTlT- 

^  1  practisinpj  \? -■    -  -^  u^rn 

im  from  *om^  !> 

quctice  of  which  I  had 
tIi%  the  Treason   iaw  of  tiu  Lti 
iiig  IS  a  note  of  ihc  ;irgiHTu  nr   T 
lo  h^vc  made  oa  the  law  pQimn  which 
[  case.    But  finding  that  luy  name  wai&  zitt^chccl  lo  thr 
Jp  agumtc  Ut^m^   I  declined  the  bciog  of  coun&el, 

uld  nrhe  the  necessity  of  the  couDscl  for  the  Uni- 

ate^,  ittumiuhfrtmg  up^n  the  iesthneivj  given*    la  bi 
"  "  -u  -     r     rcution,  and  at  the  saiiKtlinc 
c used ^  would  seem  to  involve 
rlstcncy  j  or,  at  leti*t,  it  was  a  sltuniioD  not  plira- 
:^    V     T'  of  this  iyKW\v 

I  -I  iat  bcfon^  i  believe 

[  lUde  read*     But  at  :iny  mtc  I  hare  ihought  pro* 
^K  it  :-  ICC  for  pre  serration,  by  subjaintng  it 

lit  til* 


)K  "v   ^t»v   V..IIMUWH  law  is  iudeiiiiui-^  .  ivcbiL^ 
ird  Illfi    enlarged  by  21    Hichanl   II:    reMr*^ 
hf  t  Jlrary  IV,  chapter  loth,  and  bniuj;rhi  back  to  thai  of 
jj^ml    lU  1 1  enlarged  again    by  siiitidry  tUtUtcs:    U  wui 
ffk  10  Ibai  wf  25  Edward  III,  by  I  Edward  Vl.  chapter 
|r  li  by   %imdi7  stat\iies  5  s  it  was  brought  back 

,  Uti.     I  hure  noted  the  al>ovc  to  ^lew  tlic 

[  eoinmoa  law^  i^^d  the  Ouctuation  of  the  statitlc  law 
\isi  regard  of  tlie  extent  i>f  ueaaon. 


ih  Irft  in  thf 
fff}f,       *   Bht 


*hrJHdg 


nd  i*;venticTh  yrar  nj  rn^'  tore  k' 

huch  /iaintif  it  i>  * 
lies  ai  large,  11^. 


xt  uil  14,  the  treason  law- of  E  \ 

could  be  more  shocking;  than  the  coodidoD  of  ibr 

le  of  treason  m  Eo{^land  al  !fi)- 
vlw;iiii  flL     By  t?ie  treason  Jaw  of 

3  reduced   to   si   single  itfn! :  * *•? 
T  the  kbf^iD  Ms  realm. or  !■ 

in  them  4iiii 

'c  words  of  0ui»  act  are,  "^  if  any  ikersou 

ii'^\,  ''  '  ,/■',,.'    , 

lb- 

fori  wlUmi  the  United  Stales,  or  elscwt  i 

My  dethictioiinow  is,  1.  T1 
ptaCL*  in  I  he  law-  of  KriT^lantf, 
IflLWi  ID  regard  • 
hw  oTthc  Unittu  :>Lj.irs^  u  » 

It  will  h('  secn^  in  the  sc* 
lias  been  of  the  common  law,  i 
law,  T)f^  '-'M'  ^t*'  indktment  v,,.^  .im,pv..  ^  .m  ,,,,.   ^i 
copy  L  1 ;  no  coutisel,  except  on  point  ol'  lav, 

to  comijcl  'he  dcfcncUiti  to  appear;  t- 

ifrhenihry  i,  .  mrmy  ;  no  limitation  of  the 

By  7ih  William  1  m  ovldctl  thai  a  copy  q(  i 

'  ~  -U 

'^      ^         ;  ,  'jf  witnesses. 

Limitation  of  pr<  f  >  Uiree  yuars 

of  the  common  latv, 

By  ihc  commoik 
lintited  to  three  yenj 

th<  '/ 

witnesses  and  jurors,   h  to  be  delivered  i 
tliree*.*'     '     ^  "  f      '      '    '"    ^  '   ^  ^ 

rinploy,  counsel  to  be  asfignrd  r>y  > 

^ftory  pi*occ»s  to  p;   ' 

f;  and  thobc  wit: 
*Tl;uaihe  tivasut* 
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ring  the  civil  wars,  in  the  contest  for  the  crown,  by  the 
houses  of  Lancaster  and  York.  The  king  de  jure,  and  the 
king  de  facto  provision  softened  it  a  little ;  but  nevertheless 
the  kingdom,  for  several  ages,  was  but  a  Golgotha,  or  place 

Let  us  see,  in  the  third  place,  what  has  been  tlie  change  in  the 
nature  of  the  proof  necessary  to  fix  the  crime  of  treason. 

By  the  common  law  one  witness  Avas  sufficient.  By  1  Edward 
VL  chapter  12,  two  witnesses  are  made  necessary.*  1  and  6th 
Edward  VI.  chapter  Sd :  it  is  made  necessary  that  tlie  witnesses 
be  brouj^htface  to  face  with  tlic  accused-f 

By  13  Charles  II,  "  Two  lawful  and  credible  witnesses,  upon 
oath,  upon  trial,"  are  made  requisite. 

While  such  was  the  process  of  legislative  improvement  in 
regard  of  pi'wjf  in  case  of  treason,  did  the  judges  keep  an  equal 
pace  in  favour  of  humanity  in  the  construction  of  those  statutes : 
No;  their  leaning  constantly  was  against  the  accused;  for  near 
a  century ,:f  the  statute  of  1  Edward  VI.  was  Iktlc  regarded,  or  it 
was  rendered  nugator}',  by  the  extraordinary  resolution,  "  that 
one  witness  of  his  own  knowledge,  and  another  by  hear-say, //om 
himj  though  at  third  or  fourth  hand,  made  two  witnesses  or  accu- 
sers within  the  act."  Even  in  cases  where  the  accused  insisted 
strongly  on  the  benefit  of  this  act,  the  counsel  for  the  crown  has 
gone  on  in  the  method  formerly  practised,  reading  examinations 
and  confessions  of  persons  supposed  to  be  accomplices;  some 
living  and  amenable,  others  lately  hanged  for  the  same  treason. 

In  succeeding  trials,  the  prisoners  have  been  told  that  the 
statutes  of  Edward  VI,  Avere  repealed,  particularly  that  which 
regards  two  wiuicsses  face  to  face ;  "  that  this  law  liad  been 
found  dangerous  to  the  crown." 

When  the  people  of  all  ranks  and  parties  in  England  had  been 
learning  moderation  hi  the  school  of  adversity,  light  began  to  dawn 
upon  them.  The  judges  were  at  length  brought  to  attend  to  the 
statute  of  Edward  VI ;    but  gave  it  a  construction  unfavourable 

*  "  Be  accu.^cd  by  tvjo  sufficient  and  latvful  vjitncfii^cs.,  or  shall 
':oillmifly  and  ivithout  -violence  confess  the  same.**     Stat.  686. 

t  "  Beaccuacd  hij  two  lavjf id  accusers  ;  ivhich  said  accusers^ 
^i  the  time  of  that  arraignment  of  the  party  accused^  if  they  he 
ihen  livings  shall  be  brought  in  fivrson  before  the  party  accused^ 
and  avow  and  maintain  that  they  have  to  say  against  the  said  par* 
^y^tofiro-ve  him  guilty  of  the  treason  or  offcinTra  critnincd  in  the 
^ill  of  indictment  "     Stat.  686. 

t  17  Foster,  33:. 
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rill  receive  a  death-blow,  by  the  resistance  made  to  it  at  the 
resent  time.  It  is  astonishing  how  it  came  into  the  mind 
f  an  enlightened  Englishman,  such  as  Blackstone,  to  justify 
,  and  to  call  it  a  principle  of  universal  law^  as  he  would 

iiestion  which  I  shall  consider,  is,  What  shall  be  said  to  be  a 
levying  war?*'  I  shall  state  first  what  by  tlie  decision  of  the 
dges  of  England,  has  been  consti'ued  to  be  a  levying  war. 

It  would  strike  the  common  mind,  that  the  taking  arms  to  de- 
rone  the  king,  or  to  change  the  government,  could  alone  amount 
a  levying  war :  that  there  must  be  not  only  an  assembling  in 
ins,  but  an  animus  sudvertendi,  or  intention  of  overthrowmg  in 
5  case.  But  it  lias  been  carried  much  furtlier  by  the  judges. 
)  explain  this,  I  cannot  serve  the  public  better,  than  by  transcrib- 
ja  chapter  from  the  most  sensible  writer  on  this  subject;  that  is 
dge  Foster.  It  is  chapter  2d,  of  discourse  1st,  of  high  treason, 
the  cldiUSG  of  levying  war,  and  adhering  to  the  king^a  enemiea. 
"  Lord  chief  justice  Hale  speaking  of  such  unlawful  assemblies 
may  amount  to  a  levyiJig  of  war  within  the  25  E.  3,  taketh  a 
Terence  between  those  insurrections  which  have  carried  the 
jearance  of  an  anny  formed  under  leaders,  and  provided  with 
iitary  weapons,  and  wiih  drums,  colours.  Sec.  and  those  other 
orderly,  tumultuous  assemblies,  which  have  been  drawn  toge- 
r  and  conducted  to  jpurposcs  manifestly  unlawful,  but  with- 
any  of  the  shew  and  apparatus  of  war  before  mentioned. 
"  I  do  not  thmk  any  great  stress  can  be  laid  on  that  distinclion. 
J  true,  that  in  case  of  levying  war,  the  indictments  generally 
rgc  that  the  defendants  were  armed  and  arrayed  in  a  warlike 
iner ;  and  where  the  case  would  admit  of  it,  the  other  circiim- 
iccs    of  swords,  guns,  drums,  coloui's,  &c.  have  been  added, 

I    think  the   merits  of  the  case  have  never  turned  singly  on 
of  those  circumstances. 

•<  In  the  cases  of  Damarce  v.  Purchase,  which  are  tlie  last /;//;/.'- 
;ases  that  have  come  in  judgment  on  the  point  of  constructive 
ing  war, there  was  nothing  ^/vr«  in  tvidtnce  of  tlie  usual  pa- 
ltry of  war,  no  military  weapons,  no  banners  or  drums,  nor 
regular  consultation  previous  to  the  rising.  And  yet  the  want 
ifse  circunistanccs  Aveighed  nothing  with  the  couit,  thougli 
pHsoncr's  counsel  insisted  much  on  that  matter.  Tliciiuniber 
ic  insurgents  supplied  the  want  of  military  weapons ;  aiul  they 
}  provided  with  axes,  crows,  aiul other  tools  of  the  like  nutiiie, 
cr  for  ihc  mischief  they  intended  to  c fleet. 
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^f  :tmt*  time  under  the  head  of  /Vr:r 

U1S  its  Itmits. 
txj^icjicc,  we  nattitcU*^  unc  aubjucuoa  and  ub 

:    The  true  critt 
1  the  parties  assrni 
auui  ui  some  /tr 

fi.  Lhiheatai 

>  /^  L^o  the  word  L''t,-cc^r/T'f-r;'  uujjjhl  lu  have  Ll 
crclly  with  men  oi' amis  ag;unst  iiny  other  In 
<  to  take  aud  keep  him  'till  he  make  fine 
*  not  the  mmd  of  tlic  king  nor  his  council  hvai  in  ^j 
w  be  mijtitlgcd  treason  -,  but  It  ^^liall  be  tidjutjged  k\- 
i»  according  to  the  laws  of  the  bnd  of  old  umtM  us. 
"■''  the  cuseir  '  "     Then  imui    '    "  ' 

!  >c  which  :  to  The  end  of 

it"  in  such  case  or  o:/nfr  iike  the  ofletjee  httfl  ihej 
h^ Ail  .uijudged  trcEvionj  whei*eby  the  lands  of  tht* 

ome  to  the  crown  as  forfeit ;  ilic  lords  of  the  fee 
btanding  huve  the  escheat  of  sueli  lands,  saviri 
cai*,  and  waste. 

«*  1  will  make  ashoK  observation  or  two  on  thoMctmi 
*^  Isti  Tlic  first  clause  is  evidently  declanitarjr  of  the  < 
Wt  it  shall  be  adjudged  felony  or  trespass  c^r-?     -  ^ 
Ar  land  of  i/td  time  mtd.     The  aeeond  hath  ^  Ji 

le  judgments,  in  wliicb  ''  lun  law  1 

d(;ivctha  speedy  and  efl^jv.,-!   ..inedy  ♦" 
lad  imffered  by  those  judgments* 

**  2dly,  The  words  of  the  firitclauiic  dtscni 
if  any  man  ride  armed  openly  or  Becretly  s:.-!  .i— 
did  in  tlie  language  of  these  times,  mcaj)  nothing  le 

t'        "    'lies  of  men*  friends,  tcnantKj  or   ' 
:   a  warlike  mnnner,  in  order  to  i' 
^  other  by  dun  of  numbers  atid  superior  stren^h. 
iftiieiiihljefi  !ui  formed  andnrrnyed,  if  i' 
jfu  prliulonatUi-Ct  were  iiutdtcrnvd  • 
*^<  3dly,  Tliough  ttie  stattite  mentloneth  onl) 
jItitic  to  kail,  i  '         *  iprisoiH  yet  these,  put  a^  l. 
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PUT  minority.^^  1  BL  Cotn.  453.  Ruthefforth,  atid  every 
other  English  Writer,  to  parental  sul'jecti§n  SLSsigas  the  same 
Ihnit.  On  principle  of  natural  reason,  the  contrary  suppo- 
sition, would  enslave  descendants  ad  infinitum. 

Adam  came  from  his  Creator,  a  perfect  man»  To  the  Al- 

of  example  only,  will  not  exclude  others  wliich  may  be  brought 
within  the  sanie  rule.  For  the  retrospective  clause  provideth, 
that «  if  in  such  case  or  other  like  it  hath  been  adjudged** — what 
arc  the  other  like  cases  ?  all  cases  of  the  like  private  nature  are,  I 
apprehend,  within  the  reason  and  equity  of  the  act.  The  cases  cit- 
ed by  Hale,  some  before  the  statute  of  treasons,  and  others  after 
it,  those  assemblies  though  attended  many  of  them  with  bloodshed 
and  with  the  ordinary  apparatus  of  war,  were  not  held,  to  be  trea- 
sonable assemblies.  For  they  were  not  in  construction  of  law, 
raised  against  the  king  or  his  royal  majesty,  but  for  purposes  of  a 
private  personal  nature. 

"  Sec.  2.  Upon  the  same  principle  and  within  the  reason  and  e- 
quity  of  the  statute,  risings  to  maintain  vifirivate  claim  of  right,  or  to 
destroy  fiarticular  inclo,sures,  or  to  remote  nuisances  which  affect- 
ed or  were  thought  to  affect  in  point  of  interest  the  fiarties  astern- 
bled/or  these  /lur/ioscay  or  to  break  prisons  in  order  to  release  fiar- 
ticular persons  without  any  other  circumstance  of  aggravation,  have 
not  been  held  to  amount  to  levying  war  within  the  statute. 

"  And  upon  the  same  principle  and  within  the  same  equity  of 
the  statute,  I  think  it  was  very  rightly  held  by  five  of  the  judges, 
that  a  rising  of  the  weavers  in  and  about  London  to  destroy  all  en- 
gine looms,  a  machine  which  enabled  those  of  the  trade  who  made 
use  of  it  to  undersell  those  who  had  it  not,  did  not  amount  to  levy- 
ifig  war  within  the  statute  ;  though  great  outrages  were  commit- 
ted on  that  occasion  not  only  in  London  but  in  the  adjacent  coun- 
ties, and  the  magistrates  and  peace  officers  were  resisted  and  af- 
fronted. 

"  For  those  judges  considered  the  whole  affair  merely  as  a  ftri^ 
vate  qvarrel  between  fnc?i  of  the  same  trade  al)0ut  the  use  of  apar^ 
liCUlar  engine^  'which  those  concerned  in  the  rising,  thought  detri- 
mental to  theyn.  Five  »f  the  judges  indeed  were  of  a  different  opi- 
nion. But  the  attorney  gencial  thought  proper  to  proceed  against 
the  defendants  as  for  a  riot  only. 

**  Sec.  3.  But  every  insurrection  which  in  judgment  of  law  is 
intended  against  the  person  of  the  king,  be  it  to  dethrone  or  inj- 

3  P 
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mighty  he  owed  his  bringing  up  to  panhood,  atid  placing  him 
where  he  was.  We  may  suppose  the  first  man  bound,  in  like 
manner,  to  take  care  of  his  offspring,  until  brought  to  the 
same  period ;  and  in  so  doing,  it  was  but  the  discharge  of  «b 

prison  him,  or  to  oblige  him  to  alter  his  measures  of  govemment, 
or  to  remove  evil  counsellors  from  about  him,  these  risings  all 
•  amount  to  levying  war  within  the  statute  ;  whether  attended  with 
the  pomp  and  circumstances  of  open  war  or  not.  And  every  con- 
spiracy to  levy  war  for  these  purposes,  though  not  treason  within 
the  clause  of  levying  war,  is  yet  an  overt  act  within  the  other 
clause  of  compassing  the  king's  death.  For  these  purposes  can- 
not be  effected  by  numbers  and  open  force,  without  manifest  dan-  - 
ger  to  his  person. 

"  Sec.  4.  Insurrections  iii  order  to  throw  down  all  inclosures, 
to  alter  the  established,  law.  or  change  religion,  to  enhance  the 
price  of  all  labour,  or  to  open  all  prisons,  all  risings  in  order  to 
effect  these  innovations  of  a  public  and  general  concern  by  an  ami' 
cd  force ^  are  in  construction  of  law  high  treason,  within  the  clause 
of  le\7ing  war.  For  though  they  are  not  levelled  at  the  person 
of  the  king,  they  are  against ///«  royal  majesty »  And  besides,  the? 
have  a  direct  tendency  to  dissolve  all  the  bonds  of  society,  and  to 
destroy  all  property  and  all  government  too,  by  numbers  and  an 
armed  force.  Insurrections  likewise  for  redressing  rza/Zowc/' griev- 
ances, or  for  the  expulsion  of  foreigners  in  general,  or  indeed  of 
any  single  nation  living  here  under  the  protection  of  tlic  king,  or 
for  the  reformation  of  real  or  imaginary  evils  of  a  public  natute^ 
and  in  nvhich  the  in,surgcnts  ha-ve  no  special  interest^  nsings  to  ef- 
fect til  esc  ends  by  force  and  numbers,  are  by  consU^uction  of  law 
within  the  clause  of  levying  war.  For  they  are  levelled  at  the 
king's  crown  and  royal  dignity. 

"  Sec.  5.  It  was  adjudged  in  the  16th  Car.'l.a  season  of  great 
agitation,  that  going  to  Lambeth  house  in  a  warlike  manner  to 
surprise  the  archbishop,  who  was  a  privy  counsellor,  it  bcuig  with 
dnimfi  and  a  multitude  to  the  number  of  300,  was  treason. 

"  This  is  a  very  imperfect  account  of  an  insurrection,  which  hath 
found  a  place  in  the  best  histories  of  that  time.  The  tumult  hap- 
pened on  Monday  the  11th  of  May,  1640,  about  midnight.  On 
Thursday  following  the  special  commission  under  which  the  judg- 
es sat  was  opened  and  proceeded  upon ;  and  Benstcad  a  ringlead- 
er in  the  tumult  was  convicted,  and  within  a  vciy  few  days  aft<r- 
'wards  executed. 
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ebligation.  It  did  not  entitle  him  to  the  perpetual  service  of 
the  descendant ;  or  to  authority  and  command  over  him.  If 
the  jus  parentis,  or  patria  potestas,  must  then  have  a  limit, 
how  can  the  right  of  a  society  attach,  on  his  coming  to  be  of 

«  It  is  not  very  easy  from  the  short  note  of  the  case  given  by  the 
reporters,  to  collect  the  true  grounds  of  this  resolution.  But  the 
history  of  the  times  will  enable  us  to  form  a  probable  conjecture 
concerning  them. 

"  On  the  5th  of  May  the  parliament  was  dissolved  to  the  general 
dissatisfaction  of  the  nation.  And,  which  greatly  increased  the  ill 
huroour  of  the  {)eople,  the  convocation  was  by  a  new*  commission 
impowered  to  continue  sitting,  notwithstanding  the  dissolution  of 
llic  parliament.  And  the  blame  avd  odium  of  both  thvse  ujifio/iu- 
lar  mrasure'a  tuere  laid  u/ion  the  archbisho/i, 

"  On  Saturday  the  9th  of  that  month,  a  paper  was  posted  up  at 
the  Exchange,  exhorting  the  apprentices  to  rise  and  sack  the  arch- 
bishop's house  on  the  Monday  following.  And  accordingly  on 
that  very  day  an  attempt  was  made  upon  Lambeth  house  by  a 
rabble  of  some  thousands ;  with  open  profession  and  protestation, 
thnt  they  would  tear  the  archbishop  in  pieces, 

^  It  were  to  be  wished  that  tlie  full  import  of  the  libel  posted  at 
the  Exchange,  in  consequence  of  which  tlic  attempt  was  made, 
hail  been  set  out :  and  also  that  we  were  informed  what  was  the 
cry  among -the  rabble  at  the  time  of  the  attempt,  more  than  that 
they  would  tear  the  archbishop  in  pieces.  These  circumstances. 
Could  wc  come  at  them,  would  probably  let  us  into  the  true  rea- 
son and  motifbs  for  the  rising;  and  consequently  into  the  reaspn 
wid  grounds'of  the  opinion  of  the  judges.  For  if  it  did  appear  by 
the  libel,  or  by  the  cry  of  the  rabble  at  Lambeth  house,  that  the  at- 
tempt was  made  on  account  of  measures  th(^  king  had  taken^  or  vjas 
tken  taking-  at  the  instigation  as  they  imagined  of  the  archbishoji  ; 
that  the  rabble  had  deliberately  and  upon  a  public  invitation  at- 
tempted by  numbers  and  open  force^  to  take  a  severe  revenge  ufu 
^n  the  pri-uy 'Counsellor,  for  the  measures  the  sozwreign  had  taken 
ar  vjas  fiursuing  ;  if  Uiis  may  be  supposed  to  be  the  case,  I  think 
the  supposition  is  not  very  foreign,  the  grounds  and  reasons  of 
^  resolution  would  in  my  opinion  be  sufficiently  explained,  with- 
W  taking  that  little  trifling  circumstance  of  the  drum  into  the 
case.  Upon  such  a  supposition,  the  case  came  withm  the  treason 
•jf  Talbot's  case,  17  R.  2,  cited  by  Hale.  And  I  tliink  too  within 
the  rules  laid  down  in  the  two  preceding  sections.     But  without 
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iio  age  lo  provide  for  lumstit^  so  as  t 
.dnisiDg  another  toil,  or  rlectinc:  a  tl 
tfhom  to  flod  his  happmcs^ 

I  Ihivc  beet)  ted  to  these  rcficclioi^  uhcii  i  liavc  ihau| 

the  help  nf  some  such  sixi 
l»fd  by  the  rcfwii,  which  ljh 

"Sec*  6.  Jim  a  bale  Lon  ^ 
purpose  mem  toned  in  the  two  preceding  sections  aiwi  in  tlie  i 
i«  Doi  an  overt  act  of  cor^'^"--* --  the  kiiig%  df"'^'      ^'^ " 
come  under  any  species ci t  within  the  ^5  1 

fhc  riming-  6e  rff'tctni  Aiul  In  tliist  cawi;  the  coi 
iia  the  actors  vnll  be  ai!  ccjually  guilty.  For  in  U 
kwdSf  all  the  fiarticipet  criminiH  arc  principals. 

*^  It  mujyi  f^  admitted,  that  conspiracies  for  lln 
I »cen  adjudged  treason*     But  tlxoac  judgtucou  v- 
tUc  tempoi'ary  act  of  IS  Elix.  which  made  compuj^b 
declared  by  prititlnj^*  wr^^  .\c| vised  speakin$> 

during  the  life  of  (/u*  ytfr 

**  There  was  an  aet  in  the  13  Car. 
which  some  prosecutions  were  founded  ;  but  Uiaiact  c>;pircd  1 
the  death  of  the  king. 

**  Si:c.  7.  The  e^aes  of  Damurce  and  Purchase  for  i 
il^juecting  hoi3E  -  ''  •^otcftiaiii  dissenters,  being  ilu  ' 
thai  have  conit   i  kcnt  tipon  the  doct-inr  of 

levying  war;  and  having  been  ruled  upon  r 
precedent,  I  will  state  them  somewhat  lar|.^^,«  ij  ... 
^rhdi.  ^ 

♦*The  indictineutschar 

aUegiance,  &c.  and  conspii^,^,  .., ■  ■■ -r^  - 

and  public  tranquiUity  of  Uic  kingdom,  did  tni* 
ioi '  i  intend  to  kAyuud  i^i"»c  tfar,  rcb: 

rti'  ,    list  the  tpiiscn  within  the  kingdom  f  , 

to  contpktc  ande^ect  tiiosc  tttcir  Intiterou^  hitcntiona  and^ 
fuf  -he  t'  ■  at 

f  number  i  uicd  and  arni; 

ri  and  llior^  ii*ailorouskly  asscmblodi  didi 
i>v^\x  Miaaiii,  pjT  '  '      '  war  against  Lite  ffuceih  a|{aliiil| 

dTTtv  f^!"tj¥*ir  '^Vli. 

u|K»D  iho  u  ial  of  ihc«»c  men,  which  ? 

..*.  .,   .1...   i>n   n^Jft,     ii..«  ........  .t 
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q{  theapplication  of  the  law  of  treason,  to  those  who  in  civil 
dissensions  have  endeavoured  to  withdraw  themselves  from 
the  scene  of  tumult  and  of  jeopardy. 

But  it  will  be  said,  let 'people  expatriate,  provided  it  is 

the  doctor  from  Westminster  to  his  lodgings  in  the  temple,  conti- 
nued together  a  short  space  in  the  King's  Bench  walks,  cryinij 
anioog  other  cries  of  the  d»y,  doivn  with  the  Prehbyterians, 

"  At  length  it  was  proposed,  by  whom  it  was  not  known,  to  pull 
down  the  meeting  houses,  and  tliereupon  the  cry  became  general, 
dovm  nuith  the  meeting  house 8  :  and  some  thousands  immediately 
moved  toward  a  meeting  house  of  Mr.  Burges,  a  protcstant  dis- 
senting minister;  the  defendant  Damaree,  a  waterman  in  the 
queen's  service,  and  in  her  liveiy  and  bad^^e,  putting  himself  at 
the  head  of  them,  and  crying,  come  on  boysy  Vll  lead  you,  dow?i 
vfith  the  meeting'  houses.  They  soon  demolished  Mr.  Burges's, 
and  burnt  the  pews,  pulpit,  and  other  materials  in  Lincoln's  Inn 
Fields.  After  they  had  finished  at  that  place,  they  agreed  to  pro- 
ceed to  the  rest  qf  the  meeting  houses,  ^  And  hearing  that  the 
guards  were  coming  to  disperse  them,  they  agreed  for  the  greater 
disfiatch  to  divide  into  several  bodies^  and  to  attack  different  houses 
at  the  same  time.  And  many  were  that  night  in  part  demolished, 
and  the  materials  burnt  in  the  street. 

"  The  prisoner  Damaree  put  himself  at  the  head  of  a  party  which 
drew  off  from  Lincoln's  Inn  Fields  and  demolished  a  meeting 
house  in  Druiy-Lane,  and  burnt  the  materials  in  the  street ;  still 
crying  they  would  pull  them  all  doivn  that  night, 

"  While  the  materials  of  this  house  were  burning,  the  prisoner 
Purchase  who  had  not,  for  aught  appeared^  been  before  concerned 
in  the  outrages  of  that  night,  came  up  to  the  fire  very  drunk  ;  and 
with  his  drawn  sword  in  his  hand,  encouraged  the  rabble  in  what 
they  were  doing.  And  incited  them  to  resist  the  gu,ards  who  were 
just  then  come  to  the  fire  in  order  to  disperse  the  multitude.  He 
likewise  asaulted  the  commanding  officer  with  his  drawn  sword, 
and  struck  several  of  their  horses  w^ith  tJie  same  weapon.  And 
then  advancing  towards  the  guards,  cried  out  to  the  rabble  behind 
him,  come  on  boysy  Vll  lose  my  life  in  the  cause,  I  will  Jtght  the 
best  of  them, 

"  Upon  tlic  trial  of  Damaree,  the  cases  referred  to  before  in 
sect.  4.  and  5.  were  cited  at  the  bar,  and  all  the  judges  present 
were  of  opinion  that  the  prisoner  was  guilty  of  tiie  high  ti*eason 
charged  upon  him  in  the  indictment.     For  here  was  a  rising  with 
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to  caU  upon,  and  compel  the  individual  emigrant,  to  take 
arms,  if  the  sovereign -authority  of  that  society  should  com- 
mand it.  Here  then  will  be  a  dilemma; .  and  the  right  of 
changing  country,  must  fall ;  or  the  right  of  taking  defence 

issembled,  and  in  the  very  act  of  levying  war  when  Purchase  join- 
ed them,  and  encouraged  them  to  proceed,  and  assaulted  the 
fuardsj  who  were  sent  to  suppress  them.  All  this  being  done  in 
tefence  and  support  of  persons  engaged  in  the  very  act  of  rebellion^ 
ftvolvedhimin  the  guilt  of  that  treason  in  which  the  others  were 
Bgaged. 

"  This  man  likewise  was  pardone<l.  His  case  in  point  of  law 
rtd  of  real  guilt  too,  came  far  short  of  Damaree's.  • 

"  Sec.  8.  The  joining  with  rebels  in  an  act  of  rebellion,  or  with 
lemies  in  acts  of  hostility,  will  make  a  man  a  traitor :  m  the  one 
ise  within  the  clause  of  levying  war,  in  the  other  within  that  of  ad- 
oring to  the  king's  enemies.  But  if  this  be  done  for  fear  of  death, 
id  while  the  party  is  under  actual  force,  and  he  take  the  first  op- 
►rtunity  that  offereth  to  make  his  escape,  this  fear  and  compul* 
>n  will  excuse  him.  It  is  however  incumbent  on  the  party  who 
ikcth  fear  and  compulsion  his  defence,  to  shew  to  the  satisfac* 
n  of  court  and  jury  that  the  compulsion  continued  duiing  all  the 
le  he  staid  with  the  rebels  or  enemies. 

«  I  will  not  say  that  he  is  obliged  to  account  for  every  day,  week, 
month.  That  perhaps  would  be  imposssible.  And  therefore  if 
original  force  be  proved,  and  the  prisoner  can,  shew,  that  he  in 
nest  attempted  to  escape  and  was  prevented  ;  or  that  he  did  get 
and  was  forced  back,  or  that  he  was  narrowly  watched,  and  all 
sea  guarded ;  or  .from  other  circumstances,  which  it  is  iiiipossi- 
to  state  with  precision,  but  when  proved  ought  to  weigh  with  a 
'^  that  an  attempt  to  escape  would  have  been  attended  with  great 
culty  and  danger ;  tfo  that  ujion  the  %vhole  he  may  be  fin-mmed 
fve  continued  amongtU  them  against  hia  ttutl^  though  ?iot  coU" 
tly  under  an  actual  force  or  fear  of  iimnvdiale  deaths  these 
iimstanccs  and  others  of  the  like  tendency  proved  to  tlic  satis- 
f>n  of  the  court  and  jury,  will  be  suflicient  to  excuse  hinv. 

JBut  an  apprehension  though  ever  so  well  grounded,  of  haviog 
E?s  bunit  or  estates  wasted  or  ciitilc  destroyed,  or  of  any  other 
hief  of  the  like  khid,  will  not  excuse  in  the  case  of  joining  and 
liing;  with  rebels  or  enemies. 

p'viniishing  rebels  or  enemies  vviih  money,  unus,  ammunition, 
ici-    necessaries  will  krima  favir,  make,  a  man  a  trixitov.     Uiu 
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U  would  be  abominable^  therefore,  u    ' 
ngiiis  of  men,  ro  consider  him  as  jftji 
manifested  hk  InicntioQ  of  changing  one  country  i 

.and  who  had  carried  tlmt  mto  eifea* 

If  enemies  or  rebels  nome  with  a  iiiipcnor  forte  u, 

butionS}  or  live  upon  the  countiy  at  tree  qunrtcfj^u' 

itasfs  is  not  crimumL     Vorjlagraner  dvlio  the  jus 

'tis  tlic  only  law  then  subsi^ittn^.    Afid  submission  i»«tKmit  of 

higUesit  prudence  io  prcvcut  ik  grcatrr  pubfic  crll. 

"  And  the  bare  sending  njoney  or  prorviaions  (except  in  the 
just  excepted)  or  scndiiig  iiTtcIligcncc  to  rebels  rrr 
ill  most  ciiftes  is  ihc  most  cITectual  aid  that  can  he  ^,. 
make  a  man  a  traitor,  though  ilic  nioticy  or  InteUigenci 
pen  to  be  intcrceptctl  For  the  party  in  sending  *! 
the  treason  was  complete  r.w  /;f>  Aarr,  thutn^h  H 

'*TIm  .findidooliu  LruLh 

die  rule  I  u  I  think  therult*  iv^. 

supported.     For  Greg  wa»  indlcicd  for  ecmftOMMin^ 
en,  and  at       ^      nthrrfng  to  hrt  ^n^mitH  t    i* 
L.rai  was  11-  ii<^  form*  and  so  was  lord  f*r- 

in  the  last  chapter.     And  the  writing  and  sending; 
leUljjetice^  which  in  the  cases  of  Greg-  and  Hensty  ^rrc   ► 
nt  ihr  poat  office^  wuts  luid  us  an  overt  act  of  both  lite    iper: 
treason.     So  tiiat  adnntting  for  arj^ument^s  sakCi  wli 
means  admitted,  tlmt  it  was  not  an  overt  act  of  ad^ 
Uvc  letters  never  came  to  the  enemy's  hands,  and  ron- 
aid  or  comfort  was  actually  given,  y&t  the  bare  \\ 
in^  them  to  the  post  oUtcc  In  order  to  be  deliver 
^\\^%  undouhtedly  an  overt  actof  UiC  otlicr  species 
Grep's  case  the  judges  did  resolve  thai  it  was  an 
.  the  species  of  tix:uason  charged  on  him.     And  in  1  i 
Mlopicdihttt  opinion,  and  cited  it  with  appTOhatif' 

**  Thoucjh  the  cases  of  these  men  were  h 
ihe  chai^gc  against  ihem  vaikd  in  onepartitu^^. 
mcnt  chargcth  tttat  the  letters  Were  ncnl  from  th^ 
vmuc  ialaid  iniQ  parta  beyond  tlie  teas  (in  fmrts 

ruMiit 


Law  Miscellanies.  489 

To  raise  a  parricidal  handy  is  the  cry,  against  the  country 
which  gave  you  birth.  Ubi  libertas,  ibi  patria,  where  liber* 
^  is,  there  is  my  country.  Must  this  maxim  go  for  nothing? 
Is  it  an  idle  aphorism,  and  of  no  meaning  in  the  mouth  of 

to  be  delivered  to  the  enemy.  Hensey's,  with  much  greater  pro- 
priety, and  agreeable  to  the  truth  of  the  case,  chargeth  that  the 
letters  were  sent  from  the  place  where  the  venue  is  laid,  lo  be  deli' 
veredin  parts  beyond  the  seas  to  the  enemy.  As  the  letters  never 
•  went  abroad,  this  was  undoubtedly  the  safer  way  of  laying  the 
charge. 

"  Sec.  9.  An  assembly  anned  and  arrayed  in  a  warlike  manner 
for  any  treasonable  purpose,  is  bellum  levatum^  though  not  bellum 
fierctusum.  Listing  and  marching  are  sufllicient  overt  acts  with- 
out coming  to  a  battle  or  action.  So  cruising  on  tlie  king's  sub- 
jects under  a  French  commission,  France  being  then  at  war  with 
us,  was  held  to  be  adhering  to  the  king's  enemies,  though  no  other 
act  of  hostility  was  laid  or  proved. 

«  Sec.  10.  Attacking  the  king's  forces  in  ofifioaition  to  his  autho- 
rity upon  a  march  or  in  quarters,  is  levying  war  against  the  king. 
But  if  upon  a  sudden  quarrel,  from  some  affront  given  or  taken, 
the  neighbourhood  should  rise  and  drive  the  forces  out  of  their 
quarters,  that  would  be  a  great  misdemeanor,  and  if  death  should 
ensue,  it  may  be  felony  in  the  assailants  :  But  it  will  not  be  treason, 
because  there  was  no  intention  against  the  king's  person  or  govern- 
ment. 

«  Sec.  1 1.  Holding  a  castle  or  fort  against  the  king  or  his  forces, 
il  actual  for<;e  hv  used  in  order  to  kcefi  fiosaessioji^  is  levying]; 
war.  But  a  bare  detainer,  as  suppose  by  shutting  the  gates  against 
the  king  or  his  forces,  ^lithout  any  other  force  from  within.  Lord 
Hale  concciveth  will  not  amount  to  ti-cason.  But  if  this  be  done  hi 
confederacy  r.-ith  cncmica  or  rebels,  that  circumstance  will  make 
it  treason ;  in  the  o.ic  case  under  the  clause  of  adhering  to  the 
(ling's  enemies,  in  tlic  other  under  that  of  levying  war.  So  if  a 
person  having  the  custody  of  a  castle  or  fort  deliver  it  up  to  the 
rebeliii  or  enemies,  Ai/  treachery  and  in  cornbination  ivith  them^  this 
is  high  treason  within  the  act:  in  the  former  case  'tis  levying  war, 
4nthc  latter  it  is  adhering  to  the  king's  enemies.  But  mere  cow- 
jirdice  or  impriuiciuo,  thoiu^h  it  might  subject  a  commander  in 
such  case  todealh  by  the  nia>lial  law,  will  not  amount  to  treason, 

K  Sc:.  12.  Sl.itos  i;iu»:tuiil  hostility  with  vis.""  though  no  war  be 

3Q 
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the  great  Franklin,  whose  motto  it  was  said  to  he  ?  Is  man 
like  a  vegetable,  a  fossil,  that  he  must  beloag  to  a  bed  of 
loam,  or  marl,  just  as  he  happens  to  originate  I  No;  but  it 
IS  the  society,  it  will  be  said,  that  attaches  hiii(i  by  root,  so 

solemnly  declared,  are  enemies  within  the  meaning  of  the  act 
.  And  therefore  in  an  indictment  on  the  clause  of  adhcnng  to  the 
king's  enemies,  it  is  sufHcient  to  aver  that  the  prince  or  state  ad- 
hered to  is  an  eiiemij^  without  showing  any  war  proclaimed.  And 
the  fact,  whether  war  or  no,  is  triable  by  the  jury ;  and  public  no- 
toriety, is  sufficient  evidence  of  the  fact.  And  if  the  subject  of 
a  foreign  prince  in  amity  with  us,  invadeth  the  kingdom  without 
commission  from  his  sovereign,,  he  is  an  enemy.  And  a  subject 
of  England  adhering  to  him  is  a  traitor,  within  this  clause  of  the 
act.  Or  if  an  alien  amy  acteth  in  a  hostile  manner  against  us  un- 
der a  commission  from  a  prince  or  state  at  enmity  with  us,  he  is  an 
enemy  within  the  act.  And  adhering  to  him  is  treason  withiji  this 
clause. 

"  So  if  a  subject  of  England  maketh  actual  war  on  the  king's  al- 
lies engaged  with  htm  against  the  common  enemy,  as  was  the  case 
of  the  States  General  in  our  wars  against  France  in  the  time  of 
king  William  and  the  late  queen,  tiiis  is  adhering  to  the  king's  ene- 
mies, though  no  act  of  hostility  is  committed  against  the  king  or 
Jiis  forces.  For  by  this  the  common  enemy  is  strengthened,  and 
the  king's  hands  are  weakened. 

•  "  Sect.  1 3.  In  prosecution  for  these  treasons,  as  well  as  ior 
that  cf  compassing  the  death  of  the  king,  an  overt  act  of  the  trea- 
son must,  as  I  have  already  observed,  be  charged  in  the  indictment 
and  proved.  This  rule  is  grounded  on  the  words  of  the  statute, 
which  being  a  declaratory  act  must  strictly  bcf  pursued.  The 
words  to  this  purpose  are,  "  Where  a  man  doth  compass,  kc— 
"  or  if  a  man  doth  levy  war  against  our  lord  the  king  in  his  i-calm, 
*'  or  be  adlierent  to  the  king's  enemies  in  his  r^alm,  giving  them 
"  aid  or  comfort  in  his  realm  or  elsewhere,  and  thereof  be  \JitO' 
"  valblcmcrity  i.  e.  upon  full  proof  ^  attainted  of  o/if«deed."  And 
therefore  it  will  not  be  sufficient  to  allege  generally  that  the  de- 
fendants did  levy  war  or  adhere.  But  in  the  former  case  it  must 
be  alleged  that  they  did  assemble  with  a  multitude  armed  and  ar- 
rayed in  a  warlike  manner,  and  levied  war.  And  in  the  latter,  act> 
of  adherence  must  be  set  forth. 

"  But  the  particular  facts  done  by  the  defendants,  or  a  detail  of 
lUe  evidcijce  intended  lo  be  given,  need  not  be  set  forth  in  cither 
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that  he  cannot  remove*  It  is  his  compact.  How  compact  ? 
Before  he  was  bom  ?  No ;  but  as  soon  as  he  was  bom. 
That  cannot  be,  for  he  was  incapable  of  contracting.  But 
his  parents  contracted  for  him  ;   and  he  is  bound   by  their 

case.  The  common  law,  as  I  have  already  said  npon  a  like  occa- 
sion, never  required  this  exactness  :  and  the  statute  of  kinij;  Wil- 
liam doth  not  make  it  necessary  to  charge  particular  facts,  where 
it  was  not  necessary  before." 

The  question  will  now  occur ;  Are  we  bound  by  these  deci- 
sions, founded  in  constructions  given  to  the  clause  of "  levying 
war  ?**  The  decisions  of  the  judges  are  only  evidence  of  law, 
not  the  law  itself.  Where  the  decision  is  unreasonable,  it  cannot 
be  the  law.  There  is  a  higher  evidence  against  it,  than  the  opinion 
in  its  favour ;  viz.  the  general  reason  of  the  human  mind.  Yet 
decisions  ought  to  be  regarded,  as  the  judgments  of  wise  men, 
re^fionaa  firudentum^  and  in  some  cases,  to  be  followed  as  undeviat- 
mgly  as  the  law  itself.  For  instance,  where  under  a  decision,  that 
has  taken  place,  a  principle  has  been  settled  in  the  tenure  of 
estates,  by  grant,  devise,  or  in  personal  contracts,  which  must  be 
supposed  in  view,  at  the  time  of  the  grant,  devise,  or  contract.  It 
wouldopcrate withan  effect,  ex  fiostfucto^io  depart  from  the  de- 
cision. Nothing  of  this  can  exist  in  the  case  of  a  decision  on  the 
criminal  code,  where  it  is  in  favour  of  the  accused.  The  court  is," 
quoad  hoc  the  government,  and  a  rigorous  construction  docs  not 
hind.  It  may  relax.  But  a  liberal  construction  given,  concludes 
against  a  more  rigorous  one  in  future  cases.  Because  every  per- 
son is  supposed  to  know  the  decision,  and  to  be  told  that  in  the 
cognizance  of  offences,  hitherto  the  law  will  go,  and  no  further. 

Are  we  then  at  liberty  to  depart  from  the  constructions  given 
by  the  English  judges  to  the  clause  of  "  levying  war  :"  I  have  no 
doubt  of  it,  nay  think  that  pursuing  the  mclioiating  spirit  of  the 
constitution,  and  of  our  legislature,  we  are  bound  to  depart  from 
Uiem  in  all  cases,  warranted  by  reason. 

Are  there  any  cases  where  the  decisions  appear  unreasonable  ? 
There  arc. 

In  order  to  illustrate  tlils,  I  first  observe  that  a"  war  levied"  is 
of  two  sorts,  1st.  Expressly  and  directly,  as  raising  war  against 
the  king,  or  his  general  and  forces ;  or  to  surprize  and  injure  the 
lying's  person,  or  to  imprison  him,  or  to  go  to  his  presence  to  en- 
force him  to  remove  any  of  his  ministers  or  cotmsellors,  and  the 
like.    2d.  InterpretatiV'vly  and  constructively,  as  when  a  war  is  le- 
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contract.  This  brings  it  back  to  the  jus  parentale^  or  jus  in 
liberos ;  and,  unless  it  can  be  made  out,  that  the  parent  has 
a  right  to  perpetual  service  and  subjection,  the  society  can- 
not have  it.     For  it  is  only  from  a  carrying  out  the  right  of 

vied  to  throw  down  enclosures  generally,  or  to  enhance  servants 
wages,  or  to  alter  religion  established  by  law,  and  many  instances 
of  like  nature  might  be  given.  This  has  been  resolved  to  be  a 
war  against  the  king,  and  treason  within  this  clause.*  The  first 
resolution,  says  Sir  Mathew  Hale,  tliat  I  find  of  this  interpretative 
levying  war,  is  a  rcsolutioii  cited  by  my  lord  Coke,  in  the  time  of 
Henry  VHI.  for  enhancing  servants  wages;  and  the  next  in  time 
was  that  of  Burton,  39  Elizabeth,  for  raising  an  armed  force  to 
pull  down  enclosures  generally.  This  is  now  settled  by  these  in- 
stances, and  some  of  the  like  kind  hereafter  mentioned.  The  pro-  4 
ceeding  against  Burton  and  his  companions,  was  not  upon  the  sta- 
tute of  25  Edward  IH.  which  required  that  in  new  cases,  the  Par- 
liament should  be  first  consulted;  but  upon  the  statute  of  13  Eli- 
zabeth :  for  conspiring  to  levy  war,  which  has  not  that  clause  of  ^ 
consulting  the  parliament  in  new  cases,  and  therefore  seems  to 
leave  a  latitude  to  the  judges,  to  msilke  constructions  greater  than 
was  left  by  the  statute  pf  25  Edward  III. 

These  resolutions  being  made  and  settled,  we  must  acqui- 
esce in  them,  but  in  ?ny  ojiinioi^^  if  new  cases  hapjienfor  the  future  f 
that  have  not  an  express  resolution  in  point,  nor  are  expressly 
within  the  words  of  25  Edward  III.  though  they  may  seem  to  have  i 
a  parity  of  reason,  it  is  the  safest  way,  and  most  agreeable  to  the 
wisdom  of  the  great  act  of  25.  Edward  III.  first  to  consult  the 
Parliament,  and  have  their  declaration,  ^nd  to  be  very  wary  in 
multiplying  constructive  and  interpretative  treasons ;  for  we  know 
not  where  we  will  end.f 

Will  it  not  sound  harshly  in  a  common  ear,  to  hear  it  said  that 
in  a  wrong  construction  of  the  law,  where  even  life  is  inquestion, 
we  must  acquiesce  ?  yet  this  is  the  language  of  the  humane  sir 
•Mathew  Hale. 

There  was  a  special  verdict  foiirul  at  the  Old  Bailey,  20  Car. 
1 1.  That  A,  B,  and  C,  witii  divers  persons  to  the  number  of  one 
hundred,  assembled  themselves,  ?nodo  gucrino^  to  pull  down  baw- 
dy houses ;  and  they  marched  with  a  Aug  upon  a  stafi",  and  wea- 
pop.s.  vxnd  pulled  down  ci-rtain  houses  hi  prosecution  of  their  con- 

♦  1  Hal^.  \^:.  \  IIuh\  13:?. 
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parents,  into  it^  deductions,  that  the  society  can  have  a  right* 
Rutherford,  as  I  have  said,  and  I  cite  an  Englishman,  be- 
cause it  is  ad  hominem,  lays  it  down,  1  Inst.  Nat.  law,  170, 
that  "  the  law  of  nature  cannot  be  supposed  to  fix  any  pre- 

spiracy.  This  by  all  the  judges  assembled,  but  one,*  was  ruled 
to-be  levying  war,  and  so  treason  within  this  statute  ;  and  accord- 
ingly they  were  executed.  But  the  reason  that  made  the  doubt 
to  him  that  doubted  it,  was  1st,  Because  it  seemed  but  an  unruly 
company  of  apprentices,  among  whom  that  custom  of  pulling  baw- 
dy houses  had  long  obtauied,  and  therefore  was  usually  repressed 
by  officers,  -and  not  punished  as  traitors.  2d,  Because  the  finding 
to  pull  down  bawdy  houses,  might  reasonably  be  intended  here  or 
there  particular  bawdy  houses,  and  the  indefinite  expression  in 
materia  cdiosa^  be  construed  either  universally,  or  generally.  And 
3d,  Because  the  statute  of  1  Mary,  chapter  12,  though  now  dis- 
continued, makes  assemblies  of  above  12  persons,  and  of  as  high  a 
nature,  only  felony,  and  that  not  without  a  continuance  together  an 
hour  after  proclamation  made;  as  namely,  an  assembly  to  pull 
down  bawdy  houses,  burn  mills,  or  to  abate  the  rent  of  any  manors, 
lands,  or  tenements,  or  the  price  of  victuals,  or  grain,  kc. 

Yet  the  greater  opinioi^  obtained  as  was  fit,  says  the  author, 
and  tliese  apprentices  had  judgment,  and  some  of  them  were  exe- 
cuted as  for  high  treason. 

The  decision  in  the  case  of  pulling  down  the  meeting-houses 
of  dissenters,  by  which  decision  it  was  construed  treason,  followed 
llie  case  of  the  bawdy  houses.  The  distinction  would  have  been 
invidious,  to  have  made  it  treason  to  invade  brothels,  and  to  make 
it  less,  to  demolish  churches. 

The  construction  was  not  eqvially  rigid  in  the  case  of  the  insur- 
rection of  the  weavers,  in  1675,  on  which  occasion  the  judges  were 
assembled  to  consider.  Five  of  them  thought  this  treason  j  five 
dissented. t  They  thought  it  not  like  the  design  of  altering  reli- 
gion, laws,  pulling  down  enclosures  generally,  nor  to  destroy  any 
trade  ;  but  only  a  particular  quarrel  and  grievance  between  men  of 
the  same  trade,  against  a  paillcular  engine  that  they  thought  a 
grievance  to  them ;  which  though  it  was  an  enormous  riot,  yet  it 
would  be  difficult  to  make  it  treason.):  The  five  judges  who  wer^ 
ibp  maknig  it  treason  had  relied  on  Burton's  case.     The  decision 

•  Sir  Muthew  Hale.  \  Hale.  133. 

\  1  Hale.  146. 
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else  age,  at  which  the  absolute  authority  of  parents  shall,  in 
all  cases,  cease,  and  all  persons  shall  be  looked  upon  to  be 
capable  of  acting  for  themselves.  Persons  are  then  arrived 
at  maturity,  when  they  come  to  the  use  of  their  reason.     But 

in  that  of  the  bawdy  houses,  did  not  then  exist;  it  was  five  years 
alter. 

I  conceive  the  question  fairly  open  for*  discussion ;  what  ought 
to  be  the  construction  of  the  clause  of  '<  levying  war."  I  mean 
taking  up  the  subject,  as  certaijily  we  have  a  right  to  do,  unshack- 
led by  the  decisions  of  the  English  Judges. 

Taking  up  the  subject  on  first  principles,  it  might  be  said,  that 
even  a  simple  trespass  tends  to  the  subversion  of  the  government ; 
and  every  breach  of  the  peace  is  said  to  be  against  the  peace  and 
dignity  of  the  commonwealth.  But  where  the  trespass  is  with 
numbers,  and  with  arms,  it  is  arrayed  more  formally  against  the 
order  of  society,  and  might  be  construed  treason.  It  was  with  a 
view  to  such  construction  that  the  statute  of  25  Edward  III.  pro- 
vides «  if  any  man  ride  armed  openly,  or  secretly  with  men  of 
arms,  against  any  other,  to  slay  or  to  rob  him,  till  he  made  fine  for 
his  deliverance,  it  is  not  the  mind  of  the  king,  nor  his  council,  that 
m  such  a  case  it  shall  be  judged  treason ;  but  it  shall  be  judged 
felony  or  trespass  according  to  the  law  of  the  land,  of  old  time 
used,  and  according  as  the  case  requireth.'* 

It  was  on  this  prhiciplc  the  boundary  of  construction  was  set- 
tled by  the  judges  generally  ;  that,  "  risings  to  maintain  a  private 
claim  of  right,  or  to  destroy  particular  inclosures  ;  or  to  remove 
nuisances,  which  affect,  or. were  thought  to  affect  m  fioint  of  in* 
ttrrrst  the  fiartics  asaemb/cd  for  those  purposes,  or  to  break  pri- 
jjons  in  order  to  release  fiarticular  persons,  without  any  other  cir- 
cumstance of  aggravation,  have  not  been  holden  to  amount  to  levy- 
ing war,  within  Uie  statute." 

It  must  be  therefore  an  insurrection  which  in  judgment  of  law 
is  intended  against  llie  government,  to  overthrow  it;  as  you 
would  break  a  n\achine  to  pieces,  or  to  stop  the  motion  of  it,  by 
breaking  or  obstructing  some  wheel  or  spring  that  is  necessary  for 
its  operation.  Yet  resistance  to  an  officer  in  the  execution  of  his 
process,  by  the  lavr  of  the  land,  is  but  an  aggravated  trespass. 
A\'ith  a  view  to  such  construction,  our  statute  has  provided,  "  thai 
jf  any  perrson  shall  knowjn-^ly  -:  ul  wilfully  obstruct,  resist,  or  op- 
pose any  oFuccr  of  tiic  Uiiitfd  States,  in  serving  or  attempting  to 
^erve,  or  execute  any    uKs-ii.-  process,  or   Marrant,  or  order  of 
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^  this  happens  at  different  times  of  life,  in  different  countries : 
m  some  climates,  the  mind  ripens  faster,  and  attains  to  the 
use  of  reason  sooner,  than  it  does  in  others*     In  the  same 

I      country  too,  it  happens  at  difTerent  times  of  life  to  different 

any  of  the  courts  of  the  United  States,  or  any  other  legal  or  judi- 
I       cialwrit,  or  process  whatsoever,  or  shall  assault,  beat,  or  wound 
any  officer,  or  other  person  duly  authorised,  in  serving  or  execut- 
ing any  writ,  rule,  order,  process,  or  warrant  aforesaid,  every  per- 
I       son  so  knowingly  and  wilfully  offending  in  the  premises,  shall,  on 
conviction  thereof,  be  imprisoned  not  exceeding  twelve  months, 
1      and  fined  not  exceeding  three  hundred  dollars."* 
'  I  would  in  the  first  place  lay  aside  constructive  treasons  alto- 

gether, and  confine  the  law  to  a  direct  attack  upon  the  gvvvcrnment, 
and  in  the  second  place  I  would  confine  it  to  an  attack,  avimo  sub^ 
\      vertendL     Will  it  not  be  easy  then  to  meditate  the  overthrowing^ 
the  government,  and  go  on  to  execute  it  by  a  resistance  to  a  law, 
^     and  by  risings  for  uidirect  purposes,  witliout  a  possibility  of  mak- 
ing proof  of  an  animus  aiibvertendi^  or  conspiracy  to  overthrow  ? 
Let  it  be  left  to  the  jury  to  presume,  or  infer  from  the  acts  them- 
selves, what  the  intention  was;    but  let  it  always  be  in  view  as 
I      the  essence  of  the  act,  that  there  was  a  directly  looking  forward  in 
L     the  mind  of  the  person,  to  a  subversion  of  the  government,  before 
I     it  be  construed  treason.     Every  outrage,  without  this  cssentiiil  ex- 
pedient may  be* repressed,  and  punished  under  the  idea  of  a  riot, 
subjecting  to  fine,  pillory,  imprisonment,  and  hard  labour.     This 
willl^c  more  agreeable  to  the  common  sense  and  feelings  of  man- 
kind, who  must  be  struck  with  a  sense  that  the  outrage  is  a  riot, 
but  to  whom  it  cannot  be  obvious,  that  it  was  meditated  as  an  at- 
tempt  upon  the  government  itself,  anwunting  to  high  treasoji. 
It  is  only  by  deduction  and  inference,  that  it  becomes  so. 

There  will  be  no  evidence,  that  any  of  those  concerned  in  tiie 
attack  of  the  house  of  the  inspector  of  the  revenue,  general  Ne- 
ville, ever  thought  of  subverting  the  goveriunent,  or  had  an  idea 
that  the  act  would  be  construed  treason.  Whatever  the  ultimate 
views  of  tiiese  may  have  been,  who  projected  the  taking  tlie  ma- 
gazine at  Pittsburgh,  certain  it  is,  that  the  bulk  had  no  lookhig 
forward  of  mii\d  to  more  than  a  redress  of  what  they  called  griev- 
ances, under  the  gov^-rnnienl.     If  the  consti-ucliorl  tl.erefon^  foi- 

*    /.WTj'.v  fj:ht'  V::i'cJ  SfJtH. 
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persons :  all  n^ho  live  in  the  same  climate,  do  not  come  to 
maturity  of  judgment,  at  the  same  age.  No  particular  per- 
son, therefore,  can  be  said  naturally  to  have  arrived  at  yeari 
of  discretion^  or  be  capable  of  acting  for  himself ;  till  we  have 

which  I  have  contended,  is  supportable,  either  of  these  acts  will 
•amount  to  a  riot  only. 

It  will  be  said  that  our  legislature,  in  excerpting  the  vcry 
words  of  the  clause  from  the  statute  25  Edward  III.  must  be  sup- 
posed at  the  time  to  have  had  an  eye  to  the  construction  given  to  tliis 
clause  by  the  decisions  of  the  Englis^h  courts ;  and  by  adopting  the 
terms,  has  sanctioned  the  interpretation.  The  presumption  doubt- 
less exists.  But  it  docs  not  necessarily  follow  ;  and  in  favour  df 
life,  unless  it  necessarily  follows,  let  not  the  construction  govern. 
The  legislature  may  have  attended  to  the  constructions,  or  tliey 
may  not  ;  the  question  admits  a  doubt.  This  being  the  case,  it 
is  contrary  to  the  law  maxims  of  humanity,  to  establish  tlic  pre- 
sumption. The  legislature  intent  upon  restraining  tlic  treason 
law  to  a  single  clause,  may  not  at  the  same  time,  have  pursued 
the  constructions  of  that  clause  in  tlieir  minds.  It  is  not  proba- 
ble they  did.  It  was  not  necessary.  The  judges  had  the  power 
to  construe  these  words,  on  principle  of  reason,  with  the  same 
licence  as  if  they  never  had  been  in  a  treason  table  of  England. 
The  ultimate  question  then  will  be,  whether  it  be  necessary  for 
the  preservation  of  the  government,  that  the  treason  law  be  car- 
ried so  far  as  to  make  the  circumstances  in  the  case  of  Xcvillc's 
house,  or  the  march  to  Braddock's  fields,  amotmt  to  that  offence. 

I  admit  that  by  the  decision  of  the  English  judges,  the  attack 
upon  the  house  of  the  inspector,  is  clearly  treason.  I'or  though 
it  was  not  destroying  all  inspection  offices,  yet  it  was  for  u  fiur- 
fioae  of  a  public  nature^  and  in  which  the  insur^enttf  had  no  sjic- 
cial  or  hidividual  interest^*  exclusively  of  the  community. 

I  also  must  admit  that  tlie  march  to  Braddock's  field,  by  llie 
same  construction,  must  be  treason;  for  thoup;h  the  expelling  in- 
dividuals would  be  but  a  violent  trespass  in  itself:  yet  tonncetcu, 
as  it  was,  with  a  view  to  the  operation  of  a  law  wl/i*  h  these  men 
were  supposed  to  countenance  and  support,  it  will  be  biought  to 
the  same  thing.  But  the  question  may  be  made,  v\  bother  it  be 
n(!ccss:iry  for  the  prtscrvutiou  of  the  government,  that  these  or 

^  J'cxttr,  21:. 
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obsefvcd  how  that  particular  person  behaves  in  common 
life.  When  he  shews  by  his  behaviour,  that  he  has  the  use 
of  his  reason,  then,  and  not  till  then,  he  is  past  his  natural 
minority* 

like  cases  be  adjudged  treason,  where  no  evidence  is  alleged  of 
an  avowed  intention  to  bring  about  a  revolution. 

Elementary  writers,  at  the  head  of  whom  is  the  mai'quis  de 
Beccaria,  have  with  great  plausibility,  questioned  the  right  of  so- 
ciety to  punish,  by  taking  life  at  all.  They  stand  on  surer  ground, 
who  question  only  the  necessity.  By  the  Russian  code,  and  that 
of  Tuscany,  it  has  been  reduced  to  an  experiment ;  and  capital  pu- 
nishment is  found  not  necessaiy.  The  only  use  of  this  at  present, 
is  to  enforce  a  leaning  of  the  mind  towards  a  construction  of  the 
law,  that  will  restrain  it  to  the  highest  species  of  treason,  and  what 
alone  ought  to  bear  the  name ;  a  conspiracy  to  overthrow  the  go- 
vernment. 

As  our  treason  law  stands,  it  is  more  the  interest  of  the  go- 
vernment in  point  of  reparation  from  the  offender,  to  have  the  act 
considered  in  the  light  of  an  aggravated  riot  only,  than  to  have  it 
made  treason ;  in  wliich  case  there  is  no  forfeiture  of  property.* 
Reasons  of  policy  would  therefore  lead  to  that  construction  of  the 
clause,  for  which  I  have  contended. 

Nothing  can  be  right  that  is  contrary  to  the' feelings  of  the  hu- 
man heart,  and  at  which  the  reason  of  the  common  mind  re- 
volts. Let  it  be  told  one  of  these  accused,  that  the  essence  of 
the  charge  aga.inst  him  is  an  attempt  to  shake  the  foundations  of 
the  government  to  which  he  had  sworn  allegiance,  and  to  overturn 
as  far  as  in  him  lay,  the  existing  order  of  society,  with  all  the  ad- 
vantages of  security  to  person,  property,  and  fame ;  and  to  bring 
about  anarchy  at  fiist,  and  tyranny  of  one  or  a  few  in  the  end.  He 
would  say,  I  never  had  such  a  thought.  Others  will  believe  him; 
and  they  cannot  feel  an  acquiescence  witli  the  law  that  would  by 
construction  fix  this  design  upon  him. 

In  every  other  crime,  it  is  known  and  contemplated  tp  the  ex-, 
tent,  what  the  individual  is  about  to  perpetrate.     In  homicide,  he 
knows  he  is  about  to  kill  a  man  ;    in  burglary,  to  break  a  house  ; 
in  larceny,  to  steal  an  article.     The  fact  in  its  nature  and  conse- 

*  "  JVo  condition  or  jiidt^infrJ^for  any  of  the  offerices  aforeaaid^ 
shall  work  corru/ition  of  bloody  or  any  forfeiture  of  estate." 

Latvff  of  United  Statea^  151. 
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provide  for  the  child.  "  This  authority,"  says  the  same  au- 
thor, p.  168,  "  must  necessarily  cease,  when  the  duty  ceases 
upon  which  it  is  founded :  after  the  child  is  able  to  think 
'"  and  to  judge  for  itself,  it  is  no  longer  the  duty  of  the  parent 
to  think  and  to  judge  for  it ;  and  consequently  the  will  of  the 
child  is  no  longer  under  tha  absolute  control  of  their  will. 
However,  they  have  still  a  demand  upon  it  of  gratitude^ 
esteem,  and  reverence :  it  is  still  bound  to  honour  them,  by 
shewing  all  marks  of  respect,  and  more  particularly  by  pay- 
ing a  deference  to  their  advice  and  direction.  For  as  they, 
from  their  longer  experience,  are  more  likely  to  judge  right' 
ly  than  the  child  is  ;  so  their  former  care  of  it,  may  convince 
It,  that  they  are  disposed  to  contrive  for  its  welfare.  But, 
notwithstanding  the  child  owes  them  this  duty  of  honour, 
they  have  not,  as  its  parents,  such  authority  over  it,  as  ta 
restrain  its  acts,  because  the  obligations  to  these  duties,  arc 
^    of  the  imperfect  sort." 

^  If  the  child,  after  coming  to  the  years  of  maturity,  and 

being  at  its  own  hand,  if  I  may  so  express  it,  acquires  pro- 
perty independent  of  the  parent,  has  it  not  a  right  to  protect 
that  property  against  the  trespass  of  the  parent^  and  go  to 
law  for  that  purpose  ?     This  proves,  that  by  the  law  of  na- 
j    tare,  or  society,  it  is  not  unlawful  to  resist  the  wrong  bf  a 
\    parent,  as  injury  to  property,  or  person.  Can  it  be  unlawful 
\    then  to  resist  the  wrong  of  the  society  under  which  one  was 
born,  merely  because  it  must  be  considered  in  the  light  of 
a  parent  society  ?     If  it  is  lawful  to  emigrate  at  all,  and  be- 
come the  member  of  a  new  community,  it  must  be  law^ful  to 
join  in  resistance  to  the   parent  society  if  it  does  wrong  to 

might  cxistj  that  unless  such  outrages  as  these  were  construed 
treason^  the  power  of  the  federal  govcnnnent  could  not  move  to' 
suppress  them.  On  the  ground,  therefore,  of  the  preservation  of 
the  union,  I  see  no  necessity  to  carry  our  construction  of  the 
clause  of  ''  levying  war,*'  so  far  as  to  embrace  the  late  acts  in  the 
western  country  within  the  crime  of  treason. 

If,  in  any  case,  proof  can  be  directly  made,  or  if  the  jury,  from 
ihe  facts  themselves,  cannot  but  presume  that  a  subversion  was  in  - 
^^ded,  it  muv  be  so  construed,  but  not  otherwise. 
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ihc  new  u.  ,  find  lo/" 

society  cf  ii.-  .  ,:  has  bccQK.. 
i5  conclusivct  it  mu%t  be    lawful  t 
or  offensive,  as  ihc  nature  of  the  t 
pSLTcni  «iAte*  For  this  ia  ncccHf.;tr'   * 
ber  of  the  ncirr.     To  mnkc  it 
having  become  a  member  of  a  new,  to  beair 
tcn  in  arms  to  !>c   punUhcd   r     ' 
wa  Qffiaturci  as  tlie  being  ta^ 
Avtih^  U  contrary  to  the  Ikus  of  ar 
therefore,  of  the  law  of  treason  in  1 
of  Pennsylvania,  as  it  was  before  tiw  C^fu,  ^ 
Unioo^exbts  here.     Unless  indeetl  chief  justrce  Elf" 
doctrine,  in  the  case  of  Williams,  should  be 
law,  that  in  these  states  nc  one  can  put  cff  I 
the  government*     Chief  justice  Ells  worthy  ^  ^ 

[right man,  I  acknowledge^  and  for  whose  men^oiy 
high  respect ;  did  he  never  suffer  the  subject  of  a 
government  to  be  naturalized   in  his  courts^  aitd  hear  J 
oath  of  abjuration  taken  renouncing'  alt  suhjectivn^ 
ffiancey  more  especially  to  that  soptreign^  or  9tate^ 

'  the  naturalized  had  hen  a  member  ?     Did  it  ever  coJ 
his  mind  that  one  so  naturalized^  could  owe  biu  a  ftittit 
allegiance  to  these  states,  of  whose  supreme  courts  hei 

Judge  ? 

Did  it  enter  into  the  mind  of  the  judge,  ih.it  ffici 
tizen  was  not  equally  bound,  with  all  other 
duty ;  and,  if  for  the  sake  of  offence,  ot  del 
reign  authority,  should  order,  he  was  not  ir.    ,^  ,o^ 
If  so,  could  he*  say  that  the  new  citi/en  iki^h  not  cq 

[bound  to  be  protected^  whtiher  vpon  the 
t^nd?     Could  a  distinction  be  drawn  ^ 
his  duties,  from  thai  of  any  othcjr  nu  t|| 

ly  I    Tlie  truth  is,  it  was  an  over-sight  in  ihe  chic 
and  looking  to  what  had  been  considered  tl      1        f>| 
l^md,  he  did  not  di.itinguisih  in  the  case*    I  cxl_ 
\iH  being,  I  am  confident,  an  Inadvertency;  but  Hi 
r;f  prinripk^  ami  j^  human  rooOll 
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•it  the  least  countenance.  We  have  the  right  of  every  other 
independent  country,  to  consider  every  one  coming  to  our 
shores,  and  manifesting  an  intention  of  joining  our  society, 
as  entitled  to  be  received,  and  protected,  by  land,  or  water, 
within  our  municipal  jurisdiction^  and  beyond  it^  by  the  arm 
of  the  nation.  As  to  the  expediency ^  I  say  nothing ;  I  leave 
that  to  the  politicians.  I  lay  it  down  only,  that  naturaliza-  . 
tion-  involves  the  duty^  and  the  pledge  of  protection  ;  and  a 
citizen  of  the  United  States^  chusing  to  expatriate^  in  time  of 
peaccf  is  not  liable  to  our  treason  law^  even  thovgh  found  in 
arms  with  a  foreign  force  invading  us. 

As  to  the  expediency^  I  mean  the  policy,  of  naturalizing 
at  all;  and  not  repealing  the  whole  body  of  the  naturaliza- 
tion acts  of  congress ;  I  do  not  mean  to  connect  this,  because 
I  know  it  would  be  denying  a  natural  right  to  those  of  a 
more  populous  country,  emigrating  to  a  country  less  popu- 
lous in  proportion  to  the  soil,  and  it  would  be  denying  our- 
selves a  right  to  take  them ;  and  it  could  be  on  the  principle 
of  self-preservation  that  we  could  dispense  with  the  taking 
them.  But  as  to  the  letting  all  go  that  chusc  to  go,  I  con- 
sider it  not  only  their  right,  but  our  interest.  We  have  no 
such  Merino-breed  of  men,  that  there  can  be  any  thing  in  the 
way  to"  hinder  it.  Those  that  emigrate  from  us,  consult 
what  they  think  their  own  interest,  and  we  may  be  well  rid 
of  them.  Whether  Britain,  were  there  not  a  matter  of  pride 
in  the  way,  might  not  say  the  same  thing,  I  leave  it  to  her 
to  determine. 

But  to  return  from  my  digression.  The  treason  law  ol 
England  has  been  rendered  sanguinary  by  the  construction 
of  the  judges.  "  One  witness  to  one  overt  act,  and  a  second 
witness  to  another  overt  act  of  the  same  species  of  treason," 
is  an  instance  of  this.  But  still  more  the  leaning  of  the  judg- 
es to  convict  on  a  charge  of  treason.  I  do  not  believe  that  in 
the  whole  state  trials  in  England,  there  will  be  found  a  case, 
where  there  was  not  that  leaning  visible,  where  it  was  evi- 
dent the  crown  wished  a  conviction,  whether  in  a  case  of 
misdemeanor,  or  of  felony  of  treason.  In  the  case  of  Aaron 
Burr,  with  us,  the  leaning,  if  any,  was  the  other  way,  «^nd 
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nTrplicaiion  of  !> 
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7  hftvv  (he  xfime  I 
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iimi  disriispetiiul,  to  the  executive,  or  Uj  the  cow 
instance,  hut  the  contraiy,  and  aa  a  trial,  in  oppotl 
^1  that  wc  have  seen  in  England,   where  che  acci: 
high  treason,  could  scarcely  ever  b«  saitl,  to  have  hail 
chance  for  bis  life. 
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WrrH  submission   to  Dr.   Bhckstone,  s.ri  s  Ji 
ihink  he  h;is  fallen  into  a  contradiction,  which,  tn 

['least,  appears   irreconcikablc.      After  entimerutififft 
offences  not  bailable,  hea&^ferts,  tvithout  any  condttid 
mitation  whatsoever,  *'  all  these  are  clearly  not  adml 
bail.'*     Yet  in  a  few  lines  after,  he  says,   "  It   is 
the  court  of  king^s  bench  make  bait  for  any  mtnc  ^ij 
vcr,  according  to  the  circumstances  of  the  case/* 
first  proposition  he  should  have  added,  by  sheriffs  otjii 
olhcrwisc  the  two  propositions  contradici  each  othe 
this  difference,  however,  that  the  first  is  absolute,  th€ 
limited  by  a  consukralion  of  circumstanctsJ^^     '^h— 
the  word*  of  the  first  edition  of  the  commentat  j 

» Junius  animadverts  ;  a  vcntradicthn  f  which  I  wil) 
ledge   perplexed   me    not  a  little  at  an   •     ' 
in  a  subsequent  edition,  the  %vords,  **  ai/  r 

[crfffihsiMr  (Q  bml^^  have  been  omitted.     Nercrlhelt 
itur  p:irt,  the  words  ai  the  head  of  this 
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kaulable ;  but  in  criminal  matters  it  is  otherwise,  it  must  fol' 
lovr  tkat  in  criminal  matters,^  every  defendant  is  not  bailable* 
He  still  should  have  added,  that  it  is  otherwise  in  criminal 
matters,  unless  by  a  judge  ofthekin^s  bench,  or  by  that  court* 

In  his  letters  to  lord  Mansfield,  Junius  undertakes  to 
prove  that  unless  in  a  case  short  of  being  taken  in  the  main* 
or,  the  Lord  chief  justice  of  England,  has  no  more  right  to 
bail  than  a  justice  of  the  peace ;  that  a  person  positive- 
ly charged  with  felonies,  stealing,  and  taken  mjiagrante  de^ 
lictOy  with  the  stolen  goods  upon  him  is  not  bailable.  I  agree 
with  Junius  that  if  the  lord  chief  justice  did  bail,  it  was  an 
abuse  of  his  discretion.  And  upon  this  principle  our  consti- 
tution has  settled  it :  by  Art.  9.  Sec.  14.  ^^  All  prisoners 
shall  be  bailable,  unless  for  capital  offences,  when  the  proof  is 
evident  or  presumption  great*'^ 

This  I  take  it  to  have  been  precisely  what  the  common 
law  was  before  the  provision  of  statute  in  England,  or  con- 
stitution here.  But  the  constitution  here  specifies  what  the 
discretion  of  the  judge  at  common  law  would  have  dictated  to 
be  his  dutf . 


"  All  presumptive  evidence  of  felony  should  be  admitted  cau- 
tiously."    4  Bl.  Com.  358. 

THERE  is  what  is  called  violent  presumption;  that  is 
where  such  circumstances  exist  as  usually  attend  the  fact. 
Presumptive  proof  of  this  nature  is  held  sufficient  to  convict* 

In  a  playful  work  published  some  years  ago ;  and  where 
I  thought  mysolf  at  liberty  to  support  even  a  paradox,  it  be- 
ing evident  that  I  did  not  mean  to  be  serious  in  every  thing, 
I  advanced  some  sentiments  on  this  head,  which,  as  not  be- 
ing continued  in  the  second  edition,  I  may  here  extract.  It 
is  from  what  I  had  entitled  Modern  Chivalry,  Vol.  I.  p.  99 ; 
and  is  as  follows. 

**  I  doubt  much  whether  reason  or  experience^  (that  is  of 
conviction  or  presumptive  evidence)  approve  the  doctrine: 


Digitized 


by  Google 


504  Law  Miscellanies* 

I 

Reason  tells  us  that  there  may  be  all  the  circumstances  tli&t 
usually  attend  the  fact ;  and  yet,  withoiet  the  fact  itself.  Ex- 
perience evinces  that  it  has  been  the  case ;  for  we  hare 
heard  of  persons  convicted  af  a  capital  offence;  and  yet  with 
their  last  breath,  asserting  innocence*  Nay,  in  the  very  case 
of  some  who  have  been  supposed  to  have  been  murdered; 
they  have  afterwards  been  found  to  be  alive*  But,  on  ab* 
stract  priiiciplc,  a  conclusion  of  certainty  cannot  be  drawn 
Jrom  presumptive  proof  Because,  in  a  case  of  the  most  violent 
presumption,  there  is  still  a  possibility  of  innocence ;  and 
where  there  is  a  possibility j  there  must  be  a  doubt  j  and  will 
you  hang'  man^  tvoman^  or  child^  where  there  is  a  doubt  ? 

"  In  all  cases,  there  ought  to  be  complete  proof  because 
the  convicted  person  is  to  be  completely  hanged;  and  the 
jury  previous  to  this,  must  find  a  verdict  upon  oath ;  that 
is,  must  make  complete  oath  of  the  guilt.      * 

'  *'  It  is  the  ground  of  the  doctrine  of  presumptive  proo^ 
that  where  you  cannot  help  suspecting,  you  ought  to  be  po- 
sitive ;  whereas  the  just  conclusion  would  be,  that  where  yoa 
cannot  help  suspecting,  there  you  ought  to  suspect  still;  but 
no  more. 

^^  In  algebra  minus  multiplied  by  minus,  makes  plus ; 
but  not  so  in  arithmetic*  In  mathematics,  the  three  angles 
of  a  triangle,  are  equal  to  two  right  angles :  but  these  are 
all  angles  that  are  put  together;  they  are  things  of  the  same 
kind ;  but  the  greatest  angle,  and  the  longest  side,  will  ne- 
ver make  a  triangle,  because  there  is  no  inclusion  of  space* 
There  must  be  a  number  of  things  of  the  same  kind,  to  make 
an  aggregate  whole ;  so  that  ten  thousand  possibilities,  pro- 
babilities, and  violent  presumptions,  ca«  never  constitute  a 
certainty*  It  can  never  be  made  a  question,  how  many  un- 
certainties, will  make  a  certainty* 

"  Semi  plena  probatio ;  or  the  going  but  half  way  to- 
wards proof,  cannot  amount  to  proof  sufficient  to  convict. 
For  a  miss  is  as  good  as  a  mile*  If  the  evidence  is  not  po- 
sitive to  the  fact,  how  can  the  jury  find  the  fact ;  because  as 
the  current  cannot  rise  higher  tha?i  the  source^  so  the  verdict 
of  the  juror  ought  not  to  be  more  absolute  than  the  oath  of 
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^  witness*     la  all  cases,  therefore,  short  of  positive  testi- 
aaoay^  what  can  be  done  but  to  acquit  ? 

"  These  hints  may  be  of  service  to  weak  judges ;  so, 
that  honest  people  may  not  lose  their  lives,  or  be  rendered 
infunouS)  without  full  proof  of  the  offence*  It  is  hard 
enough  to  suffer,  where  there  is  full  proof;  but  to  be  in  the 
power  of  a  juror,  or  a  judge^s  imagination,  comparing,  and 
OQDstruing  circumstances,  and  weighing  probabilities,  con- 
I  tinfencies,  and  what  might  have  been  ;  or  what  might  not 
^havc  been^  as  the  humour,  wheel  or  whim  of  the  brain  may 
mggest,  is  inconsistent  with  that  fair  trial,  which  in  a  free 
government  ought  to  be  allowed.  Were  I  a  juror,  it  would 
seem  to  me  I  should  not  find  a  verdict  without  positive  evi- 
dence of  the  fact.  For  it  would  not  be  in  my  power  to  re- 
store that  fame  or  life  which  I  had  taken  away;  and  if  a 
gmhy  person  should  escape,  it  was  none  of  my  look  out  5 
but  the  business  of  providence  to  iiimish  proof;  and  if  proof 
was  not  furnished,  let  providence  take  the  matter  on  him- 
self; and  punish  the  culprit  either  in  this  life^  or  in  a  future 
Hate.  Invisible  things  belong  to  the  Omniscient ;  and  it 
would  seem  great  arrogance  in  man  to  take  upon  him  t6  de- 
cide in  cases  of  uncertainty*  I  can  declare,  that,  in  the 
coarse  of  my  experience  at  the  bar,  I  have  known  one  hung, 
and  two  others  within  an  ace  of  it,  who  were  innocent.  The 
wie  that  was  hung  was  a  tory  case,  where  the  popular  cla- 
nour  was  against  the  man,  and  light  presumption  became 
^ioknt  Diuier  such  a  charge,  from  the  temper  of  the  times, 
smd  that  part  of  the  countiy  where  the  conviction  took 
place." 

So  far  the  extract  from  this  publication,  and  though  I 
ttught  not  be  disposed  to  lay  it  down  at  this  time,  to  such 
extent ;  vi:^.  that  I  would  not  convict  at  all  upon  circumstan- 
tial proof  in  criminal  cases^  yet  a  great  distinction  ought  to  be 
taken  in  the  consequence.  For  though  the  life  of  man  might 
not  be  safe,  were  it  understood  that  nothing  short  of  posi- 
tive testimony  shouKl  convict  of  murder ;  and  circumstances 
are  said  to  speak  as  strong  as  words  or  stronger  even;  yet, 
I  should  think  that  death  in  case  of  conviction  short  of  po- 
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fiitive  evidence  ought  not  to  be  the  consequence ;  but  im- 
prisonment only-  It  might  be  left  to  providence  to  discover, 
and  bring  to  light  a  fact  which  might  shew  innocence ;  but, 
after  life  shall  be  taken  away,  there  is  not  this  room  left. 
And  we  do  know,  from  history,  and  trials  in  criminal 
cases,  many  instances,  yrhnvt  providence  after  the  legally  con- 
demned, but  innocent  person  executed,  has  brought  to  light 
facts  which  have  established  the  innocence  ;  and  in  one  case 
at  least,  known  in  our  reports,  that  no  murder  had  been  at 
aU  committed.  I  refer  to  the  case  of  the  uncle  and  his  niece** 
She  was  heard  to  say,  O  !  uncle  do  not  kill  me,  after  whiclr 
she  was  missing,  because  she  had  absconded  with  a  relation 
in  a  distant  part  of  the  kingdom.  He  was  condemned  upon 
the  presumption  of  circumstance,  and  was  executed*  She  af- 
terwards appeared  to  claim  his  estate. 

I  have  not  the  book  by  me  ;  nor  do  I  know  of  more  than 
one  copy  in  this  country,  *'  A  report  of  criminal  cases  in  the 
high  court  of  sessions,  Scotland,"  by  an  advocate  of  that 
court,  a  Mr.  Arndt ;  but  I  will  cite  the  outlines  of  one  case 
from  memory. 

A  person  convicted  of  murder  upon  evidence  from  circum- 
stance^ and  the  day  of  his  execution  fixed,  solicited  earnestly 
a  reprieve  for  three  months  ;  and  that,  if  providence  did  not 
in  that  time  interpose  for  him  by  bringing  the  truth  toUght^ 
he  would  be  resigned  to  the  dispensation ;  but,  that  he  had 
a  strong  impression, /^roci^tvar  would  not  resist  his  prayers, 
which  for  the  sake  of  his  family,  he  had  so  earnestly  put  up. 
A  reprieve  was  obtained  for  this  space  of  time  i  and  the 
lord  president  of  the  sessions  going  in  the  mean  tinic,  to  a 
summer  residence  in  the  north,  overheard  some  men  that 
were  at  work  in  a  stone  quarry,  under  the  hill  by  the  road 
side,  say  to  one,  why  so  down  cast  this  day?  What  is  the 
matter  ?  Matter  enough  said  he.  There  is  a  man  to  be  hung 
this  day  at  Edinburgh^  for  a  murder  which  I  committed.  He 
was  apprehended,  and  confessed  the  whole,  viz.  That  had 
been  the  day  appointed  for  the  execuiioThof  him  xvho  had  been 
reprieved.  The  result  was,  if  I  recollect  right,  they  wcrt 
both  pardoned.     The  first  because  it  had  appeared  that  he 
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aever  ought  to  have  been  convicted ;  $ind  the  last  because  it 
npould  be  an  inconsistency  in  legal  .proceedings,  to  hang  one 
for  a  murder^  which  the  law  hud  said^  had  been  committed  by 
another. 


Extract  from  Malcome*s  Miscellaneous  Anecdotes ;  published, 

lan. 

jk 

THE  following  shocking  article  appeared  in  most  of  the 
newspapers  of  1681. 

"  From  Dublin  wc  have  an  account,  that  at  the  last  ses- 
sions there,  an  innkeeper  being  condemned  for  robbing  on 
the  highway^  when  he  was  at  the  gallows,  confessed  an  hor- 
rid murder,  complicated  with  most  strange  circumstances, 
which  he  had  committed.  The  story,  take  as  followcth. 
Last  Christmas,  two  persons,  strangers  to  one  another,  came 
into  his  inn,  the  one  of  them  having  a  considerable  charge  of 
money.  After  they  were  in  bed,  and  asleep,  he  took  the 
sword  of  the  person  who  had  the  least  money,  and  killed  the 
other,  and  put  the  sword  into  his  scabbard  again,  all  bloody. 
The  person  whose  sword  was  made  use  of,  arose  in  the  morn- 
ing early;  called  for  his  horse,  and  prosecuted  his  journey, 
so  soon  as  he  was  gone,  the  innkeeper  goeth  into  the  room 
where  the  murdered  person  lay,  and  with  a  seeming  amaze- 
ment, cried  out  that  one  of  his  guests  was  murdered,  and, 
upon  search,  found  that  his  money  was  lost.  Every  one  sus- 
pected the  person  who  so  lately  rode  forth ;  upon  which  he  was 
pursued,  overtaken,  and,  the  innkeeper  drawing  his  sword, 
it  was  bloody,  which  was  so  strong  a  preaumption  of  guilt, 
that^  being  tried  for  his  life,  he  was  found  guilty.  But,  on 
.  the  other  side,  the  innocence  of  his  countenance,  and  beha- 
viour when  he  was  apprehended,  and  the  extreme  surprize 
he  seemed  to  be  possessed  with  at  the  sight  of  his  bloody 
sword,  and  his  not  deviating  fron^  the  right  road  to  the  place 
he  overnight  discoursed  to  be  travelling  unto,  and  the  mo- 
»er  lost  not  being  found  about  him,  the  judge  had  some 
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scrofilc  upon  "'       V^       ^    '  ! 

and  upon  liiis  C'_'.i"    ■■1^"'  ' '^  Si     ■ -i:  ^   -  n,  •  ^  :    ;    m  , 

1  add  the  following  case  in  which  I  was  of  cooiuel, 
tlie  only  counsel,  for  the  dcftitd:iiits« 

In   Wcistmoreland  county,  Pcnnsylv^Bi   in  *^ 
1782»  two  persons  by  the  name  of  MlUer^  autl  il 
were  ihtlicfcd  on  a  charge  of  murder  befon:  ju 
CO  :    f*     k  and  Hays^  r-^nHninned  to  V*  '  " 
uti  iner,  for  thai  .1  r  counti^ 

tains.    Two  hunters^  the  deceased  one*  coming  eirly 
cabin  of  Cunningham  (p        ,^  T" 

his  bottle  uf  whiskey  pi  v  1  ., 

was  in  it^  they  wanted  more ;  and,  offered  10  L 
that  dity  might  shoot  at  a  mark,  the  loser  tci 
aaid  that  he  had  buta&mall  quantity  in  a  ktt^  **- 
cd,  and  had  it  for  the  use  of  people  that  were  i 
day  to  put  up  a  cabin  for  hb  brothcr-in-hiw,  M  tiler, 
to  Miller  who  ^^        V   re  m  the  house  with  '     r    i»^T  "^'* 
the  sister  of  Ci I  r         iim;  and  Ciinninj,;i 
the  only  persons  then  in  the  house,    lliia  tb«  surviv 
the  hunters,  and   Cuin^         ^^    the   futVi  ' 

exa»rmation^  on  the  tiia  , .,    ..^q  what  tu 
deceased  of  the  Hunters,  insisted  on  having  a  qv 
(or  with  his  companion,  and   ihcy  would  pay  i 
ningham  persisted   in  refusing,  and  for  the   Aan.K 
Upon  which  the  deceased  drew  his  tomahack  from  hiH  1 
and  swore  he  would  split  the  keg,  tmles9  he  got  i 
and  advanced        t       Ay  i n  order  lo  do  it*     T  ^ 
ningham  (the  s  J  hold  of  him  to  prt »     . 

iidic  ensued*     The  deceased  threw  Cunniogham  acni| 
!?  from  which,  by  an  exertion,  h  ,  ' 

deceased  do^vu*     The  surviving  i-.^i,  , 
time  been   interposing   as   he  said   to  p: 
Mita ;   but  as  Cunningliam^  (the  father)  said|  ii  wa& 
^ijst  hh  companion;  under  which  impresaior!  r^  -    C.fi.^^l 
hold  of  the  surviving  hunter^  and  t-itdcavoL 
(Hit  of  the  house  ;  and  did  put  him  out,  and  tho 
fiuing  some  iimall distance  ocil  o(  the  hoosci  Ui^  niu^i% 
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hunter,  whose  face  was  towards  the  house,  saw  his  compa- 
nion, the  deceased,  as  he  testified  at  the  door;  and  just  in  the 
inside,  as  he  had  his  hand  upon  the  cheek  door,  he  was 
knocked  down  with  the  but-end  of  his  own  rifle,  as  it  after- 
wards appeared  to  be,  and  with  which  stroke  the  barrel  was 
broke  from  the  stock.  In  this  case  the  blow  could  not  have 
been  given  but  by  one  of  the  three ;  the  sister  of  Cunningham, 
the  younger ;  Miller^s  wife  ;  or  by  Miller  himself;  or  by 
Cunningham^  the  younger.  No  one  would  think  of  the  sis- 
ter a  very  young  womanr,  of  apparent  timidity,  and  delicate 
appearance  ;  and  the  surviving  hunter  testified  that  she  ap- 
peared much  frightened  on  the  occasion.  Miller  was  put  in 
the  bill  of  indictment ;  but  die  suspicion  did  not  attach  so 
much  to  him,  as  to  Cunningham,  the  younger,  who  had  been 
in  grips  with  the  deceased,  and  had  appeared  to  have  the  adi- 
vantage  in  the  struggle.  Miller  could  not  be  called  upon  to 
.accuse  himself;  nor  to  accuse  Cunningham ;  for  that  would 
be  the  same  thing  as  to  excuse  himself;  or  in  other  words, 
give  testimony  for  himself;  since  one  or  the  other  of  the  two 
must  have  committed  the  homicide.  Thtsisterythe  wife  of 
Miller,  could  not  be  called  upon  to  give  testimony  against 
her  husband  ;  nor  against  Cunningham,  for  that  would  be  the 
same  thing  as  testifying  for  her  husband,  since  if  Cwining* 
ham  was  the  slayer.  Miller y  could  not  be. 

I  had  asked  Cunningham  (the  son)  in  whose  favour 
would  the  sister  lean  in  case  she  was  called  upon  to  give 
evidence.  His  answer  was  in  favour  of  her  husband.  But 
if  his  father  had  a  leaning,  in  whose  favour  would  itbe.  Hrs 
answer  was  it  would  be  in  favour  of  him  the  son; 

From  the  narrative  of  Cunningham,  the  son  to  me,  he 
stated  that  having  got  the  deceased  downj  he  desisted,  and  let 
him  up,  and  that  he  the  deceased  had  turned  to  go  out,  pro- 
bably to  join  his  companion  out  of  doors,  who  was  engaged 
with  old  Cunningham,  who  appeared  by  far  the  stoutest  man 
of  the  whole.  That  Miller,  in  the  mean  time,  had  seized 
a  rifle  of  the  hunter,  and  turning  the  but-end,  struck  at  the 
deceased;  and  with  so  powerful  ablow,  that  it  broke  off"  the 
stock  at  the  lock,  and  killed  him^ 

Digitized  by  CjOOQ  IC 


In  tMrftSwunitnitton  of  Miller  and  his  v 
f>f  Cunningham,  whfjm  I  he^u-d  scp:ir;itcly,  it  M  a:. 
ihat  being  counsel,  I  could  not  give  testimony  nt 
si0t  bound  to  do  it;    so  that  no  dtinger  cuuld  foil 

'      lc>nof  the  real  truth  of  the  case-     i^llllr- 
lent,  as  to  tJje  m^iancr  io  which  iht  m:. 
but  Cunningham  gave  a  relation  witli  simpiicicy,  and  peri 
Tialt  the  circumstances  ithi^    '  *     *      * 
/idng  hunicr»     I  h:id  no  v 
eetioe*    Nevertheless^  Me  opmi$n  of  the  pubUc  t; 
him}  and  the  same  jury  pjissingypon  Miller^  foui 
adly  In  acquitting,  but  hung   18  hours  upon  Cun.i.p,. 
hut  fmtiUy  acquitted  j  not  upon  amj  doubt  ihcy  had  of 
!  .nhigham^s  guilt  J  but  on  my  argument  come 
outrageous  ntrespassyiind  the  necessity  of  sclj-^in 
mnde  it  justjiiable* 

In  examining  old  Cunningham^  I  tiad  aaSted 
thcr,  when  the  one  with  whom  he  was  cngagtn' 
and  who  had  disengaged  himself,  and  was  niLL.  i^^ 
ter«  in  appearancty  to  aasht  his  companimif  had  drawn 
tomahack  from  hin  belt,  and  was  advancing  with  it.    l^cl 
no*    But  when  he  came  to  bo  sworn,  he  took  care  tn  add  d 
circumstance,  and  to  say  that  be  had  hia  tcmaliacic  drai 
The  surviving  hunter,  said  he  had  not ;  but  the  qm 
*  ^  '    of  these  should  be  believed.  In  convicrlr 

^    vrn  and  Miller,  one  innocent  person  mi 
ed,  and  If  one   had  been  convicted^  it  would  havr 
innocent;  and  this  from  the  prc^         "         r 

This,  I  take  it,  was  the  only  sp  i 

and  Terminer,  issued  since  the  fonnatioji  of  the  cc 
in  1776  J  and  one  person  who  was  convicted  of  u 
fcncc^  at  this  court,  was  afterwards  pardoned  ;   T- 
non^  who  succeeded  to  the  presidenctf  of  the 
doubts  as  to  the  legality  olaitch  a  commis 
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Act  of  3d  December^  1782. 

THE  act  entitled  an  act  to  prevent  the  erecting  any  new 
and  independent  state  within  the  limits  of  this  common- 
wealth, 3d  December,  1782,  might  be  repealed;  the  occa- 
sion that  gave  rise  to  it  having  ceased  to  exist.  It  was  a 
consequence  of  the  cession  made  by  Virginia  to  Pennsylva- 
nia of  some  part  of  the  territory  claimed,  with  a  view  to  a 
compromise.  The  inhabitants  of  the  territory  ceded  did  not 
see  the  reason  of  such  cession ;  nor  were  they  willing  to 
acknowledge  the  justice  of  it.  The  truth  is,  it  involved  a 
great  question ;  viz.  how  far  a  state  could  cede  territory, 
and  another  state  acquire  jurisdiction,  with  a  view  to  a  set- 
tlement of  boundary.  Nothing  but  what  comes  under  the 
head  of  the  transcendental  right,  as  Burlamaqui  stiles  it, 
could  excuse  it,  or  justify;  the  salus  populi  suprema  lex. 
I  have  no  doubt  now,  but  that  the  people  in  that  part  of  the 
state,  at  that  time,  had  the  right  to  have  objected ;  and  re- 
fuse submission  to  the  Pennsylvania  government..  But  I 
thought  otherwise  at  the  time,  and  took  a  decided  part  in  sup- 
port of  the  Pennsylvania  jurisdiction.  It  was  shortly  after 
the  cession  in  the  spring  of  1781,  that  I  went  to  that  country, 
entering  on  the  practice  of  the  law,  having  been  before  ad- 
mitted in  the  court  of  common  pleas  of  Philadelphia.  The 
Pennsylvania  courts  were  shortly  afterwards  established  in 
that  part  of  the  countrj^  the  county  of  Washington,  which 
comprehended  the  principal  part  of  it,  having  been  bcfon^ 
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kid  out.     "^  '        in  thr.  m         ' 

Uic  sense  o!  •..;.  ^  .j^  .^  taken  as  i    ,„     !„u  , 
The  idea  was  wdecUre  thcnsclves  indcpendcat  of 
or  Pennsylvania,  in  tit:;  same  manner  ai4  Vermont  had « 
of  the  states  of  Ma^^T"'    -rtu  and  New  York,     II 
ge^itcd  thai  a  new  n  ;1u  be  formed  with  as 

vemment  at  Pittsburghi  havius  tiie  Kanhaway  on^ 
side  for  a  111       I       ,       '    *T     *'      ^mandL^' 
other,  and       >  i^hcny  oii 

not  say  that  bat  for  me  thit  would  have  talccn  place  i 
certainly  c-^      "       'd  very  mochto  obstruct  v 
Could  i  havL  .  :  .^,  en  the  want  of  support  in  t:..   i:.  iti 
from  the  state  of  Pcnn&y I  vania,  or  Virginia*  or  from  the  \ 
Slates,  the  people  being  left  to  defend  ili  ' 

meaiiure,  I  might  have  been  disponed  to  tliiti* 
dent  government  would  have  been  mou  ad\  i 
support  and  preservation.  But  be  that  aa  it  mayt  so  ft ! 
aeonirary;i  *  Ivocatcd  nV!  :'    ' 

instance,  at  ^       prcscnlaii 

oia  rcpresenouivea  to  the  legislature,  that  the  act  in  <juc 
passed;    and  I  believe  it  is  tht  t  in  the  code 

contains  a  clause  ot  chan^ng  M,  ,.  ,„^,* 

This  act  may  be  repealed^  aa  siow  unnecesscir)*  itiider| 
general  government.    Sec  the  constitution   of  the  Ua 
States,  art.  4.  sec  3. 

I  have  said,  that  I  did  not  thitdc  but  that  it  might.  I 
been  justifiable  in  the  people  of  the  tenritory  ceded,  to  i 
consid'      *    *  V  :!irown  into  a  stcic  sf  n^ 

to  hnvti  J   :aj__i   .     I  .  independent  g^jfemmrfit i 

what  authority  had  states  to  cedc^  when  in  puntuanG 
9th  article  of  the  confederation  then  existing,  a  jud^ 
btmal  was  established,  by  which  tiie  cuntroversy  mi| 
been  determined^  !hr  principle  settled,  and  the  aai 

ibr  %eime  is   repealed  aa  ooniniry  to  the  c 
aluatll  bt^  by  h  jury  oi  ' 
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dary  ascertained  i   The  princiide  which  governed  me  chiefly 
was  the  consideration  suggested  in  the  act ;    viz.  that  the 
ccminionwealth  of  Pennsylvania  had  succeeded  to  the  proprie* 
tary  omiership  of  soil,  and  was  pledged  to  pay  a  coasider*- 
able  sum  in  compensation  to  the  charter  proprietaries ;  and 
the  lugranted  lands  in  that  quarter  was  a  ftind  for  raising 
the  compensation  to  be  made ;   and  of  which  I  thought  it 
^woQld  be  unjust  to  deprive  the  rest  of  the  community.     But 
^if  I  had  known  the  little  account  to  which  this  turned  after- 
wards by  the  mismanagement  of  the  legislature,  and  the  land 
office,  and  speculators  intending  a  great  deal,  but  making 
little  for  themselvesj  and  all  these  things  obstructing  the 
improvement  and  population  of  the  country,  I  might  have 
diottght  less  of  the  value  of  my  efforts  on  this  occasion* 
Whatever  they  were,  certain  it  is,  that  I  encountered  some 
danger  in  opposition  to  the  popular  current,  on  the  Virginia 
side  of  the  state.     But  it  is  not  consistent  with  my  object  in 
die  present  book  to  go  farther  into  what  might  be  called  a 
maUcr  cf  hhtory  rather  than  of  jurisprudence. 


Ad  act  to  reg^ulate  arbitrations,  and  proceedings  in  courts  of 
justice.     21  March,  1806. 

THE  system  oi  arbitration  under  this  act,  I  have  always 
considered  as  a  matter  of  experiment ;  and  was  well  satisfied 
that  the  experiment  was  made,  and  a  fair  trial  given  it.  For 
it  appeared  to  me,  that  though  it  might  not  answer  the  expec- 
tations of  the  most  sanguine,  yet  some  improvement  might 
grow  out  of  it,  I  have  considered  the  appeal  as  objectiona- 
ble, so  far  as  respects  the  party  xvho  calls  for  the  rule  of  te^i 
ftrence  being  entitled  to  it.  And  this,  I  take  it,  has  been 
found,  upon  experiment,  to  be  a  grievance. 

In  the  year  1807,  on  the  circuit  towards  Lake  Erie,  I 
£tll  in  with  an  inhabitant  unknown  to  me,  and,  to  whom  I 
Was  unknown ;  and  entering  into  conversation  with  him,  on 
the  affairs  of  the  countir,  I  found  him  dissatisfied  with  it. 

3  T 
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and  disposed  to  leave  it.  .His  grounds  of  dissatisfactioo, 
vr^ere  a  great  variety  of  matters ;  but,  amongst  these,  lie 
spoke  of  the  hills,  the  roads,  the  nuyuntains  as  uopleasant; 
and  the  wind9,  the  weather,  and  the  seasons,  as  uniavoura- 
hie  :  but  most  of  all,  the  laws,  the  lawyersi  the  justices,  the 
judges,  the  courts  and  arbitrations.  What  of  the  jwtices^  ^ 
said  I,  you  have  an  appeal  in  some  cases,  and  where  they 
do  wilful  wrong',  there  is  a  law  enabling  you  to  take  deposi- 
tions,  and  bring  them  to  account.  Ay,  said  he,  but  if  we  do  m 
get  a  hitch  upon  them,  and  bring  them  to  the  trig,  they  pkad 
ignorance,  and  who  can  dispute  that  f 

But  as  to  judges,  said  I,  you  have  the  presidents  of  dis* 
tricts ;  do  not  they  do  pretty  well  ?  Why,  said  he,  they 
might  be  of  some  use,  if  they  would .  let  the  jury  take  dieir 
own  way,  but  this  they  will  not  do.  ^  They  swear  them;  but 
dont  swear  themselves,  and  so  are  at  liberty  to  say  just  what 
they  please. 

But  said  I,  you  have  circuit  judges  that  come  trotting  ap 
here ;  (circuit  courts  had  not  been  then  abolished ;)  judges  of 
the  supreme  court,  they  call  them,  what  fault  do  you  <bd 
with  these  I  Why,  said  he,  I  have  been -at  some  of  their 
courts ;  and  have  heard  their  charges ;  and  they  seem  to 
•steer  pretty  clear  a  while,  in  the  trial  of  a  cause ;  but  to- 
wards the  winding  up,  I  have  observed,  that  they  always 
lean  a  little  more  to  one  side  than  the  other* 

As  to  the  judges  not  being  sworn,  said  I,  presidents  or 
circuit  court  judges,  they  are  sworn  atjirst,  when  Acy  take 
the  oath  of  office*  That  is,  said  he,  like  the  man  saying  grace 
over  a  tub  of  beef  which  he  salted  up ;  but  none  when  he  sat 
down  to  dinner. 

But,  said  I,  in  the  administratioo  of  justice,  there  is  a 
way  provided  of  getting  clear  0f  judges/  you  have  your  ar- 
bitrations; justice  brought  home  to  your  own  doors.  If  a 
cause  is  brought  into  court,  you  can  take  it  out,  and  leave 
the  judges  sitting  on  their  stooh  with  nothing  to  do.  Ay,  ' 
said  he,  but  they  have  a  trick  of  taiinff  the  cause  back  again,- 
so  tliatxue  are  just  where  wt  were  at  first,  with  more  costs  to 
pay. 
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Thoogh  this  illustration  of  the  way  of  thinking  of  thf 
people  is  introduced  with  a  view  of  pleasantry  not  always 
suitable  tor  a,  serious  work,  yet  it  did  appear  to  me,  and  does 
«ow,  that  appeals  ought  to  bt  restrained^  to  the  party  eaUed 
vpon  to  refer.  Why  shall  he  who  caUs  for  a  reference,  appeal 
from  a  tribunal  of  his  own  chusing^  unless  in  the  case  of 
misbehaviour  of  parties,  or  of  referees  ?  This  is  the  common 
Arar  ground  of  setting  aside  an  awardm 


Act  of  Assembly,  21  March,  1806.    Sec.  13. 

"  That  in  all  cases  where  a  remedy  is  provided,  or  duty 
enjoined,  or  any  thing  directed  to  be  done  by  any  act,  or  acts 
of  assembly  of  this  commonwealth,  the  directions  of  the  said 
acts,  shall  be  strictly  pursued,  &c." 

This  is  a  section  of  an  act  entitled, "  an  act  to  regulate  ar-  • 
bitrations  and  proceedings,  in  courts  of  justice."  It  is  not 
improbable  that  the  arbitration  acts  will  receive  a  revision 
by  the  legislature  at  no  distant  day ;  and  if  so,  I  would  recom* 
jnend  the  striking  out  the  word  strictly  in  this  section.  It 
IS  not  only  a  maxim  of  the  commoo  law,  but  is  a  dictate  of 
humanity^  and  a  maxim  of  reason,  that  penal  laws  be  constri^- 
ed  strictly^  but  remedial  laws  liberally.  The  courts  have 
been  much  embarrassed  with  this  word,  and  at  a  loss  to  know 
what  to  make  of  it*  It  certainly  could  not  be  the  intention 
^f  the  legislature  to  change  the  rule  of  construction  in  this 
particular;  and  yet  it  has  the  appearance  of  doing  it.  While 
therefore,  we  are  endeavouring  to  reach  the  sense  of  the  adt 
in  this  particular,  we  are  transgressing  the  letter  of  the  provi- 
sion. That  I  may  explain  what  I  mean,  I  will  cite  the  lanv 
guage  of  Blackstone,  on  the  liberal  construction  of  terms.  3 
.  Bl.  Com.  430. 

**  A  court  of  equity  determines  according  to  die  spirit  of 
the  rule,  and  not  according  to  the  strictness  of  the  letter*  In 
general  laws  all  cases  cannot  be  foreseen ;  or  if  foreseen  can*' 
not  be  expressed;    some  will  arise  that  will  (all  within  the 
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meanings  though  not  within  the  words  of  the  legislature,  and 
others,  which  may  hU  within  the  letter^  may  be  contrary 
to  his  meaning'^  though  not  expressly  excepted*  These 
cases  thus  out  of  the  ietter,  are  often  said  to  be  widiin  the 
eqtntyyotan  act  of  parliament;  and  so  cases  within  th€&'^ 
ter^  are  frequendy  out  of  the  equity.  Here,  by  eyui^fj  we 
mean  nothing  but  the  sound  inter{Mretation  of  the  law ;  though 
the  words  of  the  law  itself  may  be  too  general^  too  sfieciali 
or  otherwise  inaccurate  or  defective*  These  then  are  the  ■ 
cases  which,  as  Grotius  says,  ^  lex  non  exacte  definit  aed 
arbitrio  boni  viri  permittif,"  in  order  to  find  out  the  true 
meaning  of  the  law  given,  from  every  other  tc^ic  of  construe* 
iticm*"     3  BL  Com.  430. 

We  have  an  English  statute,  28  Hen«  8«  c.  7.  Sec  88, 
which  provides  *^  that  the  present  act  shall  be  taken  and  accept- 
ed accord&ng  to  the  plain  words  and  sentences  therein  contain- 
edJ*^  It  might  as  well  have  enacted  that  the  words  should  be 
pkm^  9nd  havenoan^ij^ly/  and  the  arrangement  of  a  sen* 
tence  or  sentences,  be'so  intelligible  that  no  misundersland* 
ing  in  the  case,  should  take  place ;  or  have  enacted  that  all 
judges  whose  province  it  was,  to  construe  them,  should  have 
no  difference  of  opinion ;  or,  that  all  judges  should  have 
legal  knowledge^  and  go^  sense.  Notwithstanding  such  a 
statute,  it  might  puzzle  a  king  in  that  country,  to  find  judges 
who  would  all  agree,  if  they  exercised  their  individual  judg« 
ments ;  or,  that  would  understand  a  statute  preciselyy  as 
each  one  of  the  legislature  might  say,  the36had  intended ;  for, 
perhaps  even  the  members  of  parliament  among  themselves, 
might  not  agree,  as  to  what,  in  their  opinions,  the  meaning 
<rf  the  statute  was^ 

The  trudi  is,  it  is  one  of  the  most  difficult  things  to  ex* 
press  an  idea  in  such  manner  that  there  can  be  no  mistakiog* 
Let  any  one  think  of  giving  an  order,  or  direction  to  an  a- 
gent ;  or,  of  having  given  instructions  to  an  intelligent  per- 
son relative  to  the  most  common  business  ;  and,  how  often 
will  be  find  that  he  has  not  been  sufficiendy  comprehended. 
Or,  in  the  case  of  receiving  instructions  from  an  intelligent 
person,  how  often  will  he  find  that  the  meaning  is  somewhat 
la  be  guessed  a:.     But  how  much  will  the  chances  of  an  U|i- 
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certain  meaning  occur  when  the  subject  of  the  Erection  is  on 
a  matter  not  familiar  to  the  common  mind,  and  involves  a 
great  scope  of  action  that  is  to  be  embraced  by  the  rule. 
Cases  that  occur,  will  often  prove  that  the  highest  powers  of 
the  human  mind  are  not  adequate  to  the  anticipating  of  them. 
It  is  not  in  human  nature  to  foresee  every  thing.  It  is  under 
a  sense  of  the  difficulty,  I  have  heard  it  said,  that 'the  wisest 
head  could  not  frame  a  law,  but  a  cctrt  and  horses  might  be 
^  driven  through  it.  If  it  can  be  at  all  done,  it  must  certain- 
ly be  by  one  who  understands  the  ueeqf  terms  ;  the  arrange- 
meni  of  words;  the  reme^F  to  be  provided,  or  the  diity  en- 
joined; and  canforeue^  like  a  skilful  general,  when  he  lays 
the  plan  of  a  campaign,  or  disposes  his  troops  for  an  engage- 
ment, where  it ''is  that  the  .adversary  may  find  a  weak  part^ 
or  make  an  impression. 

But  from  the  number  of  iHinds  that  are  to  be  consulted 
before  a  bill  can  pass  the  chambers  of  the  legislature,  were 
it  even  drawn  in  the  most  skilful  manner y  it  will  be  disturbed  by 
amendments.  Accordteg  to  the  proverb,  many  cooks  spoil 
the  soup.  In  the  nature  of  the  case,  it  is  impossible,  always, 
to  avoid  ambiguity  where  alterations^  by  additions  or  by 
striking  out,  are  made.  There  will  be  as  many  different 
meanings  to  be  extraGted,.as  there  are  spellings  of  the  word 
Sunbury  on  the  hand-boards,  on  the  road  from  the  town  of 
Reading  to  that  place.'  Of  this  we  have  a  remarkable  in- 
stance in  the  construction  put  upon  the  9th  section  of  the 
act  of  dd  April,  1793.  •  The  judges  of  the  supreme  court 
adhered  to  the  letter;  and  even.thbse  differed  among 
themselves.  The  judges  of  the  state  (supreme  court)  en- 
deavoured to  reach  what  they  considered  the  intention^  and 
even  these  as  to  the  intention,  differed ;  some  adhering  less 
or  more  to  the  letter^  others  rejecting  the  letter^  and  following 
what  they  took  to  be  the  meaning  altogether.  The  ambiguity 
of  what  is  expressed,  has  led  to  much  difference  of  opinion 
on  the  bench,  and  has  been  the  source  of  litigation  to  the 
people.     Where 

^^  More  is  meant  than  meets  the  ear,^' 
will  be  the  case,  in  all  diction.     But  if  the  letter  is  to  go- 
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vem ;  and  if  what  is  said  must  be  taken  strktiy^  the  substtD- 
tial  meaning'  and  intention  will  oftentimes  be  lost* 

A  diflPerence  of  inclination  to  construe  according  to  the 
letter  or  intention^  divided  the  Roman  lawyers.  There  were 
those  ^^  who  contended  for  a  strict  adherence  to  the  kiUr 
and  forms  of  the  law ;  others  for  a  benign  interpretation  of 
it,  and  for  allowing  great  latitude  in  the  observance  of  its 
formsJ*^  Butler's  Horas  Jurididse,  49« 

I  always  thought^  says  lord  Mansfield,  m  a  report  of  the^ 
case  of  Perrin  v.  Blake,  which  has  come  into  my  hands,  ^^  that 
the  strict  adherence  of  courts  of  justice  to  the  letter  of  the 
law,  is  productive  of  the  worst  consequences*  In  all  ages 
there  tviil  be  strict  lawyers*  But  it  is  to  be  hoped  that,  in 
all  ages,  there  will  be  lawyers  of  a  di£Reretit  l)ent  of  genius, 
and  a  diiFerent  course  of  education*" 

It  cannot  but  be  supposed,  that  there  will  be  a  wide  dif- 
ference between  the  penning  of  an  act  of  the  legislature,  and 
that  of  a  last  will  and  testament*  la  the  one  case,  great  de- 
liberation, and  by  men  selected  for  their  understandings; 
in  the  other,  by  the  individual  presumed  to  be  inops  oon* 
silii,  or  unassisted ;  and  in  many  cases,  in  a  great  degree 
unlettered ;  and,  it  may  be,  in  his  last  ^sickness*  Yet  the 
same  principle  will  apply  in  one  cas«i»  as  well  as  the  other, 
viz*  that  the  intention  is  to  govern*  That  it  is  oftenumes 
difficult  to  get  at  this  intention^  is  pertain*  For  where  an  on- 
lettered  individual  himself  draws  or  dictates  his  will,  or 
rathek'  dictates  the  heads  of  it;  or  where  aa.  ordinary  seri' 
-venert  such  as  may  occur,  puts  it  into  language,  it  musti  io 
most  cases,  defeat  his  intention  to  be  collected  from  die 
whole  will,  if  the  letter  is  to  govern*  I  introduce  the.  case 
of  wills  only  to  illustrate  what  I  mean  by  construction  ac- 
cording to  intention^  not  that  I  would  putan  act  of  assembly 
to  the  same  extent,  on  a  footing  with  the  construction  of 
wills,  for  the  reasons  already  given*  For  in  wills  there  is 
oftentimes  great  difficulty.  When  Satan  went  on  his  voyage 
to  the  new  world,  our  earth,  Milton  occupies  the  fallen  angek 
in  his  absence,  with  discussing  metaphyscis* 
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^  Others  apaTt«at  on  a  hill  retired, 
In  thoughts  more  elevate,  and  reasoned  high 
Of  providence,  fore-knowledge,  will,  and  &te. 
Fixed  fate,  free-will,  fore-knowledge  absolute, 
And  found  no  end  in  wandering  mazes  lost." 
Had  last  vrilla  and  testaments  been  then,  he  might  have 
given  these  to  construe.     Not  that  they  might  not  be  able  to 
find  out  the  meaning  by  the  mumping,  if  the  intention  was  to 
^  govern^  but  if  adhering  to  the  letter j  they  veould  find  such 
coQtradictionSf  and  inconsistencies,  tfiat  it  would  be  difficult 
toknow  whatto  make  of  it. 

The  English  are  divided  on  the  subject  of  construing 
Wills.  All  agree  that  the  intention  is  to  govern,  save  where 
a  technical  te^ flC^i^^Gcars ;  and  in  this  case  some  are  governed 
by  the  term  ;  or,  in  other  words,  by  the  letter*  So  that  it  is 
not  what  a  man  ineant,  but  what  he  ought  to  mean  by  the 
rules  of  art,  that  is  to  guide.  Nor  is  it  even  what  technical 
rules  will  permit  him  to  mean ;  but  it  is  a,  compound  of  the 
two,  what  he  meant,  and  what  he  ought  to  mean,  that  con- 
stitutes the  enigma  and  comes  to  be  unriddled.  This  will 
sometimes  be  a  question  worthy. of  CEdipus  to  theSphynx. 
For  in  one  case,  it -will  be  said,  the  intent  controuls  the  tech- 
nical  term  ;  and,  in  another,  the  technical  ttrm^  controuls  the 
intents 

"  I  am  sensible,''  says  sir  Joseph  Jekyll,  (master  of  the 
noils,)  2  Ptere  Williams,  7^1,  ^^  there  is  a  diversity'  of  opi- 
nion among  the  learned  j  wges  of  the  present  time,  whether 
the  legal  operation  of  wvds,  in  a  will ;  or  the  intent  of  a 
testator  shall  govern.  Fir  my  part  I  shall  always  contend 
for  the  intention;  and  I  liink  the.  strongest  authorities  are 
on  that  side.  For  if  the  Xntention  is  sometimes  to  govern,  as 
it  18  admitted,  it  must,  and  ijU)t  always  give  way  to  the  legal 
construction ;  and,  yet  at  other  times,  shall  not  govern,  there 
will  then  be  no  rule  to  judge  by ;  nor,  will  any  lawyer  know 
how  to  advise  his  client;  a  mischief  which  judges  ought  to 
'  prcrent.*'  And,  by  lord  Mansfield,  2  Burr.  770.  "  No  tech- 
meal  words  are  necessary  to  convey  a  testator*s  meaning ; 
and,  whenever  that  is  doubtful,  it  must  be  collected  from  the 
xohok  scope  of  the  rvhole  m411  compared  with  the  several 
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parts/'  And*in  Perrin  and  Blake's  €«se,  he  says,  ^  That 
he  always  thought,  that,  as  the  law  had  allowed  a  free 
communication  of  intention  to  a  testator,  it  would  be  a 
etrange  law  to  say,  now  that  you  have  communicated  that 
intention  so  that  every  one  understands  what  you  meao^  yet 
because  you  have  used  a  certain  expression  of  art,  we  will 
cross  your  intention^  and  give  your  will  a  different  construc- 
tion ;  thoitgh  what  you  meant  to  have  done  is  perfectly  Icr 
gal ;  and,  the  only  reasoh  for  c<mtravening  your  intention^  is  ' 
because  you  have  not  expressed  yourself  like  a  lawyer." 
Such  was  the  judgment  of  a  majority  of  the  king's  bench* 
But,  in  the  exchequer  chamber,  on  a  hearing,  it  was  reveis- 
ed.  The  majority  of  the  judges  stuck  to  the  strict  letter^ 
and  the  technical  terms  of  the  will* 

In  this  country  the  bulk  of  judges  have  followed  this  de- 
cision  of  the  exchequer,  because  it  was  that  of  the  majority* 
Judge  Pendleton,  in  Virginia,  did  not  follow  it,  as  has  been 
already  noted. 

"  Victrix  causa  diis  placuit,  sed  vicu  Catoni." 
Judge  Tucker,  in  his  ufotes  on  Blackstcme,  recognizes 
this  way  of  thinking  of  Pendleton.  And  in  his  judicial  ca- 
pacity, April,  1810,  '^  that  there  are  no  precise  words,  no 
precise  arrangement  of  them,  nor  any  thing,  in  any  degree 
technical,  necessary  to  the  discovery  of  the  testator's  real 
and  legal  intention.  Whenever,  from  the  whole  face,  and 
context  of  the  will,  we  can  collect  the  testator's  intention^ 
we  are  bound  to  give  it  effect."    \  Munford,  541. 

So  far  with  respect  to  the  conatruing  last  wills  and  tes- 
taments, with  a  view  of  explaining  the  difficulty  of  reconcil' 
ing  in  all  cases,  the  pursuing  the  strict  letter  of  an  act  of  as- 
sembly, with  what  they  must  obviously  have  intended*  Fnr 
such  is  the  imperfection  of  language,  that  termsart  equivocal : 
or  vary  in  their  meaning,  according  to  their  situation  in  a 
septence.  There  is  also  what  the  grammarians  call  znellipsity 
in  language;  words  used  in  a  preceding  clause,  which  are 
omitted  in  a  second,  and  to  be  understood,  or  brought  for- 
ward, and  supplied.  We  have  instances  of  this  in  last  will» 
and  testaments,  where  the  judges  in  early  times,  notthebcsfr 
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granMariara  ;  and  seeing  that  the  meaning  r«(uired  it)  and 
not  knowing  4iow  0f  A«rT0»tf  to  reach  it,  have  changed  not  a 
UtUr  only,  but  a  Toord^  and  substituted  one  directly  contra^ 
ry;  as,  or,  for  and;  and  vice  versa;  and,  for  or.  That  is 
read  the  will  so.  I  have  no  objection  to  this,  but  as  it  sa- 
vours of  what  is  arbitrary^  and  has  the  appearance  of  doing 
violence  to  language.^  It  is  something  like  the  house-wife 
chaUenging  her  bag  at  the  mill,  P  for^ohn,  and  R  for  Pat« 
terson* 

Were  judges  to  pursue  the  strict  letter  of  a  statute,  they  • 
would  have  less  trouble*    For  it  does  not  require  much  un- 
derstanding to  distinguish  A  from  B.     And  this  is  accord* 
bg  to  the  Icttex^ 

I  have  noljjl^  that  tautology^  and  multiplying'  terms  con* 
tributes  to  perspicuity,  and  there  is  danger  when  it  is  un- 
dertaken to  enumerate,  that  something  may  not  be  embra* 
ced  as  in  the  British  parKament,  where  the  word  person  was 
used  in  the  bill,  and  a  member  moved' an  amendment,  per*, 
son,  or  persons;  and  anothisr  thinkitig  to  carry  the- matter 
still  farther,  stndmake  sure,  doubly  sure,  made  a  farther  mo* 
tion  to  add  person,  or  persons,  he,  she,  or  they.  Another 
in  ordk*  to  shew  the  danger  bf  undertaking  to  specify  parti* 
culars,  concluded  with  moving  that  it  be  he,  she,  they,  or  it; 
for  there  might  be  an  hermaphro^e^  in  the  case. 

The  tru(h  is,  that  lueret  in  cortibe,  qui  hseret  in  literse ; 
he  sticks  to  the  bark  who  sticks  to  die  letter ;  and  it  is  only 
by  penetrating  through  the  rind,  to  the  substantial  wood,  that 
the  meaning  of  an  act  can  be  ascertained. 
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Act  of  Assembly,  March  l^th,  1810,  proliibiUAg  in  courts  of 
justice,  the  reading,  or  quoting  British  precedtots  subsequent  to 

4th  July,  irre. 

THERE  is  a  British  statute  of  ao  old  date,  Ixrasnot  im- 
mediatety  turn  to  it;  and  I  cite  from  memcny,  prohibiting 
the  judges  from  suffering  themselves' to  he  feasted  when 
they  go  the  circuiu  The  woi^B^re,  ^'  shall  take  no  gift  of 
^any  one,  with  die  exceptio&  of  food,  or  drink,  €md  of  this 
very  ttttIe.V  Under.this  minimum,  or  very  little^  I  presume 
may  be  compreheaded  what  waa  merely  complimentary,  on 
the  score  of  respect,  or  friendship ;  as,  in  Mr  times  the  liba* 
tion  of  a  glasa  of  wine,  or  a  dish  of  tea  i^flS^fe  female  pan 
of  the  household ;  but  no  formal  invitation  ^aup,  or  diae^ 
or  smy  thing  like  what  mi|^  bo  called  an  erUertahsmint* 
This  statete  must  have  beenibuaded  onaome^^r^ertencf that 
such  hospitalities  operated  aa  a  speciea  of  bribery;  far  it 
is  classed  with  the  accepting  gi/is ,'  and,  doubtless,  it  is  bat 
a  deKcstf e  mode  of  omciliating  a  pv&judgmeat.  Aad  hence 
it  is  that  compliments  to  sup^  ordine^  are  usually  given  to 
tjiose  whom  we  meau  to  toaciliate^  or  pre»dispose«  ^t  was 
a  paradoxical  apothegm  of  the  great  Franklin,  that  the  best 
way  to  gain  a  man,^  wai  ta  take  him  fiy  the  throaU  And, 
when  Arislippus  was  reproached  by  his  brother  philoso- 
phers^ because  he  bent  Kis  knee  wheit  he  presented  a  petition 
to  Dionyrius,^^  what  can  I  help  it,"  said  he^  ^Vif  that  man 
has  his  ears  in  hisjeet  f^^  In  the  same  manner  it  may  be  said 
by  one  who  has  a  matter  pending  in  court,  and  entertaias^ 
^^  how  can  I  help  it,  if  I  know  that  judge,  to  have  some 
part  of  his  hearing"  in  his  throat.^'* 

But  would  it  not  have  been  suflkient  for  this  British 
statute  to  have  prohibited  only  the  accepting  cards  to  ftap, 
or  dine,  flrom  9i suitor  in  court?  How  could  a  j«dge  ascer* 
tain  whether  the  person  givisg  the  invitation  was  a  m/fff, 
not  having  at  hand  the  court  docket  to  evolve,  or  inspect; 
and  it  would  be  indelicate  to  ask  the  person,  offering  himself 
as  a  host^ "  pray  sir,  have  you  aceaisein  court  ^  Besides,  it 
ipight  be  rather  with  a  view  to  a  cause  that  he  intended  ts 
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ttring,  oTcxpecttd  to  have  brought  against  him,  than^to  one 
^efuBng^  that  the  invitation  was  given.    He  ihight  think  of 
the  rule  of  prudence,  *^  Cast  thy  bread  Upon  the  waters,  an^ 
thou  shalt  find  it  after  many  days«''    A  cunning  stager  con- 
scious to  himself  of  a  misdemeanor,  or  a  felony  committed, 
night  i^rehend  an  indictment,  and  be  willing  to  save  hU 
bacon  in  one  sepse,  at»the  csq>^ce  of  it,  in  another.    Or  to 
make  an  offering,  not  ^  of  a  tqrtle  4ove,  aiid  two.  young  pi- 
•geoBs"  tp  the  priest  i  but  of  a  duck,  or  a  goose  to  \ht  judge. 
JBut,  to  sfy  nothing  oi^  suitor^  might  not  something  be 
done  in  that. country  of  roast  beef,  through  the  medium,  of  a? 
barrister,  or  counsel  in  the  cause,  who  might  find  out  the 
weak  aide^  of  a  judge  ;    whether  he  was.  to  be  gained    by 
flattecy  to  his  understanding  ^  or,  deditus  ventri,  by  food  to 
his  corporal  taste*    The  exordium  of  an  orator,  according  to 
-Ciccnro,  ought  to  be,  ^^  reddere  auditorem  docilem,  attentum» 
bcna^um."    Aiid.were  counsel  to  blame  when  they  had 
dkeowMrftdf  that  al;  l<Mt  the  Ump^r  of  a  Judge  might  be 
aaoUwd  by  using  the  means  put  ij(i  practice  by  the  hero  of 
thei&ieid  inihia  doscentrto  £fys|iim,  to  iiioothe  the  centin^I 
It^«ke  out-post  ?--^— 

#    MeUe  soponftam^  et  medkataS'  frvgibus  dfiam 

Objicit 
Oiling  the  springs  of  a  machine  makes  'it  nut  smooth*; 
and  wine  will  put  a  judge  in  good  humor  ;-  though  the  dan* 
ger  may,  be  that  he  will  be  put  into  too  good  a  humor  with 
one  counsel  at  the  expence  ofmnother  /  or  at  least  ^  Me-  cauft-    ' 
which  he  supports* 

It  is  not  in  the  natm'al  order  of  things,  for  awn  in  author 
rity  who  have  discipGne  to  s«p^rt,  to  become  fuetUi  much 
less  who  have  controversies  to  4qtermine  between  man  and 
man.  There  is  a  repugnance  m  a  mind  of  .semibility  in 
deciding  againstyour  kost^  if  3rou  can  help  it;  and  you  will 
at  teast-hkve  a  wish  when  hia  cajuse  comes  to. trials  that  it 
tuty  turn  out  go^d. 

But  the  principal  obligation  is  die  enabling  the  Nnttn^rtJ^ 
ito  derwe  character  from  the  station.  For  though  Ae  judge 
himself  may  be  neither  pleasant  in  his  manners^  nor  respect? 
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able  for  his  understanding,  yet,  in  contemplation  of  law,  he 
is  supposed  to  have  at  least  kgal  hiowUdge;  and  his  station 
carries  with  it  the  majesty  of  the  people  ;  and  it  is  not  pro- 
per that  a  knave  ^ould  have  it  in  his  power  to  say,  I 
had  a  judge,  or  the  judges  to  dine  with  me.  And  how  can 
judges  on  the  circuit  know,  in  every  case,  what  there  may 
be  against  the  man  that  appears  to  entertain  them. 

But,  for  their  own  sakes,  on  account  of  regimen  and  com'- 
fnand  of  time,  if  for  no  other  ^tasideration,  the  judges  will 

l^£nd  it  most  advisable  to  decline  invitations.     I  do  not  think, 
therefore,  it  will  be  necessary  to  provide  by  law^  as  in  Eng- 

'  land,  ^  an  early  period  they  would  seem  to  have  done. 

But  of  this  enough ;  I  go  on  to  speak  of  that  which  was 
my  main  object,  the  muzz&ng^  not  the  mouth^Aa>\xt  the  mind 
of  a  judge,  in  prescribing  to  him  diat  he  shall  not  take  a  nip 
of  information  come  from  whence  it  may.  What  would  we 
think  of  a  British  statute  prohibiting  the  quoting  precedents 
of  our  courts  \  It  may  be  said,  such  an  act  of  pacUament 
would  be  unnecessary ;  for,  my  lords  the  judges  of  die  Eng- 
lish courts,  are  too  self*suficient  to  admit  to  be  read  our  de- 
cisions. There  may  be  semething  in  that;  but,  they  would 
be  startled  at  an  act  ctf  the  legidature  prohibiting  the  i%ding 
these.  A  liberal  and  enUgfatened  chief  justice  of  one  of 
their  benches  would  say,  do  we  not  hear  occasionally  read 
to  us,  the  laws  of  other  countries,  or  the  decisions  of  their 
courts  so  £ur  as  they  can  throw  light  upon  a  matter  before 
us;  and  why  exclude  the  reasonings  of  a  people,  or  the  de- 
cisions on  a  law  ths^t  is  common  to  >is  both ;  nay  even,  why 
exclude  reasonings  on  their  acts  of  Assembly  enacted  eince 
mr  separation^  which  have  an  analogy  to  our  statutes  ipade 
since  or  before  f 

I  do  not  know  whether  the  judges  would  permit  a  learn- 
ed Serjeant  to  quote  a  decision  ina4e  in  Pennsylvania,  if 
It  had  a  bearing  on  the  point,  as  shewing  what  eur  reason 
was;  yet,  I  should  think  it  strange  if  they  did  not  permit it| 
when  it  is  pretty  evident  that  they  read  these  themselves; 
and  what  is  more,  profit  by  them.  ^That  they  read,  at  least,  ■ 
tl)e  New  York  reports  would  seem  to  appear  from  their 
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bacUng  out^  to  use  an  American  phrase,  on  the  doctrine  of 
the  conclusiveness  of  a  sentence  of  a  foreign  court  of  admi- 
ralty. This  doctrine  was  first  shaken  in  the  New  York 
state,  by  a  decision  of  the  high  court  of  errors  and  appeals  ; 
and  followed  up  in  Pennsylvania,  on  my  part,  in  the  supreme 
court  /*  and  afterwards  in  another  case,  by  judge  Cooper  in 
the  high  court  of  errors  and  appeals.  If  lord  EUenborough 
had  not  read  the  reasoning  in  these  eases,  or  heard  them 
read,  he  appears  at  least  to  have  adopted  a  greater  liberality 
in  his  way  of  thinking  on  the  subject  than  other  judges,  wh% 
had  sat  on  the  same  or  other  benches  before  him.  See  1 
Camp.  418.  Park.  495.  6th  edition.  And  1  Cao^p.  429. 
Park.  619.- 

On  these  and  the  like  grounds,  I  incline  to  be  of  opinion 
that  the  act  in  question,  19th  March,  1810,  ought  to  be  re- 
pealed. 

Were  it  not  that  my  sentiments  are  known  as  having  no 
overweening  attachment  to  British  precedents,  save  so  far  as 
they  carry  with  them  natural^  or  legal  reason,  I  should  be  more 
embarrassed  in  objecting  to  this  act.  But,  were  it  not  that  I 
should  be  unwilling  to  enter  into  a  contest  with  the  legisla- 
turej^where  public  opinion,  or  prejudice  is  on  their  side,  I 
might  be  disposed  to  question  the  constitutionality  of  this  act^ 
It  would  seem  to  be  abridging  the  right  of  the  judiciary,  to 
hear  all  reason  on  a  question  before  them. 
■  What  is\  to  us 
Though  it  were  said  byTrismegistus  ? 

But  if  we  are  to  hear  the  saying  of  a  lord,  years,  or  cen- 
turies ago;  and  before  the  4th  July,  1776,  why  not  what 
another  lord  has  said  stnce^  to  explain  or  contradict  the  adju- 
iBcation  f    The  fact  is,  early  decisions  were,  many  of  them 

•  I  claim  nothing  but  having  been  the  precursor  of  judge 
Cooper  on  the  same  side  of  the  question ;  and  this  I  have  )l 
right  to  claim.  But  ]us  opinion^  published  in  a  small  octavo,  I 
would  recommend  to  every  American  student,  not  so  much  for 
the  reasoning  and  ideas,  ait  for  the  analyaia^  and  eyatematic  com- 
prehenaion  of  the  svbject.  It  i^  a  nu>del  that  will  deserve  to  be 
«druired. 
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narrow;  aad  why  drink  out  of  the  oeck  of  a  gourde  rather 
than  out  of  an  open  goblet ;  more  especially  if  the  fountsuB 
was  muddy,  out  of  which  the  gourd  was  filled ;  the  stream 
of  law  in  that  country,  now  runs  more  clear  in  particular 
cases  than  centuries  ago ;  apd  it  will  always  wmatn  so,  the 
law  being  an  improvable  science.  I  like  exceedingly  when 
a  dictum  of  a  judge,  or  an  adjudication  of  a  court,  or  tract 
writer  of  a  semi*barbarous  period,  is  cited,  to  have  it  shewn 
that  a  more  enlightened,  and  liberal  Mapsfield ;  or  Cenyon, 
^r  EllenboKfugh,  has  overruled,  or  scouted  thatdoctrine.  It 
is  shewing  from  themselves,  that  they  have  been  wrong;  and 
why  should  not  counsel  have  this  privilege^  when  old  de- 
cisions are  eitedon  a  point  of  common^  o^  sUtute  law? 

To  use  a  phrase,  not  meaning  disrespcct^l]^  the  l<eamed 
lords  of  £ngland,  wheiy'an  old  case  is  cited,  contrary  to  all 
reason,  or  good  sense,  and  a  new  one  can  be  shewn  coatraiy, 
in  the  modern  decision  of  another  jii4ge,  itis  like  curii^  ac- 
cording to  the  vulgar  phrase,  and  vulgar  notion,  a  bite  m  the 
ease  of  madness,  with  a  hair  qf  the  ssme  dog* 


•On  tk»  Judiciaby  System  or  the  State. 

I  have  said  that  I  consider  this  system  the  first' .in  the 
Union.  I  speak  as  to  the  foundation  that  has  been  laid;  aod 
improvements  that  have  so  far  taken  place.  But  some  filling 
up  is  required  to  do  it  justice.  What  is  that  filling  up  ?  I 
shall  not  undertake  to  say  what  would  in  all  things  complete 
the  building.  I  shall  only  go  so  t^  as  to  point  out  what  i 
would  conceive  to  be  more  tmmediately  necessary  to  be  done. 
This  I  do,  not  confident  that  it  will  be  well  taken,  though 
confident  that  it  is  well  intended ;  and  meant  for  the  best. 
And  why  should  I  undertake  to  point  out  what  might  be 
done,  who  am  not  of  the  liqgislative  body ;  nor  of  the  mass 
of  the  people,  from  amongst  whos^  the  representatives  are 
eligible  ?  But  has  not  the  legislature  a  right  to* the  tafema- 
tion,  and  suggestion  of  the  dXS^xtxit  functionaries  in-theirre- 
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spective  stations  ?  Far  every  indiriduai  must  be  sujyposed, 
to  understand  sotteAing  of  that  depaf tment  in  which  he  is 
more  particularly  enga^d.  I  sfaaU  Tenture  to  suggest^  there^ 
&re,  ^e  expediency  of  what  might  be  done,  in  Uie  firH  in* 
stance,  aiid|at  the  present  time,  in  carrying  on  the  improvement 
of  the  83r8tem ;  though  not  without  fear  that  cx>ming  firom  a 
judge,  it  may  defeat  the  object :  for  it  may  be  supposed  that 
those  immediately  concerned  in  the  discharge  of  duties,  will 
be  projecting  somediing  that  will  suit  their  own  convenience* 
fiut  as  I  take  it,  this  will  not  appear  to  be  the  dk^  in  all  th^ 
improvement  that  I  shall  suggest  at  present ;  I  will  venture 
it;  and,  it  may  go,  ibr  as  much  as  it  is  worth.  It  will  re* 
^re  a  presi(|ent  or  two  more  of  the  common  pleas  to  be 
added,  and-lliat  is  all  the  addithnal  expenct  that  my  propo- 
sitions would  involve. 

The  first  is,  a  stcond  president  of  the  (Rstrict  court  of 
common  pleas  of  the  city  of  Philadelphia,  to  sit  alternaldy 
with  the  first.  Nine  months  in  the  year  is  a  length  of  sit- 
ting greater  than  any  one  president  can  long  sustain;  and  it 
would  require  a  constant  sitting  of  that  court  to  transact  the 
busiiiess  which  comes  before  it.  It  is  a  court  which  gives 
great  satisfaction^  and  ought  to  be  made  perpetuaL 

In  the  second  place,  I  would  propose  another  district  of 
die  common  pleas  to  be  added,  in  that  part  of  the  Tnountam- ' 
aus  country,  where  the  districts  consist  of  more  than  three 
counties^  while  those  of  the  less  western,  and  in  the  level 
coimtry  do  not  consist  of  more  than  three.  It  is  monstrous 
that  the  duty  ahouid  best>  unequal;  both  as  to  riding,  and  the 
weight  of  business,  rvhik  the  salaries  are  the  same*  Advance 
rfsalary^  or  diminutionvf  duty^  can  alone,  bring  to  an  cqua- 
Itty^  or  something  like  it,  in  this  instance* 

In  the  third  place,  I  would  propose  the  consolidating  the 
two  middle  districts  of  the  supreme  courti  into  one  at  the 
seat  of  government ;  and  the  judges  to  hold  two  terms  for 
this  district,  at  an  interval  of  six  months ;  and  on  the  first 
days  of  each  sitting  to  deliver  opinions  on  cases  which  had 
been  argued  at  the  other  districts  west  of  that,  and  which 
cases  had  been  holden  over  unJer  advisement*     Cases  of 
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difficulty  urill  be  argaed,  upon  which  it  will  be  imposaiUe  fer 
the  judges  to  make  up  their  minds  without  time  to  examine, 
and  reflect ;  and  a  postponement  of  delivering  their  opinions 
on  the  case  for  a  whole  year^  gives  ffreat  dekty^  and  u  c 
grievance.  If  a  judgment  is  to  be  reversed^  the  sooner  the 
better ;  that  the  party,  if  a  plaintiff,  may  begin  again,  if  die 
error  appears  to  have  been  in  the  proceedings,  or  the  trial; 
and  if  the  judgment  is  affirmed j  the  sooner  known,  the  plain- 
tiff can  the  sooner  go  on  to  recover  his  righu 

I  say  nothing  of  taking  away  the  original  juris&cAon  of 
the  supreme  court,  in  the  county  of  Philadelphia,  as  it  has 
been  done,  in  the  other  counties ;  nor  of  what  has  been 
sometimes  suggested,  an  addition  to  the  number  of  the 
judges  of  the  supreme  court,  because  that  mig^t  look  like 
over-stepping  the  limits  proposed  by  myself,  in  saying  no- 
thing that  might  have  the  appearance  of  consulting  my  own 
convenience*  The  taking  away  the  original  jurisdiction  of 
the  supreme  court  in  the  county  of  Philadelphia,  might  les- 
sen my  riding,  or  sitting  somewhat ;  or  the  appointment  of 
an  additional  number,  the  original  jurisdiction  remaining, 
might  contribute  to  lessen,  as  the  thirty-three  weeks  sitting 
alternately,  would,  in  that  case,  be  divided  amongst  more  j. 
but  as  to  the  Terms^  the  sitting  there  would  be  the  same. 

Individuals,  and  even  professional  men,  from  our  sister 
states  are  at  a  loss  to  conceite  how  we  can  go  on  without  a 
court  of  chancery.  I  have  referred  them  to  the  history  of 
that  court  in  England,  that  a  necessity  for  it  never  could 
have  existed,  as  a  court  distinct  from  common  law  jurisdic- 
tion, but  for  the  narrowness  of  the  common  law  judges* 
^^  Extending  rather  than  narrowing  the  remedial  effects  of 
the  wri^  (case) ;  they  might  have  eflfectually  answered  all 
the  purposes  of  a  court  of  equity;  except  that  of  obtaining 
discovery  by  the  oath  of  the  defendant.'*  They  could  have 
done  that  as  we  do  here,  by  damages  in  actions,  on  agree- 
ments for  the  sale  of  lands,  compel,  in  most  cases,  2l  specific 
execution. 

It  was  this  contractedness  of  the  minds  of  common  law 
judges,  that  explains  the  maxim,  boni  judicis  est,  ampUaiN: 
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jurisdictmiem^  which  some  would  amend  by  saying,  ampli- 
are  Justittam*  But  this  would  be  an  inconsistency  ;  because 
justice  cannot  be  enlarged  or  diminished,  without  ceasing 
€q  hejustiee* 

A  coutt  of  chancery  must  sit  at  some  one  place  in  a  state^ 
Mid  this  is  irreconcilable  with  the  principle  adopted,  in 
Pennsylvania ;  and  which  ought  to  be  adopted^  of  bringing 
home  justice^  as  much  as  it  is  possible,  to  evertf  man*s  door* 


HiKTS  tOWARDS   A   GENERAL   LAW  ON  THE    SUBJECT   OF* 
WRITS  OF  ERROR. 

IN  England  a  writ  of  error  is  not  grantable  ex  debitojus* 
titiae^  or  of  right,  in  treason  and  felony •  Application  must 
be  made  to  a  judge  of  the  superior  court,  or  to  the  superior 
court  itself,  to  allow  it ;  which  may^  or  may  not  be  done, 
according  to  the  ideaof  the  judge,  or  court,  as  to  the  proba- 
bility of  there  being  error.  With  us,  by  aet  of  assembly,  1 3 
April,  1791,  no  writ  or  certiorari,  or  writ  of  error,  shall  be 
available  to  remove  an  indictment^  or  stay  execution  ofthejudg-^ 
menty  in  any  criminal  case;  unless  the  same  shall  he  specially 
allowed  by  the  supreme  court,  or  one  of  the  justices  thereof, 
upon  sufficient  cause  to  him  shewn  t  or  shall  have  been  sued 
out  with  the  consent  of  the  attorney  general.  Some  time  must 
intervene  before  application  can  be  made  to  a  justice  of  the 
supreme  court ;  or,  to  that  court ;  and  befr^re  the  writ  of  er- 
tor  can  be  heard  ;  and  in  the  mean  time  the  sentence  must 
go  into  part  execution,  which  is  a  little  like  a  person,  so  far 
as  this  goes,  being  hanged,  or  whipped  first,  as  the  phrase  is^ 
and  tried  afterwards.  For  where  there  was  error^  there 
can  not  be  said  in  strictness,  to  have  been  a  trial.  The  ex- 
pence  to  the  county  in  keeping  in  confinement,  until  the  ap- 
plication can  be  made  to  a  judges  or  to  the  court,  and  the 
writ  of  error,  if  allowed,  heard,  is  in  the  way.  But  might 
not  bail  be  taken  in  the  mean  time,  with  condition  to  surren- 
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*  after  hearaig;  ilii«  M  lc3iat,  to  ca$etf^  ^' 
e^cncvs  nh^rt  of  fehny  ? 
A  wrUof  error  lies  whrre  11  party  ia  aggriet^cd  by  itoy  i 
ror  in  the/: 

iftcihn  heforeaJtisiic€;  or  of  a  court,  unless  eoc« 


the  justfce,  or  court  given  cxpnwinly  upon  ihr 
amc  in  the  cnjic  of  • 

itecution?    This  1%  iu.  ..:.............  * 

bnolutcly  ncccsaaiy,  Wh   for  ihc  take  oi 
aur»,  and  th^  party.     It  U  not  «n 
»rntrcver»ed  irum  error  v--- "^ 
bough  the  court  btflow  c* 
liii\-cp;isisec1  itpon  thar«  In  wttich  mrror  is  lUiitgncdL 


!  ^  ,    •    ■  -  '■'      ■      "    ■  .  ■ 

lit,  tbat^  it  i&  competent  only  for  thelegiiibtureloi 
«n  *Utcnuion  of  what  the  jud;^es  of         • 

conceived  to  be  the  law,  a:*  to  this  p  ,. ,.. i . 

cf  surprise  to  mc,  that  for  the  sake  of  their  owtj 
the  ^re»idcnt!&  of   the  district  courts,  have  not  bctio 
?>ii    .  *    -~     'ration  of  the  law   ^  ''       ^      V 

la  lid  be  supposed  r 

fv^t  jjeprr  made  to  i/iem*     And 
h^  ■  "    *  »n  of  lav 

V.  ■  ■      :      :  .vcr  UOtlL.-  '  ^.    '-  --  i'  '--  '^.  ,     ^    '■     -     -     -- 

he  kiWt  that^  for  errors  of  form,  or  substance^ 
vhUk  the  proutdhtxa^  error  m 

ilv*  -  -"-  *'"  :    notwitlistnndin^ 

#'^  !  bctorc* 

.  I  civil  cases,  writs  of  crrtw  arc  nf  co 

t  tD »«  ciU    The  oath,  or  aflSrm 

For^  a  Vi^^' flight  tnaturi  wiil 
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cODScieccc,  such  is  human  fraihy,  or  perverseness,  uhcrc,  in 
a  case  of  money  to  be  paid^it  is  not  convenient  to  pay.  The 
bringing'  the  money  into  courts  with  the  costs  of  suit,  would 
be  the  true  tefit  of  the  writ  of  error  being  brought  for  the  pur- 
pose of  delay ;  or,  with  a  solid  expectation  of  being  able  to  re- 
verse the  judgment.  But  in  the  case  of  money  brought  into 
court,  it  lies  unproductive  to  both  parties;  audit  might  bo 
provided  that  the  plaintiff  should  take  it  out  on  entering  into 
a  recognizance,  with  security  to  refund,  in  case  of  a  rever-  • 
salofthe  judgment,  under  which  it  was  paid  into  court. 

In  assigning  errors  in  the  charge  of  the  Court  brought  up 
fcjr  a  bill  of  exceptions,  to  the  charge ;  (for  in  no  other  way 
can  it  answer  any  end  to  bring  it  up;    because  otherwise  it 
would  come  unaccompanied  with  the  facts  of  the  case,  on 
which  the  law  laid  down  in  it  was  predicated,)  error  is  al- 
iegedin  the  reasons  of  the  Liru  laiddoxvUy  though  the  result  of 
the  charge  as  to  the  law  itself  be  correct.     On  a  writ  of  er- 
ror, therefore,  let  it  be  provided,  that  where  the  jury  are  dir 
rccted  correctly  on  the  point  of  law,  on  which  the  case  turns, 
the  judgment  shall    not  be  reversed,  on  account  of  reasons  • 
gwcn  in  the  charge :    unless  the  law  laid  down,  !)earing  on 
the  issue,  was  erroneous.     I   entertain  the  expectation  that 
this  act  calling  upon  judges  to  file  opinions,  will  be  repealed. 
The  profession  themselves,  at  whose  instance  it  was  brought 
forward,  will  see  the  inutility  of  it.     With  a  view  to  a  bill  of 
exceptions,  que^tions^  as  formerly  can  be  put  to  the  court,  and 
answers  to  these  can  be  given,  and  incorporated  by  the  coun- 
sel themselves,   when  they    draw  up  the  bill.      That  there 
may  be  no  dispute,  when  they  come  to  draw  up  the  bill,  let 
dje  judge  at  the  instant  put  his  answers  in  writing,  or  express 
them  with  such  deliberation,  that  the  counsel  may  have  the 
opportunity  of  taking  them  down.     But  to  render  it  absolute- 
ly  necessary n  for  a  judge  to  write  any  thing,  is  absurd.     It 
was 'no  part  of  the  common  law;  for  even  signing'  his  7iame^ 
was  not  necessary  to  a  bill  of  exceptions.     His  seal  was  suf- 
ficient.    His  report  of  a  case  tried  before  a  judge  of  the  su- 
preme court  at  nisi  prius^  might  have  been  raemoriter ;    and 
his  notes  now,  are  not  for  the  counsel  or  the  party,  but    for 
his  brother  judg-es  who  sit  at  the  term ;  and  ni3i  prius,  and 

i  Digitized  by  CjOOQIC 


532  Law  Miscellanies* 

circuit  courts  being  taken  away,  except  in  the  city  of  Phila- 
delphia, notes  are  not  necessary  for  any  purpose,  but  as.  die 
judge  chuses  to  take  them.  As  to  presidents  of  districts,  but 
for  this  act  it  would  not  be  necessary  that  they  should  write 
any  thing,  unless  their  names,  in  taking  the  acknowledgment 
of  deeds.  No  man  can  take  a  note  with  more  fidelity^  at 
quickness, tlian  I  can;  but  I  despise  the  mechanical  drudge- 
ry ;  and  as  it  detracts  from  the  strength  of  thinking,  I  would 
wish  none  of  it  in  a  judge  before  whom  I  was  to  plead.  Let 
him  give  me  his  eycj  and  his  intellect;  not  with  his  heid 
down,  and  his  hand  busy ;  because  I  could  not  drive  my 
words  through  his  scalp ;  and  it  always  discouraged  me  to 
see  a  bare,  or  a  covered  poll,  presented  like  a  battering-ran, 
while  I  was  endeavouring  to  reach  his  mind  with  my  obser- 
vations. I  despise  drudgery ;  not  diat  I  undervalue  mecha- 
nics, or  mechanism ;  but,  because  handicraft  labour,  is: 
out  of  place  here ;  and  a  Jack  of  all  trades  is  proverbially 
a  bungler.  Though  I  state  this  playfully,  yet  there  is  truth 
in  it ;  I  wish  a  judge  to  be  obliged  to  write  as  little  as  pos- 
sible.  For  the  fact  is,  that  it  rarely  happens  that  one  can 
combine  clerkships  and  the  application  of  the  mental  faculties 
with  the  utmost  force  at  the  same  time.  Persons  that  have 
written  much,  pursuing  the  rapidity  of  their  th^ughUy  con- 
tract what  the  common  people  call  a  cramped  hand ;  and 
studious  men,  from  their  sedentary  lives  are  nervous  ;  and 
tlie  nerves  are  affected  by  the  contraction  of  the  fingers  in 
writing ;  this  adds  also  to  the  contractedness  of  the  chiro* 
graphy.  To  oblige  the  judge  to  write  out  the  reasons  of 
his  judgment,  whenever  any  one  may  chuse  to  call  upon  him, 
is  a  novelty  in  the  history  of  juridical  duties.  This  much 
may  suffice  as  to  this  act  which  ought  to  be  repealed,  more 
especially  as  it  falls  heaviest,  in  the  accumulation  of  their 
labours,  upon  the  judges  of  the  inferior  courts^  and  increase^ 
the  fund  on  which  a  writ  of  error  may  be  brought. 

There  is  a  defect  in  the  law  of  England;  2  Tidd,  1155, 
and  1  take  it,  unless  I  have  overlooked  the  provision,  the 
same  defect  exists  with  us,  "  That  on  a  writ  of  error  by  the 
defendant,  and  a  reversal  of  the  judgment  against  him|he 
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is  not  entitled  to  costs;"  which  is  unreasonable,  while  the 
plaintiff  in  the  like  situation,  could  claim  costs. 

.It  will  not  he  understood  that  I  have  applied  my  mind 
to  consider  all  provisions  that  might  be  in  the  case  of  wrhs 
pf  error;  but  give  such  hints  as  at  present  occur  to  nie. 


Ofiinion  on  a  curious  question  of  iiractice^  made  at  the  term  qf 
the  western  circuity  Sejitcmber^  1803. 

Robert  Galbraith  and  others  1 

vs.  i  In  case. 

Judah  Colt,  J 

In  the  circuit  coiut  of  September,  1 803. 

THE  following  state  of  this  case  is  agreed  upon  by  both  par- 
ties, and  the  judgment  of  the  court  prayed  thereon. 

At  the  Allegheny  court  of  quarter  sessions,  of  September, 
1797,  several  bills  of  indictment  for  riots  were  found  agairfst 
James  Lowry  and  others.  Three  of  these  indictments  are  No.  3, 
4,  and  5,  of  that  term.  Judah  Colt,  as  agent  for  the  Pennsylvania 
P<^ulati(»i  Company,  was  the  private  prosecutor  of  these  indict- 
ments, and  at  the  said  sessions,  by  the  advice  and  direction  of  the 
court,  he  entered  into  a  stipulation  to  pay  costs,  in  case  of  a  verdict 
for  the  defendants. 

These  indictments  were  continued  from  term  to  tenn  until 
September  term,  1798,  when  the  defendants  pleaded  not  guilty  to 
all  the  indictments,  and  were  tried  and  convicted  upon  indict- 
ment No.  2. 

-  After  this  conviction  it  was  agreed  between  the  defendants 
and  the  attorney  for  the  commonwealth,  with  the  consent  of  Judah 
Colt,  the  private  prosecutor,  that  a  nolle  prosequi  should  be  en* 
tered  against  defendants  in  the  indictments,  Nos.  4  and  5,  upon 
the  payment  of  costs  by  the  defendants.  This  entry  was  accord- 
^gly  made  upon  the  docket,  and  endorsed  upon  the  indictments^ 
together  with  an  agreement  by  the  attorney  for  the  common- 
wealth,  with  the  consent  of  Judah  Colt,  that  the  recognizance  of 
defendcBits  in  the  indictment  should  not  be  sued  until  after  tlie 
next  ensuing  tei-m. 

The  bill  of  costs  when  taxed  by  the  clefk-of  the  sessions,  was 
disputed  by  the  Lowreys  as  being  too  high,  and  was  thereupon  rc- 
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ferred,  by  their  consent  and  request,  to  the  president  of  the  court 
of  quarter  sessions. 

Before  the  president  delivered  his  opinion  the  Lowreys  re- 
fused to  pay  any  costs,  and  no  recognizance  of  theirs  could  be 
found  upon  which  they  could  be  sued. 

'  Process  was  issued  by  the  attorney  for  the  slate,  to  bring  in  the 
defriKlants,  upon  indictments,  Nos,  3,  4,  and  5,  of  September  1797, 
imd  tliey  were  accordini^ly  brought  in  to  answer  at  September, 
1799.  This  process  was  issued  by  the  direction  of  the  attorney 
for  the  slate,  without  the  knowledge  or  consent  of  Judah  Colt,  other 
than  his  having  requested  that  the  bills  for  attendance  of  witnesses 
on  part  of  prosecutor  might  be  collected,  and  process  \vzs  issued 
to  compel  Judah  Colt  to  appear  and  give  testimony  on  these  in- 
dictments  against  defendants.  And  the  prosecution  was  revised 
as  the  most  efficacious  mode  of  recovering  the  fees  and  pn»ccu- 
tors  bills  due  on  the  judgments. 

On  the  trial  of  the  indictments  No,  4,  and  No.  5,  at  September, 
term  1800,  the  defendants  were  acquitted  and  the  costs  taxed  (pro- 
ut  bills  of  costs.) 

These  costs  are  now  demanded  of  Judah  Colt  upon  his  stipu- 
lation-of  September  term,  1797,  and  he  refuses  to  pay,  conceiving 
himself  discharged  from  his  stipulation.  The  court  of  quarter 
sessions  have  given  no  opinion  on  this  question,  and  tlie  plaintiffs 
have  brought  this  suit  to  try  whether  Colt  is  liable  to  pay  the  bills 
»j9,  taxed,  or  any  part  of  them. 

Henry  Baldwin,  Mtorney  for  Plaintiffs, 
^    Thomas  Collins,  Attorney  for  Defendant, 

I  understand  the  first  question  in  this  case  to  be,  whe- 
ther  an  appeal  is  sustainable  by  this  court  from  the  opinion 
of  the  circuit  court,  which  was  given  on  a  case  stated  under 
an  agreement  of  which  I  have  not  been  furnished  widi  a 
copy  along  with  that  of  the  statement  of  the  case  ;  but  which 
I  understand  to  have  been,  to  submit  to  the  opinion  of  the 
two  judges  then  holding  the  circuit  court,  and  that  opinion  . 
to  be  conclusive ;  provided  that  tlie  argument  could  be  ^ 
heard  by  those  two  judges  from  the  interference  of  other 
business  at  the  time.  In  strictness  then,  I  would  take  it, 
there  not  having  been  time  for  hearing  by  those  two  judges , 
from  the  interference  of  other  business  at  the  time,  there 
wa?  a?  epd  to  the  agreement ;    and  without  an  accommoda- 
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ticQ  of  the  agreemeot  to  a  hearing  in  another  manner,  it  was 
coram  non  judice  and  the  hearing  void.  Much  more  so 
when  a  change  in  the  constitution  of  the  court  gave  the  ad- 
vantage of  but  one  judge  at  a  circuit  court  instead  of  two;  • 
and  more  especially  when  a  reason  which  might  have  weigh* 
ed,  and  it  is  presumable  did  weigh,  in  the  agreement  on  the 
part  of  either  of  the  parties,,  was,  that  the  court  being  constir 
tuted  of  but  four  judges,  in  the  case  of  a  reference  to  two, 
there  could  not  be  a  majority  out  of  four  to  reverse  the 
opinion  of  two ;  a  reason  which  it  is  well  known  did  ope* 
rate  much  at  the  nisi  prius  courts  to  prevent  appeals  or 
motions  in  bank  from  that  which  we  had  discovered  to  be 
the  sense  of  the  one  half  of  the  court  who  had  already  heard 
the  matter,  considering  such  a  motion  or  appeal  to  be  una- 
vailing ;  so  that  an  agreement  to  acquiesce  in  the  opinion  of 
two  as  conclusive,  even  under  the  constitution  of  the  cir- 
cmt  court,  was  not  giving  up  much.  For  though  the  other 
two  judges  in  bank  might  reverse  the  opinion  of  the  two  cir- 
cuit judges,  yet  the  presumption  was  strong  against  it,  the 
number  being  equal  in  both  cases,  and  the  presumption  of 
understanding  the  same.  There  is  therefore  a  great  differ- 
ence in  the  agreement  to  submit  to  two  under  the  former 
constitution  of  the  circuit  court,  and  a  submission  to  one 
under  the  change  which  has  taken  place. 

But  it  may  be  said  the  arguing  the  case  stated  before  the 
single  judge,  by  implication,  carries  with  it  the  agreement 
that  the  opinion  of  the  single  judge,  shall  have  the  effect 
which  the  agreement  contemplated,  which  was  that  of  a  de- 
cision by  two;  and  if  such  was  not  the  understanding  of  the 
party  defendant,  it  behooved  him  to  have  had  the  agreement 
accommodated  to  his  ideas,  by  an  alteration  as  to  that  part 
of  it  which  respects  the  conclusiveness  of  the  effect.  On  the 
.  contrary,  I  would  take  it,  that  it  behooved  the  party  plaintiff 
to  have  had  an  alteration  made  as  to  the  submission  to  one 
judge,  if  he  meant  to  avail  himself  of  the  conclusiveness  of 
the  opinion  of  one. 

It  may  be  said,  there  is  an  astutia  here  to  defeat  the 
plaintiff  in  the  advantage  he  has  gained  by  the  opinion  of  the 
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single  judge,  and  to  relieve  the  defendant  from  the  decision 
of  which  he  complains.  It  may  be  so ;  but  may  it  not  be 
justifiable  ?  It  would  seem  to  me ;  as  I  must  acknowledge  it 
does ;  that  the  single  judge  has  errdd  in  his  judgment  is 
this  case ;  and,  even  on  this  preliminary  question,  it  seems 
to  me,  that  it  is  proper  to  overreach  it  in  the  cpntemplatioB 
of  the  mind,  and  to  enquire  what  has  been  the  decision  of 
that  judge.  It  is  allowable  then,  at  least  I  have  done  it,  to 
look  at  the  case  stated,  even  in  determining  die  first  poi^ 
For  astutia,  in  an  endeavour  to  get  at  justice,  is  sdlowaUe; 
and  to  admit  a  rigorous  or  liberal  construction  of  an  agree* 
ment,  withaview  to  that  object  I  have  been  disposed  to  do 
so  in  favour  of  the  defendant.  For  it  would  seem  to  me  that 
the  defendant  ought  to  be  considered  as  relieved  from  die 
stipulation  as  to  the  costs  of  the  prosecution  in  question. 
My  memory  does  not  serve  me  with  a  positive  recollection; 
but  it  seems  to  me,  that  in  the  course  of  my  reading  I  have 
seen  something  which  has  led  me  to  doubt  the  power  of  die 
court  to  impose  the  stipulation;  and  on  principle  there 
would  seem  reason  to  doubt  it.  For  though  in  fact,  in  a 
forcible  entry,  there  is  a  private,  as  well  as  a  public  wrong, 
and  oftentimes  the  injured  party  resorts  to  the  indictment 
merely  with  a  view  to  his  private  wrong,  yet  I  should  be  at 
a  loss  to  conceive,  that  the  power  of  the  court  could  oblige 
him  to  stipulate  for  costs  in  this  more  than  in  any  other  cri- 
minal case  when  th^  statutes  have  not  done  it.  If  so  the 
stipulation  would  be  void,  and  on  that  ground  the  defendant 
would  be  relieved.  But  supposing  the  stipulation  legal  and 
binding,  it  respected  an  acquittal  on  trial*  But  here  by  the 
agreement  on  the  part  of  the  commonwealth  with  the  defen- 
dant, the  prosecution  is  arrested  short  of  a  trial ;  a  nolle 
prosequi  is  entered  on  payment  of  costs.  It  is  true  the  pro- 
secutor assents  to  it.  But  nevertheless  it  is  the  agreement^ 
of  the  attorney  for  the  state  with  the  defendant ;  and  I  wouU 
take  it,  that  the  agreement  takes  the  case  as  to  costs  out  of 
the  stipulation,  and  puts  it  wholly  on  the  recognizance.  The 
prosecutor,  the  stipulant,  directed  the  proceeding  for  costs; 
but  what  could  he  be  supposed  to  mean,  but  that  tlie  proceed- 
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faig  sWouId  be  on  the  recognizance  of  the  defendant  i  and 
kit  the  purpose  of  costs  only,  and  not  for  the  purpose  of 
triaiL  But  no  recognizance  had  been  taken,  as  stated  in  the 
ease*  This  was  the  oversight  of  the  officer  of  the  common-^ 
Wealth,  and  for  which  the  p/osecutor  the  stipulant  is  not 
answerable*  If  the  officer  is  reduced  to  the  necessity  of  re<* 
curring  td  a  process  to  bring  in  the  body  of  the  defendaDt^ 
and  going  on  to  trial,  from  the  default  of  a  recognizance,  it 
Would  not  seem  to  me  reasonable  that  he  should  hold  the 
prosecutor  to  his  stipulation^  who,  in  consequence  of  the 
agreement  of  the  attorney  of  the  state  With  the  defendant^ 
had  given  up  the  prosecution. 

It  is  under  these  impressions  that  1  may  be  disposed  to 
give  the  stipulant  the  advantage  of  any  want  of  conformity  to 
the  agreement  on  the  strictest  construction  of  it,  in  order  to  let 
in  a  consideration  of  this  point.  Justice  is  the  great  object  of 
us  all,  and  when  that  does  not  certainly  appear  to  have  been 
attained,  the  mind  is  not  satisfied,  more  especially  if  all  ad- 
vantage has  not  been  had  in  the  hearing  by  such  tribunal,  in 
the  first  or  last  resort,  as  it  may  have  been  in  the  contempla- 
tion of  the  party  to  have  had,  who  thinks  himself  agreed  by 
the  determination* 

It  is  possible  that  on  hearing  the  matter  argued,  I  might 
diinkwith  the  judge  who  has  given  an  opinion;  and  in  or- 
der to  get  at  this,  if  the  party  to  the  agreement  oh  the  one 
itode,  will  hold  the  other  to  the  conclusiveness  of  the  effect 
af  the  opinion,  I  would  hold  him  to  the  strictness  of  the 
agreement  as  to  the  tribunal  before  whom  it  was  agreed  to  be 
heard,  and  unless  he  would  consent  to  waive  the  conclusive- 
ness, and  give  the  advantage  of  a  hearing  on  appeal,  I  would 
turn  round  to  begin  again,  on  the  case  stated,  or  leave  him 
to  his  action  as  it  was  commenced,  and  the  ordinary  progress 
of  the  suit, 

^  Y 
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Opinion  IN  thk  case  of  lessee  of  Ziebach  v.Mohgas. 

THE  following  was  delivered  in  the  case  reported,  t 
Bin.  69-  It  was  a  case  which  had  been  holden  over  for  advise- 
ment, and  I  had  made  out  my  opinion,  but  from  oversight^ 
I  had  omitted  to  deliver  it  to  the  reporter;  not  that  it  was 
of  much  moment  to  insert  here,  more  than  to  shew  that  I 
had  considered  the  case ;  and  did  not  merely  concur^  as  it 
stands  in  the  report,  but  delivered  reasons*  There  arc  a 
number  of  other  cases,  some  of  them  reported,  and  some  not, 
where  I  made  out  opinions ;  though  at  an  early  period,  I 
was  more  in  the  habit  of  delivering  them,  not  from  written 
notes  :  some  of  them  which  had  been  written  out,  I  did  not 
deliver,  because,  Ending  that  we  concurred,  it  was  left  to  the 
chief  justice  ;  to  deliver  the  opinion  of  the  court. 

Some  of  these  which  I  had  drawn  up,  I  threw  into  the 
fire,  as  having  been  always  averse  to  the  trouble  of  keeping 
papers,  where  it  xvas  not  ahscltttely  necessarif.  Mtj  notes  m 
other  cases^  I  have  given  to  some  of  the  bar,  or  have  lost. 
To  Mr.  Mountain,  of  Pittsburgh,  I  gave  a  number;  and 
when  on  that  circuit  last  fall,  I  thought  of  enquiring  for  them 
with  a  view  to  this  publication,  thinking  to  insert  some.  But 
I  was  unwilling  to  give  him  the  trouble  of  looking  them  up, 
if  he  had  preserved  any  of  them.  Seeing  his  bodily  weak- 
ness, and  knowing  that  the  business  of  the  term  must  at  that 
time  press  upon  him  ;  and  for  which  all  the  strength  that  be 
had,  was  necessary.  In  a  number  of  cases,  I  had  given  the 
opinions  I  had  drawn  up,  to  some  one  or  other  of  the  judg- 
es ;  to  chief  justice  Tilghman,  one  in  a  case  of  the  first  im* 
pression^  Dessebats  v.  Bcrquier,  which  I  had  drawn  up  with 
some  pains  i  but  it  was  mislaid,  or  handed  over  by  him  to 
some  other  of  the  judges ;  or  it  is  possible  to  myself;  but 
which  I  could  not  find  at  the  time  the  court  delivered  their . 
opinions,  or  since ;  and  therefore  I  could  only  CTsprcsa  my 
concurrence  with  the  sentiments  they  had  delivered,  at  least 
it  was  not  necessary  to  take  up  time  in  doing  more.  For 
they  were  to  the  same- effect  with  reasons  that  had  occurred 
to  me. 
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There  ia  one  note  upon  an  important  question,  the  case 
of  Starrer  \%  Shetz,  which  I  could  wish  to  have  had,  in  order 
to  insert  it  here«  It  was  argued  in  the  high  Court  of  errors 
and  appeals,  in  which  court  I  had  taken  a  seat,  to  hear  the 
argument.  But  some  idea  being  expressed,  that  I  had  given 
an  opinion  in  the  court  below  ;  (the  supreme  court)  I  with- 
drew, though  I  had  not  so  understood  it  myself.  The  fact 
is,  it  had  been  argued  before  I  came  upon  the  bench  of  my 
supreme  court ;  but  at  the  delivering  of  an  opinion  on  the 
case  by  that  court,  I  was  on  the  bench,  and  may  have  said 
something  as  approving  of  their  way  of  thinking,  but  did  not 
contider  myself  as  sitting  in  the  case,  but  only  observing  upon 
the  reasons  which  they  had  given.  There  was  a  misunder- 
standing in  the  case  some  way,  either  on  my  part,  or  on  that 
of  the  counsel  concerned,  and  I  gave  up  my  own  recollection 
of  the  fact,  and  yielded  to  them.  All  I  know,  is  that  I  had  not 
coosidered  myself  as  having  given  an  opinion,  &c.  But  having 
withdrawn  from  the  hearing  of  the  cause  in  the  court  of  errors 
and  appeals,  I  made  a  note  afterwards, of  what,  as  at  that  time 
advised,  I  should  have  been  disposed  to  have  thought  of  the 
case.  I  gave  to  judge  Smith,  that  note  together  with  his  own 
notes  to  roe,  of  the  argument  of  counsel  on  the  former  opi- 
nion, when  heard  in  the  supreme  court.  His  notes  contain- 
ing what  I  probably  had  written,  are  not  now  to  be  found 
amongst  his  papers  ;  and  probably  must  be  in  the  hands  of 
some  gentlemen  of  the  bar.  I  have  not  had  an  opportunity 
of  enquiring. 

What  is  the  use  of  all  this  ;  it  may  be  said,  the  profes- 
sion can  go  on,  and  justice  be  administered,  and  the  law 
understood  without  a  report  of  your  opinions ;  but  it  con- 
cerns myself  to  increase  the  evidence  of  my  industry,  and 
attention  to  the  duties  of  my  trust  and  station. 

It  may  be  said  that  there  is  an  inconsistency  w^ith  this, 
in  niy  throwing  into  the /ire  many  things^  which,  I  acknow- 
ledge I  had  drawn  up  with  some  care.  The  truth  is,  had 
I  expected  that  I  should  have  had  any  opportunity  of  giving 
them  to  the  public,  I  might  have  preserved  some  of  these  y 
but  Mr.  Dallas,  had^  in  a  ^reat  degree,  withdrawn  himself 
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from  reporting  cases,  his  professional  business  occupying 
his  time ;  and,  this  accumulating  fast  upon  him,  in  the  couits 
of  the  United  States,  from  his  office  as  district  attonneys  • 
smd,  from  his  great,  and  still  opening  talents.  Mr.  Binney 
})ad  not  yet  offered  himself  as  a  reporter,  and  therefore  not 
seeing  a  prospect  of  publicity  to  my  labours,  I  consigned 
them,  I  was  going  to  say,  to  the  tomb  of  the  Capulets;  bat, 
that  figure  not  agreeing,  I  will  say,  to  the  fimeral  pile  of  the 
Caesars. 

Mr,  James  Mountain,  of  whom  I  have  spoken  in  this 
note,  is,  I  understand,  much  regretted,  even,  by  those  of  the 
profession  not  friendly  to  his  way  of  thinking  on  political 
questions.  He  argued  two  cases  during  the  term,  which 
unquestionably  accelerated  his  dissolution ;  the  exertion  be- 
ing more  than  he  could  bear;  we  may  be  said,  on  that  oc- 
casion, to  have  heard  the  words  of  the  dying  swon  ;  be  died 
in  three  days  after  the  Term* 

The  following  arc  the  words  of  the  will  on  which  the 
law  point  made  in  this  case  arises :  ^^  My  wife,  &c.  shkU 
continue  to  live  in  the  house  with  her  children  until  the 
term  of  the  lease  is  expired,  and  she  must  observe  the  agree- 
ment which  was  made,  &c.  The  executors  namely  W:  L: 
M :  and  R.  shall  be  empowered  to  sell  my  land  in,  &c* 
When  my  debts  arepaidj  if  any  thing  should  remain^  my  wife 
shall  keep,  &c.  and  my  oldest  son  shall  have  £3  per  advances 
and  then  each  child  shall  have  an  equal  share,  and  my  wife 
phall  have  the  third  part,  and  if  my  wife  cannot  bring  up 
and  maintain  the  children  properly,  then  the  es^ccutors  shall 
take  the  children  away  and  put  them  out  to  good  people, 
that  they  may  be  brought  up.  And  in  order  that  my  last  wiU 
and  testament  may  be  executed  f  constitute  as  executqrs  W.  L 
M.andR:^ 

The  sale  }n  the  case  before  us  has  not  been  by  W.  L.  &c.' 
but  by  some  of  them  j  others  having  refused  to  act.  The 
question  then  will  be,  can  the  sale  be  made  by  fewer  than 
the  whole.  Looking  into  the  books  I  have  extracted  some 
jiuthorities  which  Xwjll  note  before  mailing  any  observations 
nfroyowp, 
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^^  It  can  scarcely  be  imagined  that  a  testator  when  he  in- 
trusts  his  executors  with  a  power  of  selling  land,  should 
mean  to  have  those  for  whose  benefit  he  directs  the  sale, 
di$appointed  by  the  death  of  onf  of  the  persons  invested 
with  an  authority,  which  the  survivor  is  equally  capable  of 
executing.''     Coke  Lytt.  113.     Hargrave's  note. 

**  Where  a  naked  power  is  Rested  in  two  or  more  nomi- 
natim  without  any  reference  to  an  office  in  its  nature  liable 
to  a  survivorship,  as  an  executorship  is,  it  would  be  a  con<- 
tradiction  to  the  general  rule,  to  allow  the  power  to  survive : 
but  where  a  power  of  selling  is  given  to  executors,  or  toper- 
sons  nominatim  in  that  character,  it  is  not  wholly  irreconcila- 
ble with  the  rule,  to  deem  a  surviving  executor  a  person 
within  the  description.  For  by  the  death  of  one  executor, 
the  whole  character  of  executors  became  vested  in  the  sur- 
vivor, and  the  power  being  annexed  to  the  executors,  ratione 
officii,  and  the  office  itself  surviving,  why  should  not  the 
power  annexed  to  it  also  itself  survive,  as  well  as  where  \t, 
survives  by  reason  of  being  coupled  with  an  interest  ?  But 
whether  lord  Coke's  notion  of  the  power  not  surviving,  or 
the  opposite  one  most  conformed  to  strictness  of  law,  is  not 
now  of  any  great  importance,  as  such  a  power  though  exr 
tinct  at  law,  would  certainly  be  enforced  in  equity.  His  dis- 
tinction is  taken  in  case  of  a  devise  that  passes  no  interest, 
or  estate  to  the  executors  5  but  merely  a  power  or  authority : 
but,  though  admitted  in  point  of  law,  it  would  not  avail  in 
a  court  of  equity,  as  this  jurisdiction,  notwithstanding  the 
extinction  of  the  power  at  law,  would  compel  the  execution 
of  it,  for  the  sake  of  those  for  whose  benefit  the  power  was 
given."     Idtfm. 

Powel  on  devises  controverts  the  correctness  of  taking 
no  distinction  between  a  devise  that  executors  shall  sell 
Jand^  and  devise  of  land  to  exe(;utors  to  be  sold,  which  had 
been  doubted  by  Hargrave.  This  on  ground  of  naked  au- 
thority and  of  an  authority  coupled  with  an  interest.  And 
he  points  out  a  case  of  a  bona  fide  purchase  from  the  heir, 
where  a  court  of  equity  would  not  compel  a  surviving  execu- 
tor to  execute  a  sale,  who  had  had  but  a  nakc^  authority. 
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whereas  they  would  compel  where  it  bad  been  coupled  with 
an  interest  which  others  had  in  the  execution  of  lu  But  he 
admits  that,  "  take  the  law  to  be  that  all  persons  endowed  i 
with  a  naked  authority  nmist  unite  in  the  execution  of  it,  it  i 
is  with  im  unless  where  Me*  evident  intent  of  the  testator  rcn- 
ders  a  contrary  construction  absolutely  necessar}'-"  Powel, 
310.  # 

"  It*  one  make  three  executors  arid  devises  lands  to  be 
sold  by  his  executors,  and  one  of  them  die  before  the  time 
of  the  sale,  the  other  two  may  sell ;  because  in  that  case 
the  intent  of  the  testator  is  taken  to  be  that  such  esecuror 
who  shall  be  alive  at  the  time  when  the  land  is  to  be  sold, 
shall  sell;  a'.>d  where  this  construction  seems  to  accord 
with  the  words  of  the  will  and  the  intent  of  the  testator!^  i 
Idem. , 

"  Where  the  devise  is  to  bring  up  and  educate  children, 
this  is  an  authority  coupled  with  an  interests 

To  pay  debts,  to  perform  legacies,  is  an  authority  cou- 
pled with  an  interest:  an  interest  in  the  executor  by  devise, 
and  not  an  authority  or  confidence  only."     Idem.         v 

Having  made  the  above  citations,  I  assume  it,  that  a  re- 
fusing or  renouncing  executor,  is  the  same  as  a  defunct  ex- 
ecutor. For  he  is  defunct  quoad  hoc.  I  mean  as  to  acts 
in  which  he  refuses  to  join,  because  he  has  refused  to  take 
the  administration  of  the  will. 

But  it  is  evident  to  me  on  a  view  of  this  will,  that  the 
power  to  sell  is  not  merely  nominatim  to  W.  L.  &c,  as  trustees 
for  the  mere  purpose  of  sale ;  but  in  the  capacity  of  execu* 
tors,  ratione  officii,  to  sell.  There  were  other  purposes  for 
which  they  w^re  constituted  than  the  mere  sate  of  the  land* 
And  what  is  more,  the  authority  in  this  case^  is  not  naked, 
but  coupled  with  an  interest ;  debts  are  to  be  paid  j  remain* 
der  after  sale,  if  any  thing,  to  be  distributed  to  wife,  a  third 
part;  to  each  child,  an  equal  share;  if^ife  cannot  bring  up 
•and  maintain  children  properly,  the  executors  to  take  them 
uway,  8^vC.  In  order  that  my  will  may  be  executed,  I  con- 
stitute as  crucutors,  Cic.  So  that  upon  all  grounds  I  can 
lip.ve  no  doubt  of  the  pov'cr  to  sclj  in  this  case. 
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I  add  only  that  I  sanction  so  far  as  the  rveigfit  of  my 
opinion  may  go,  the  doctrine,  that,  on  an  ejectment,  we  will 
consider  that  done  which  would  have  been  ordered  to  be 
done  by  a  court  of  chancery ;  and  where  an  executor  has 
sold  who  could  have  been  compelled  by  a  court  of  chancery 
to  sell  for  the  purposes  of  a  trust,  the  sale  will  be  supported* 
It  is  to  be  presumed  in  this  case  that  the  trusts  could  not 
have  been  executed  without  a  sale  ;  for  the  testator  contem* 
plated  the  necessity  of  it  in  directing  a  sale. 

One  observation  more,  and  I  have  done*  I  take  it  th^ 
where  any  thing  directed  by  the  testator  to  be  done,  cannot 
be  done,  but  by  a  sale,  it  is  strong  evidence  of  his  intent,  that 
such  of  his  executors  shall  sell,  as  remain,  or  who  do  not 
refuse  the  administration*  I  know  no  distinction  between 
a  refusing'  or  renouncing^  and  a  defunct  executor  ;  but  this, 
that  an  executor  may  refuse  as  to  the  real  estate,  but  may 
act  as  to  the  personal ;  or  after  renouncing  the  living  execu-^ 
tor,  may  be  allowed  to  announce  his  willingness  to  act,  and 
come  in  to  an  agency  in  the  exe«ution  of  the  will,  whereas 
the  defunct,  cannot. 


Res  PUB.  vs.  M'L::a\. 

This  case  had  come  before  the  court  at  nn  early  period  : 
1801  or  1802.  Chief  justice  Shippen,  Yeates,  Smith,  and 
Brackenridge,  on  the  bench.  The  court  were  divided  on  the 
question,  which  had  been  argued  at  grcf  t  length  and  with 
yeat  ability.  X^.  J.  Shippen,  and  Brackenridge,  of  opinion 
that  the  justice  falling  into  a  new  county  could  not  act  fjy 
virtue  of  his  old  commission ;  Yeates,  and  Smith  contra ;  so 
that  no  decision  could  take  place.  Chief  justice  Shippen, 
and  justice  Smith,  having  deceased,  left  the  bcnth  still  equal, 
and  opposed  in  their  sentiments.  But  on  the  appointment 
of  chief  justice  Tilghman,  the  matter  was  re-argued,  and 
the  court's  opinion  delivered.  It  was  by  the  casting  voice  of 
chief  justice  Tilghman,  decided  that  he  rould  not  act. 
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I  have  not  the  opinions  of  chief  justice  Shippen,  Yeates  of 
Smith,  nor  that  of  chief  justice  Tilghmao,  but  I  give  my  owb^ 
which  may  serve  to  give  some  idea  of  the  reasoning  on  at  . 
least  one  side  of  the  argument. 

Opinion. 

McLean  the  defendant  was  acting  as  a  justice  of  the 
peace  in  Adams  county.  Rule  to  shew  cause  why  an  infor- 
mation in  the  nature  of  a  writ  de  quo  warranto  shall  not 
issue  against  him. 

Brackenridge  y.  A  county  is  a  corporation^  with  com- 
missionersy  treasurer,  coroner,  sheriff,  constables,  justices  of 
the  peace,  judges  of  the  courts,  &c.  It  is  struck  oflF,  froni 
the  state  at  large,  and  may  be,  as  in  this  case,  within  the 
bounds  of  an  old  county ;  but  it  becomes  a  distinct  and  in- 
dependent body. 

Can  the  commissioners,  treasurer,  corone^,  sheriff,  hx% 
of  the  old  county,  continue  to  act  within  the  new  ?  Not  un- 
less the  authority  is  specially  saved,  in  the  act  of  mcorpora* 
tion  of  the  new.  This  has  been  done  in  the  erecting  manjr 
counties.  It  has  been  done  as  to  certain  officers  in  erecting 
this  county  :  **  The  sherilF,  coroner  and  public  officers  of  the 
county  of  York  shall  continue  to  exercise  the  duties  of  their 
respective  offices,  within  the  county  of  Adams,  until  si- 
milar officers  shall  be  appointed  agreeably  to  law  within  the 
said  county  of  Adams.''  4  State  laws,  533.  Is  a  justice  of 
the  peace,  such  an  officer,  as  is  within  the  meaning  of  this  act.^ 
If  so  I  he  is,  at  least,  supersedable,  and  superseded  at  ill 
times,  by  the  elections,  or  appointments  of  others  of  the 
same  description  and  authority,  in  the  ordinary  way,  provi- 
ded by  the  constitution,  and  the  laws  of  the  commonwealth. 

But  can  an  officer  of  the  old  county,  the  justice  of  the 
peace  in  question,  falling  as  to  residence  within  the  new, 
act  within  the  new,  independent  of  any  legislative  act? 
How  can  he  become  known  to  the  new  ?  There  seems  some 
copula  wanting  to  connect  him  with  it. 

It  may  be  matter  of  authority,  to  consider  what  has  beeii 
the  legislative  construction  in  the  case ;  by  implication  wr 
have  abundant  evidence. 
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I         Our  first  legislative  act  is  that  of  erecting  Lancaster 
county-     By  this  act  it  is   provided,  "  that  the  county  of 
Lancaster  shall  enjoy  all  and  singular  the  jurisdictions,  pow- 
ers, rights,  &c.  which  any  other  county  doth,  or  may  or* 
ought  to  enjoy/'     But  nothing  is  said,  specially,  of  the  ap- 
I     pointment  of  the  justices.     1  State  laws,  242. 
\         The  act  erecting  York  county^  specially  provides  even 
j     for  the  jurisdiction  of  the  suprenoe  court,  and  justices  (mean- 
j     ing  county  justices)  shall  be  commissioned  by  the  gover- 
I     nor.     1  State  laws,  326. 

In  erecting  the  counties  of  Cumberland,  Berks,  North- 
ampton, Bedford,  Northumberland  and  Westmoreland,  it  is 
'     provided,  in  the  same   words  as   to  the  Supreme  court  and 
k^  as  to  the  justices.     1  State  laws,  328,  352,  562,  607,  and 
r  663. 

I  These  acts  were  uncjer  the  proprietary  government* 

I  In  erecting  the  county  of  Washington,  under  the  consti- 

I  tation  of  September  28th,  1776,  the  jurisdiction  of  the  su- 
t  preme  court  is  preserved,  and  it  is'  directed  that  justices 
^  shall  be  elected  in  the  townships  and  commissioned  by  the 
'    president  and  council.     1  State  laws,  874. 

la  erecting  the  county  of  Fayette,  provision  is  made,  in 
I  like  manner,  and  also  for  the  first  time,  it  is  provided  in 
I  the  act  of  incorporation,  '*  that  the  justices  of  the  peace  com- 
i  missioned  at  the  time  of  passing  this  act  and  residing  within 
the  county  of  Fayette,  or  any  three  of  them,  shall  and  may 
hold  courts  of  general  quarter  sessions  of  the  peace  and  ge- 
neral jail  delivery,  and  county  courts  for  the  holding  of  pleas, 
and  shall  have  all  and  singular  the  powers,  rights,  juriscjic- 
tions,  and  authorities,  to  all  intents  and  purposes,  as  other 
the  justices  of  courts  of  general  quarter  sessions  and  justices 
of  the  county  courts  for  holding  of  pleas,  in  the  other  counties 
may,  can  or  ought  to  have  in  their  respective  counties."  2 
State  laws,  155.  It  is  observable,  that  it  is  as  judges  of  courts, 
authority  is  given  them,  not  as  justices  of  the  peace,  general- 
ly, for  the  keeping  of  the  peace  and  the  recovery  of  debts^ 
By  thti  consiUutlon  of  1776,  chap.  11,  sect.  26,  the  legisla- 
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ture  may  establish  courts,  and  under  this  poi;f  er  it  may  \axc 
been,  that  the}'  undertook  to  establish  judges. 

In  erecting  the  county  of  Franklin,  it  is  provided,  "that 
■the  justices  of  the  then  present  county  of  Cumberland,  which 
^vill  hereafter  be  within  the  said  county  of  Franklin ^  shall  be 
justices  of  the  peace  for  the  said  county  until  the  expiration 
of  their  several  terms  for  which  they  were  respectively  ap- 
pointed." This  goes  the  whole  length  of  the  power  of  a 
justice  of  the  peace.     2  State  laws,  216» 

In  erecting  the  count}'  of  Montgomery,  power  given  to 
justices  commissioned  in  the  old  to  act  as  judges  in  the  new. 
2  State  laws,  221. 

In  erecting  the  county  of  Dauphin,  justices  already  com- 
missioned, are  authorized  to  act  as  judges.  Power  is  not 
given  to  act  as  justices  of  the  peace  generally.  2  State  laws, 
254. 

In  erecting  the  county  of  Luzerne,  provision  mads  for 
the  electing  and  commissioning  justices.  Nothing  said  re- 
lative to  justices  already  commissioned.     2  State  laws,  466. 

In  erecting  the  county  of  Huntingdon,  the  justices  of  the 
peace  commissioned  at  the  time  of  this  act  and  residing  with- 
in the  bounds  and  limits  of  the  said  county,  shall  be  justices 
of  the  peace  for  the  said  county  during  the  time  for  which 
they  were  so  commissioned.     2  State  laws^  527. 

By  the  act  erecting  Allegheny  county,  provision  is  made 
*'  that  justices  now  commissioned  and  within  the  limits  of  ihc 
new  county  may  hold  courts."     2  State  laws,  595. 

By  an  act  erecting  Mifflin  county,  "justices  commission- 
ed at  the  time  and  residing,  &c.  ahall  be  justices  of  the  peace 
for  the  said  (new)  county."     2  State  laws,  718. 

By  the  act  erecting  the  county  of  Delaware,  "  the  justices 
then  in  commission  are  authorized  to  hold  courts ;  and  that 
all  public  ofRccrs,  other  than  justices  of  the  peace^  shall  con- 
tinue to  exercise  the  duties  of  their  respective  ofSces,  until 
similar  officers  shall  be  appointed.  2  State  laws,  732.  This 
clause  implies  several  things.  1st,  That  a  justice  of  the  peace 
might  be  comprehended  under  the  term  "  public  officers." 
2fllv,  Thnt  he  could  not  act  without  the  aid  of  the  legislature. 
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It  had  been  doubted  and  might  well  be  doubted,  whether 
as  a  jui^ic;;  of  the  peace  deriving  his  constitutional  existence 
from  the  commission  of  the  president  and  council,  he  could  de- 
rive any  extension  of  authority,  from  an  act  of  the  legislature. 
So  far  as  respected  their  authority  as  justices  of  the  peace, 
generally,  this  legislature  excepted  it. 

The  act  of  assembly  enacting  the  county  of  Lycoming,  is 
the  first  act,  erecting  a  county,  after  the  constitution  of  2d 
Sept.  1790.  It  is  provided  that  the  president  of  the  third 
district,  of  which  district  the  said  county  of  Lycoming  iw 
hereby  declared  to  be  a  part,  shall  have  like  power,  &c. ; 
but  no  notice  taken  of  associate  judges  that  might  fall  with'? 
in  it,  nor  justices  of  the  peace.     3  State  laws,  716. 

In  erecting  the  county  of  Wayne,  it  is  provided  "  that, 
the  sheriff,  coroner,  and  other  officers  of  the  county  of  North- 
ampton, other  than  the  justices  of  the  fieace^  shall  continue  to 
exercise  the  duties  of  their  respective  offices,  within  the 
county  of  Wayne,  until  similar  officers  shall  be  appointed 
agreeably  to  law  within  the  said  county.''  4th  State  laws, 
242.     This  act  is  under  the  constitution  of  2d  Sept.  170O* 

In  the  act  erecting  Centre  county,  the  jurisdiction  of  the 
supreme  court,  as  in  all  the  other  acts  is  extended,  and  that 
of  the  district  president ;  but  no  notice  taken  of  justices  of 
the  peace.     4  State  laws,  542. 

In  erecting  the  last  counties,  in  the  state,  those  of  Bea- 
ver, Butler,  Mercer,  Crawford,  Erie,  Warren,  Venango, 
Armstrong,  the  authority  of  the  judges  of  the  supreme 
court,  and  district  president,  is  extended,  but  no  reservation 
of  the  power  or  authority  of  associate  judge^  or  a  justice  of 
the  peace. 

Expressio  unvis  exchisio  est  alteriiis*  The  question  will 
then  come  to  this,  can  the  justice  of  an  old  county  act  in 
the  new,  without  the  reservation  of  their  authority,  by  the 
legislature,  in  the  incorporating  act  ?  How  can  he  be  known 
to  the  new  county  ?  Can  the  justice  of  York  county,  in  his 
commission,  begin  his  precept  "  Adams  county,  scilicet  ?'' 
In  this  case  he  might  act  in  both  counties.     In  the  old  courr- 


Digitized 


by  Google 


548  Law  MiscELLANt£s. 

ty  by  the  authority  of  his  commission  and  in  the  new  by  vir- 
tue  of  his  residence. 

But  is  not  his  commission  during  good  behaviour;  and 
can  the  legislature,  by  erecting  a  new  county,  in  fact,  abol- 
ish it?  It  does  not  affect  his  commission*  It  abridges  or 
takes  away  the  sphere  of  action  only.  His  commission  was 
taken,  subject  to  the  eventual  Isub-division  of  the  county:  a 
power,  which  the  legislature  has  and  must  exercise.  And, 
I  take  it,  there  is  no  privation  of  right  in  the  case.  And, 
that  independent  of  the  aid  of  the  legislature,  to  say  the  least 
of  it,  a  justice  acting  in  one  county  under  colour  cf  a  com- 
mission in  another,  is  a  trespassor. 

The  strongest  thing  that  occurs  to  me  to  be  said  to  the 
contrary,  is  the  term  "  public  officers,"  in  the  act  for  erecting 
the  county  of  Adams.  "  The  sheriff,  coroner,  and  public 
officers  of  the  county  of  York,  shall  continue  to  exercise  the 
duties  of  their  respective  offices  within  the  county  of  Adams, 
until  similar  officers  shall  be  appointed  agreeid>ly  to  lav, 
within  the  said  county  of  Adams." 

In  the  acts  for  erecting  the  counties  of  Delaware  and 
Wayne,  there  is  the  like  provision  With  an  exception ^^  as  to 
justices  of  the  peace,"  which  exception,  I  take  to  be  expla- 
natorj'^  and  not  implicatory,  that  under  the  term,  "  public 
officers,"  justices  of  the  peace  could  be  comprehended.  It 
is  as  much  as  to  say,  by  public  officers  we  do  not  mean  jus- 
tices of  the  peace.  Independent  of  the  explanation,  it  .must 
have  been  evident,  as  in  the  case  before  us,  that  the  legis- 
lature could  not  mean  these.  The  reservation  of  authority 
is  in  favour  of  "  public  officers,"  until  similar,  shall  be  ap- 
pointed. The  provision,  therefore,  must  respect  officers, 
supersedable  by  the  appointment  of  similar.  But  justices 
of  the  peace,  hold  their  commissions,  during  good  behaviour, 
and  are  not  supersedable  by  the  appointment  of  similar. 
Under  the  term,  "  public  officers,"  therefore,  I  take  it,  jus- 
tices of  the  peace  are  not  comprehended.  There  being  no 
legislative  act  in  conservation  of  their  authority  and  exten- 
sion of  it  to  the  new  county,  it  can  be  known  only  to  the  old. 
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The^rgument  comes  to  this,  that  the  commission  of  the. 
justice  for  the  old  county  does  not  enure  for  the  use  of  the 
new,  unless  there  is  a  saving  of  his  jurisdiction  in  the  erec- 
tion of  the  new,  that  is,  the  new  county  erected  subject  to  the 
jurisdiction,  if  this  could  be  done.  It  does  not  lie  upon  me 
to  say  that  it  could.  But,  a  fortiori,  it  cannot  be  without. 
And  in  this  case  there  is  no  saving,  but  the  new  county  laid 
out  without  respect  to  the  jurisdiction  of  the  justice.  He 
may  remain  a  justice  of  the  old  county,  therefore,  and  may 
withdraw  within  it,  and  act,  but  has  no  connection  with  the 
new.  He  is  not  known  to  it  d€  facto  ;  nor  by  operation  of 
law,  nor  by  legislative  exception  or  recognition,  or  new  com- 
mission from  the  governor  by  virtue  of  his  sigtiature  to 
a  law,  directly,  or  by  implication,  authorizing  them  to  act, 
if  the  signature  could  be  supposed  to  have  that  effect,  which 
it  is  not  necessary  for  me  to  say  that  it  has,  but  certainly 
without  it  there  cannot  be  authority  for  an  officer  dismem- 
bered from  an  old  countv  to  act  in  a  new. 


On  the  granting  new  trials. 

MY  mind  had  got  a  set  against  granting  new  trials,  and 
this  on  two  grounds. 

\.  Appeals  from  the  circuit  courts  on  motions  for  a  new 
ttial  which  had  become  pretty  nearly  a  matter  of  course ; 
and  trials  in  the  first  instance,  passed  for  nothing;  at  least 
for  very  little.  I  saw  that  in  the  nature  of  things  we  could 
not  go  on,  so  as  to  give  satisfaction  to  the  country.  In  the 
2d  place  also  I  was  impressed  with  what  I  thought  a  too  great 
facility  with  the  court,  in  sustaining  of  this  kind  and  grant- 
ing new  trials  contrary  to  the  sense  of  juries  on  matters  of 
fact^  on  the  ground  of  the  verdicts  being  against  evidence. 
This  more  particularly  in  some  cases  which  had  occurcd  in 
the  western  district  on  the  subject  of  what  are  called  iw- 
provement  rights.  It  was  under  this  impression  that  I  deli- 
vered the  following  in  the  case  of  Laughlin  v.  Maybury,  at 
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the  sittings  in  term,  for  the  western  district,  Sept*  180*, 
I  will  not  say  that  these  sentiments  delivered  here,  or  ex- 
pressed to  the  same  effect  elsewhere,  contributed  to  have  the 
circuit  courts  abolished;  but  this  soon  afterwards  took 
place. 

I  have  been  led  to  consider  a  little  the  oriffinimd  nature 
of  granting  7if  It;  trials.  It  succeeded  the  writ  of  attaint: 
This   writ  was   founded   on  an  allegation  oi  perjury ;  (a) 

{a)  St.  Wcstm.  1.  o,  Ed.  I.  c.  38.  An  attaint  shall  be  granted 
hi  a  fee  of  land. 

For  as  much  as  certain  people  of  this  realm,  doubt  very  little 
to  make  a  false  oath,  which  they  ought  not  to  do,  whereby  much 
people  ai-e  disinlicrited,  and  lose  their  right ;  it  is  provided,  that 
the  king  ol'  hisoiTice,  shall  from  henceforth  grant  attaints,  upon  in- 
(juests  in  pica  of  land,  or  of  freehold,  or  of  anything  touching  free- 
hold, when  it  shall  seem  to  him  necessary. 

This  statute  is  in  aEirmance  of  the  common  law.  2d,  Inst  236. 
But  though  an  attaint,  did  lie  upon  a  false  verdict  before  this,  yet 
because  in  plea  real,  remedy  of  a  higher  nature,  tlie  king  some- 
limes  refused  to  grant  it. 

Brief  of  conviction,  old  n.imc  for  writ  of  attaint.  Stat,  of 
^larl.  c.  14.      f 

The  witnesses  named  in  the  deed,  should  be  joined  with  the  in-- 
quest. 

But  if  they,  of  their  own  head  will  say,  that  it  is  disseizin,  their 
verdict  shall  be  admitted  at  their  own  peril. 

13.  Ed.  I.  c.  30.  That  the  justices  assigned  to  take  assizes, 
shall  not  compel  jurors  to  say  precisely,  whether  it  be  disseizin 
or  not,  so  that  they  do  show  the  truth  of  tlie  deed,  and  require  aid 
of  the  justices. 

By  Statute,  14  of  Ed.  II.  distress  is  given  in  case  of  default  of 
jury  of  attaint  to  bring  them. 

1  Ed.  III.  c.  6.  It  is  provided  that  for  the  great  mischicfti,  da- 
mage and  destruction  that  hath  happened  to  divers  persons,  by 
the  false  ou.hs  of  jurors,  in  writ  of  trespass,  from  henceforth  writ 
of  attaint  shall  be  grant  d,  as  well  upon  the  principal  as  upon  the 
damages,  and  the  chancellor  shall  grant  without  speaking  to  the 
king. 

34  Ed.  III.  c.  7,  Ilorc  it  is  awarded  against  the  falsehood  of 
jurors,  to  tlie  poQr  without  {i;:e. 
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and  this   allegation  vras  founded  on  express  proof,  or  on  a 
presumption  of  corruption  in  the  jury,  by  the  party »     Hence 
at  common  law  where  the  writ  must  be  against  the  whole 
jury,  the  defendants  could  not  haVe  been  fewer  than  thirteen* 
This  appears  from  the  recital  in  the  statute  of  15  Hen.  VL 
The  presumption  of  corruption  in  the  jury  by  the  party, 
where  it  was  matter    of  presumption,  and  not  of  express 
proof,  must  have  been  drawnjrom  the  glaring'  injustice  of  the 
verdict*    That  it  must  have  been  a  case  of  manifest  wrongs  will 
appear,  from  the  greatness  of  the  punishment  on  conviction* 
This  wrong  could  more  easily  appear,  when  the  matter  in  is- 
sue to  the  jury  was  simple,  as  at  an  early  period  it  was  in 
all  cases.     As  questions   became    more  complicated,   the 
wrong  could  not  always  so  manifestly  appear ;  and  hence  the 
presumption  of  corruption^  did  not  so  necessarily  arise*     The 
punishment  of  course,  became  disproportioned  to  the  evi- 
dence ;    conviction  did  not  follow,  and   the  attaint  ceased 
to  be  a  remedy.     It  was  attempted  to  be  helped  out  by  sta- 
tute, reducing  the  punishment :  yet  reciting  in  all  cases,  the 
reason  and  ground  of  the  writ,  to  be  that  of  corruption  by 
the  party^  and  perjury  in  the  jurors.     But  the  questions  sub- 
mitted to  a  jury  becoming  everyday  still  more  complicated 
in   evidence,  and  intricate  in  law,  from  the  removal  of  re- 
straints in   the  alienation,  of  real  estate  ;  or  from  the  rela- 
tions   and  transactions  of  a  more  improved  state  of  society, 
the  unreasonableness  continued  more  and  more  to  be  felt,  of 

9  Rich.  II.  c.  3.  Attaint  given  upon  a  false  oac;^.,aucUilso  wril 
•r  error  on  the  jiulgmcuL 

11  Hen.  VI.  Coiiiplaint  of  t'lc  grciit  danKii;-c  and  diisiicrison 
that  come Ui  by  the  usual  perjuries  of  jurors,  the  wliich  perjury 
fioth  abound  and  increase  more  than  it  vvas  wont,  for  the  i^reat  j>lfts 
that  such  jiuors  tike  of  the  parties,  Sec:,  costs  and  dunnages  given 
on  convict'  n. 

l.>  IIvMi.  VI.     Great  porjury  which  horribly  cor,t'i.uoth,  S;g. 
1 1  IIcn.  \'II.  c.  21.     Vf'horeas  p'.rjury  is  muehaad  customary 
used  among  s\ich  persons  as  pciss  uptr^i  issues,  kc. 
'  23  ric\i.  VI i I.  c.  3.     Alt.  V.  pcrsc.ns  j.»;ivin(^,  Sec.  and   v.  partj'^ 

Sec.  20L  5«.  J-  to  kinj^  Jto  party,  U.c.  fine  aiid  ransom  by  t!»e  d-.sciv- 
fion  of  the  iustlce:;,  hcfoie  tlic  fals?  sariauH-::t  s'lall  he  ('riUid. 
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considering  that  as  a  crime  which  might  be  no  more  than  ft 
mistake:  the  writ  of  attaint  with  all  the  softening  of  statutes 
in  the  penal  consequences  of  conviction,  ceased  to  be  a  reme- 
dy ;  for  no  conviction  would  follow ;  the  feelmgi  of  the 
heart  and  the  reason  of  mankind  revolted  against  it.  It  is  now 
a  mere  name  ;  and  the  inference  oi  perjury  has  ceased  to  be 
drawn,  even  in  a  case  of  glaring  injustice;  hccaxist  defect  of 
intellect^  or  of  attention^  in  the  course  of  a  long  examinatioo, 
©rpre-conceived,  and  imperceptible  bias,  may  besufficienttQ 
account  for  it ;  and  I  take  notice  of  this  early  mode  of  qucs* 
tioning  the  verdict  of  the  jur}',  only  with  a  view  to  show  that 
originally  it  could  not  be  questioned  upon  slight  ^jcomtA^. 

In  place  of  the  writ  of  attaint  which  was  now  disused, 
recourse  would  seem  to  have  been  had  in  extreme  cases  to 
the  court  of  chancery,  where,  under  a  consideration  of  the 
circumstances  of  the  case,  new  trials  were  directed:  this 
led  to  the  courts  of  law  themselves  entertaining  motions  for 
new  trials*  Motions  of  this  nature,  had  been  always  enter- 
tained on  the  ground  of  misbehaviour  of  the  jurors  or  par-^ 
ties;  or  irregularity  in  the  finding,  or  delivery  of  the  ver- 
dict; and  the  reason  why  we  do  not  hear  more  of  these  mo- 
tions at  an  early  period,  is  because  "  the  old  report  books 
do  not  give  any  accounts  of  the  determinations  made  by  the 
court  upon  motions."  1  Bur.  394.  In  Stade's  case,  Style, 
138.  which  is  our  first  on  the  subject  of  granting  new  tri- 
als^ it  was  moved  that  judgment  be  stayed  upon  a  certificate 
of  the  judge,  that  the  verdict  had  passed  against  his  opinion; 
and  that  there  might  be  a  new  trial ;  for  that  it  had  been  done 
theretofore  in  like  cases.  But  Rolle,  (chief  justice  of  the 
king's  bench)  said  *^  that  it  ought  not  to  be  stayed,  though 
it  have  been  done  in  the  common  pleas;  for  that  it  was  too 
arbitrary  for  them  to  do  itJ*^ 

Nevertheless,  (though,  at  first,  with  great  strictness)  the 
practice  of  the  common  pleas  would  seem  to  have  prevailed ; 
*'  and  of  late  years,"  says  lord  Mansfield,  1  Bur.  395,  "  the 
courts  of  law  have  gone  more  liberally  into  the  granting  new 
trials  ;  and  not  only  after  trials  at  nisi  priusj  but  also  after 
trials  at  bari^jxs  readily  as  after  trials  at  nisi  prius  ;  or  indeed 
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imthtt  mote  so,  as  the  latter  must  be  done  apoh  what  could 
bave  actoally  and  personally  appeared  to  a  single  judge  only, 
whereas  the  former  is  grounded  upon  what  must  have  mani* 
featly  and  fully  appeared  to  the  whole  court."  As  a  reason 
for  granting  new  trials  he  further  observes,  ^^  that  ^s  most 
general  terdicts  inckide  legal  consequences^  as  Well  as  propo^ 
«itkns  of  fact ;  in  drawing  these  consequences,  the  jury 
may  mistake,  and  infer  directly  contrary  to  law."  This  waft 
the  beginning  of  his  doctrine,  which  led  to  the  making  prO'*' 
positions  offact^  in  some  cases,  legal  consequences;  and  final'* 
ly  to  the  exclusion  of  the  jury  in  some  instances,  from  the 
province  of  drawing  legal  consequences  at  all*  I  impute  it 
to  his  introduction,  that  in  subsequent  practice,  more  liber-^ 
ty  hath  been  taken  with  the  verdicts  of  juries,  than,  it  would 
seem  to  me,  principle  would  warrant.  It  became  fashion- 
able to  allege,  and  indeed  tracts  (Eunomus,  Stc*)  have  been 
written  to  prove,  that  the  juries  were,  in  no  case,  judges  of 
the  law;  that  if  they  did  not  determine  the  law,  it  was  be- 
cause, on  a  general  issue  it  was  incidental  to  the  finding  the 
fact,  and  involved  with  it;  that  the  courts  had  not  only  dis- 
cretionary power,  but  were  bound  to  control  the  juries  in 
their  verdicts  |  that  if  juries  were  to  give  an  hundred  ver* 
Acts  against  what  the  judges  took  to  be  law,  new  trials 
should  be  granted  t  for  juries  ought  not  to  be  considered 
as  having  even  a  concurrent  right  to  judge  of  law,  but,  as  di* 
rectedby  the  court  i  that  the  direction  of  the  court  was  the 
only  evidence  they  could  have  of  law )  the  only  speculum 
dirough  which  they  could  look  at  lU 

On  this  I  observe,  that,  in  every  general  Verdict,  two 
things  must  be  involved,  the/^cf,  and  the  conclusion  from  the 
fact*  Hence  it  cannot  be  th&t  the  jury  are  judges  of  law« 
Whence  then  the  m^ximj  ad  questionem  Juris,  &c«  fC^J  The 

(^J  Thatdecantaium  in  our  books  (ad  my  lord  Vaughan  calls  it) 
Ad  questionem  facti,  &c.  is  true  j  for  if  it  be  demanded,  what  is 
Uie  fact  ?  "fhe  judge  cannot  enter  it.  If  it  be  asked,  \^hat  the  lav^ 
it  in  that  case  ?  The  jury  caiinot  answer  it.  &ut  upon  the  general 
issue,  if  the  jury  be  asked  the  question,  guilty  or  not  ?  Which  in-* 
dudes  the  ld\^j  they  resolre  botli  law  and  fact  in  answering  guilty 
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maxim  means,  that  where  the  ieffol  conclusion  can  besepaU' 
ted  from  thefactytt  shall  be  dravm  by  the  court*     This  can 
be  done  only  by  the  pleadings,  in  the  course  of  which,  the 
facts  are  admitted,  and  the  conclusion  alone  remams  to  be 
drawn* 

In  drawing  the  conclusion,  the  mind  thinks  of  some  ge- 
neral principle  under  which  the  fact  msy  come }  and  in  this 
operation  of  the  mind,  the  court  must  necessarily  tra\rel  into 

oriiot  guilty.  So  as  lhou|>h  they  answer  not  sinj^ly  to  the  ques- 
tion, what  is  t!ie  law  ?  Yet  they  determine  the  law  in  all  matters 
where  issue  is  joined  and  tried,  hui  where  tl;c  verdict  is  special. 
But  in  such  cases  the  judge  of  himself  cannot  answer  or  deter- 
mine on  the  particular  of  the  fact,  but  must  leave  it  to  the  jury, 
with  whom  let  it  rest  and  continue  forever,  as  the  best  kind  of  trial 
hi  the  world  for  findhig  out  the  truth ;  ai^d  tlie  greatest  sa/ety  of 
the  just  prerogatives  of  the  crown,  and  the  just  liberties  of  thr 
subject  ;  and  he  which  desires  more  for  either  of  them  is  an  enemy 
to  both.  If  the  court  might  charge  the  jury  to  find  for  the  defen- 
dant ;  because,  though  the  JU17  will  genci-ally  respect  the  senti- 
ments of  the  court  on  points  of  law,  tliey  are  not  boimd  to  return 
a  verdict  conformably  to  theirs.     Per.  judge  Iredell.  3  Dal.  ZZ, 

It  is  the  peculiar  province  of  tlie  jury  to  infer  facts  frum  th< 
evidence.     Gushing  justice,  3  Dal.  33. 

On  questions  of  fact,  it  is  the  province  of  the  jury;  on  ques- 
tions of  law,  it  is  the  province  of  the  court  to  decide.  But,  it  must 
be  observed,  that  by  the  same  law  which  recognizes  this  reasona- 
ble distribution  of  jurisdiction,  the  jury  have  nevertheless  a  right 
to  take  upon  themselves  to  judge  of  both,  and  to  determine  the 
law  as  well  as  the  fact  in  controversy.  On  this  and  on  every  other 
occasion,  however,  wc  have  no  doubt  you  will  pay  that  respect 
which  is  due  to  the  opinion  of  tlie  court ;  for  as  on  the  one  hand  it 
is  presumed,  that  juries  are  the  best  judges  of  fact,  it  is  on  the  other 
hand  presumable  that  the  court  arc  the  best  judges  of  law.  But 
still  both  objects  are  laivf ally  wit/iin  your  power  of  decUion,  Sup. 
C.  United  States^  Jay,  Chief  justice  ;  3  Dal.  4. 

Can  it  then  be  tlic  right  of  the  court  to  set  aside  a  ycrdici  inde- 
finitely ?  It  will  be  to  say,  you  may  detennine  the  law ;  but  your  de- 
termining is  nothing.  Yet  this  must  be  the  i-csult  of  the  doctrine 
of  an  arbitrary  fiotver  in  the  court  to  set  asiJe  a  verdict  on  the 
gixiund  cf  being  against  law. 
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tk^fact  from  which  the  eonduston  is  drawn.  They  cannot 
bmy  ill  the  first  instance,  make  an  inference  from  the  evidence 
of  what  the  •fact  in  the  case  is*  It  does  not  foUow,  therefore, 
that  it  is  only  matter  of  taw  of  which  the  courts  judge  in 
granting  a  new  trial.  In  every  case,  on  a  general  verdict, 
tbey  must  judge  of  the  feet  first,  fc)  Hence  the  imperfection 
of  their  judgment,  in  judging  of  the  justice  of  the  verdict* 
And  it  follows,  tHat  they  are  not  bound,  and  cannot  be  jusci- 
fied  itt  granting  new  trials  against  the  sense  ofsuccesshe  ver* 
dctx. 

Where  a  mind  has  the  faculty  of  reasoning,  and  that  fa* 
culty  is  strengthened  by  the  exercise  of  reasoning,  as  is  pre* 
•amed  to  be  the  case  wjth  a  judge,  great  power  is  acquired 
in  separating,  and  comparing  ideas  $  and  where  a  knowledge 
of  general  rules  enables  to  determine  under  what  rule  the 
facts  of  t  ease  come,  we  approach  the  nearer  to  something 
like  cert^nty :  yet  such  is  the  diversity  of  transactions,  that 
the  application  of  a  general  rule  in  aU  cases,  would  work  in- 
justice, fdj  How  then  can  a  judge  know,  or  undertake  t^ 
say  with  certainty  that,  where  a  jury  departs  from  what  he 
would  call  a  general  rule  ;  there  is  not  something  in.the  na« 
fore  of  an  exception  in  the  casfe,  which  attaches  the  feelings 
of  the  h«art,  and  fc^rces  a  verdict  contrary  to  the  direction 
of  die  court  who  apply  the  general  rule.  For  tliis  reason 
a  terdict  of  a  jury  ought  not  lightly  to  be  questionedy  even 
though  it  has  gone  against  the  opinion  of  a  judge* 

(c)  Co.  Lit.  sec.  368.  Also  in  such  case  where  the  inquest  may 
give  their  verdict  at  large,  if  they  will  take  upon  them  the  know- 
led^  of  the  law  upon  the  matter,  they  may  give  their  verdict  g;e- 
nerally,  as  is  put  in  their  charge  ;  as  in  the  case  aforesaid  they  may 
T^eli  say  that  the  lessor  did  not  sei;se  the  lessee  if  they  will,  &c« 

(d)  There  is  an  excess  of  discrimination  in  investigating  the 
quatities  of  things,  which  in  legal  as  well  as  other  objects  of  critical 
disquisition,  tends  only  to  draw  out  c^  question  to  infinity^  That 
the  foundation  of  every  rule  must  of  necessity  be  imperfect,  and 
that  it  is  impossible  to  bound  the  scope  of  its  application  to  a  ma* 
tbematical  point.  Rob.  on  Frauds,  cites  3  Atk.  41,  42> 
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It  is  with  less  confidence  that  a  court  ought  to  adTsnce 
in  granting  a  new  trial  on  the  ground  of  being  a^ainsi  ew- 
dence*  "  And  one  reason  for  this  (which  can  never  be  an- 
swered) is,  that  the  judge  cannot  fully  know  upo©  what  evi- 
dence the  jury  gave  their  verdict,  for  they  may  have  other 
evidence  than  what  is  shewed  in  court ;"  Tri.  Per  pais^  274* 
That  is  to  say,  the  impressions  of  a  jury  of  what  they  them- 
selves know  of  the  parties,  or  witnesses ;  orxvfua  is  collected 
Jrom  the  manner  in  which  the  testimony  is  given^  cannot  be 
communicated,  and  makes  no  part  of  the  evidence  before  the 
judge.  To  say  that  the  evidence  therefore,  in  the  language 
of  judge  Foster,  1  Bur.  397,  greatly  preponderates  against 
the  verdict,  is  a  matter  which  in  no  common  case  can  be 
done.  I  am  therefore  not  disposed  to  think  that  in  eveiy 
case,  **  Where  there  is  a  reasonable  doubt^"  (which  is  the  ex- 
pression of  Lord  Mansfield,)  we  are  justifiable  in  setting 
aside  a  verdict* 

The  granting  a  new  trial  must  involve  Ae  idea,  that  the 
court  so  exercising  the  power  have  the  evidence  all  before  them^ 
from  which  the  fact  was  inferred  by  the  jury*  Unless  dierc- 
lore  in  the  case  of  a  judge  before  whom  the  evidence  VM 
given^  there  cannot  be  the  same  evidence  that  was  g^ven 
to  the  jury.  For  though  the  whole  be  taken  down  by  Ac 
notes  of  the  judge,  literatim  as  to  written  evidence^  and 
verbatim  as  to  the  oral  testimony,  yet  the  impression  caimot 
be  communicated.  For  ^^  as  much  may  be  frequently  col- 
lected from  the  manner  in  which  the  evidence  is  delivered 
as  from  the  matter  of  it."     3  Black.  373. 

**  The  law's  delay^'  is  proverbial ;  it  is  enumerated  by 
the  poet  amongst  the  evils  of  life.  It  furnishes  an  argu- 
ment against  the  turning  the  successful  party  round  to  aao- 
ther  trial.  Nor  is  it  him  that  it  delays  only,  but  other  suit- 
ors* There  is  greater  delay  in  this  state,  from  the  granting 
new  trials,  than  under  the  judiciary  system  of  that  country 
from  whence  we  derive  the  practice.  ITiere^the  four  terms 
occur  every  year,  to  which  the  motion  for  a  new  trial  can 
be  made,  and  the  cause  may  go  to  trial  at  the  sittings  after 
term ;  or  at  a  nisi  prius  qourt,  allowing  only  reasonable 
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time  ibr  the  commission  to  issue,  and  the  jury  to  be  sum- 
moned ;  and  the  new  verdict  may  be  had  in  three  months* 
Here,  ao  far  as  respects  the  nisi  prius,  the  delay  of  a  new 
trial,  ordered  at  March  term,  must  be  until  December,  arid 
in  all  the  circuit  courts,  it  cannot  be  less  than  a  year.    So 
that  the  delay  of  judgment  and  execution,  independent  of 
the  merits,  is  of  itself  an  object  for  a  motion  for  anew  trial. 
Hence  it  is  that  in  the  circuit  couru  the  motion  for  a  neW 
trial,  where  the  verdict  is  for  the  plaintiiT,  is  a  thing'  ofctnuse^ 
an  appeal  being  given  from  the  judge  refusing  a  new  trial, 
and  the  delay  of  course  obtained.  It  being  thus  a  thing  con* 
templated  by  the  judge  before  whom  the  cause  comes  to  be 
tried,  that  a  motion  ifor  a  new  trial   will  be  made,  he  is  led 
to  delay  the  trial  by  taking  down  the  written  evidence  at  great 
length,  and  to  ^  chronicle  the  small  beer*  of  the  testimony  ;* 
endeavouring  to  reach  the  whole  body  of  the  evidence  ;  so 
that  the  time  allotted  for  the  circuit  is  taken  up  with  some* 
times  little  more  than  a  single  cause  i  and  when  a  new  trial 
is  granted,  the  judge  who  co.mes  the  next  year,  has  the 
aanie  cause  to  occupy  his  chirography,  and  prepare  for  the 
motion  that  is  to  be  made  again.    This  may  be  said  to  be 
in  some  degree  the  fault  of  the  system ;  but  the  court  mtut 
take  the  system  as  it  is,  and  in  matters  of  practice  must  look 
to  it ;  and  the  reason  ab  inconveniente  must  weigh  with  them 
in  all  that  is  within  the  province  of  discretion* 

Our  legal  discretion  must  have  respect  to  the  rights  of 
other  parties  who  are  waiting  in  the  country  for  a  hearing 
o£  their  claims.  And  at  a  time  when  the  cry  of  delay  is 
loud  against  the  administration  of  justice  ;  it  would  seem 
to  me  that  it  is  our  duty  to  consult  despatch  in  the  trials  ; 
and  to  refuse,  unless  in  extreme  cafff^,th^' throwing  the  mat- 
ter back  upon  another  jury.  The  public  sentiment  as  far  as 
I  can  collect  it,  is  with  the  juries,  and  we  hear  less  of  the  in- 
justice of  verdicts^  than  of  the  delay  of  trials.  If  a  more  spar^ 
ing  interference  of  the  courts  should  be  exercsied ;  it  may 
come  to  be  felt  by  the  people,  and  lead  to  a  reform  in  a  sys** 
tern,  which  does  not  give  time  for  those  revisions  of  verdicts 

*  To  suckle  fools,  and  chronicle  small  beer.  Fgfye 
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which  the  constitution  and  holding  of  the  English  courts 
admits-.  Is  it  a  time  for  the  courts  of  this  country  to  be 
strt^tcbing  to  the  utmost  extent  the  control  of  verdicts,  whai 
the  struggle  is^  xvhether  there  shall  be  Itriv  judges  at  aUT  Ruks 
of  law  are  to  be  regarded,  as  much  as  the  principles  of  any 
odier  science ;  but  a  great  part  of  these  rules  which  we  call 
law,  are  but  the  dictates  of  natural  feeling,  or  moral  reason  ap- 
plied to  the  case  before  us ;  principles  of  equity  and  justice 
resulting  from  the  relations  or  contracts  of  men.  The  judge 
in  the  plenitude  of  his  pride,  is  apt  to  arrogate  to  himself, 
as  having  alone  the  capacity  to  judge  of  these,  or  to  appbf 
(hem,  which  is  but  the  exercise  of  reason*  A  cotisideradon  of 
these  particulars  ought  to  give  respect  for  the  deductions  of 
even  uneducated  men,  so  as  not  lightly  to  set  aside  what 
they  have  thought  the  justice  of  the  case. 

A  knowledge  of  rules  is  the  result  of  reading,  or  of  hear- 
ing ;  but  the  application  of  them  requires  a  difFeretit  fecul- 
ty,  and  which  we  denominate  common  sense;  now  it  is  allow* 
edon  all  hands,  that  a  man  may  have  at  least  the  reputadoa 
of  a  great  judge,  and  yet  be  deficient  in  the  knowledge  of 
human  nature,  and  in  natural  understanding.  It  is  the  pro- 
vince of  a  court  to  assist  with  the  knowledge  of  rules ;  and 
of  a  jury  to  assist  sn  the  application  of  them.  This  ^ves  a 
jury  a  wider  field  than  the  mere  finding  of  a  fact,  even  sup- 
posing them  excluded  from  determining  what  the  law  iit 
The  sense  of  a  jury  in  the  application  of  law  to  the  fact,  is  a 
great  help  to  the  court,  and  a  great  support.  Consilium  simul^ 
atque  aiictoritas  adsunt.  fej  ^Tacit  de  Mor.  Germ.y  A  pas* 
sage  which  expresses  the  case,  and  perhaps  shews  the  ori- 
gin of  juries.  I  never  therefore  find  the  verdict  in  agree- 
ment with  my  way  of  thinking,  as  to  the  justice  of  the  case 
before  me,  but  (  draw  from  it  strong  confirmation  of  my 
opinion  i  nor,  ever  find  it  against  it,  but  I  go  a  great  way 
in  taking  it  for  granted  that  I  was  wrong.  And  with  good 
r.eason  ;  for  it  has  been  rare,  that  I  have  not  observed  \n  the 

CeJ  Lijuntur  in    itsdcm  consiiUs  et  firinc'tfics   qui  jura  fier 
fpa^o^  vr:ue(j'up  rc'ddu^Jy  concVJum  .fimul  (itqur  auctorUai  adaunt. 
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juiy  all  due  deference  to  the  judgment  of  the  court,  and  it 
must  be  a  strong  sense  of  right  or  wrong,  that  will  lead  them 
to  dissent.  It  is  this  experience,  and  this  course  of  thought 
that  has  given  me  some  renitency  to  applications  for  new 
trials.  Ft  has  been  perhaps  increased  by  the  time  taken 
up  in  arguing  them,  and  the  making  them  in  the  circuit 
courts,  mere  matter  of  course  ;  so  that  every  cause  must  be 
tried,  with  a  view  to  a  new  trial,  and  the  judge  is  more  con- 
cerned to  get  the  evidence  forward  to  the  hearing  in  term, 
than  to  infer  from  it  in  the  first  instance. 

So  much  with  respect  to  the  province  of  the  jury  in  draw- 
ing a  conclusion  of  law,  and  the  .province  of  the  court,  in 
controling  this  conclusion  in  setting  aside  a  verdict.  But 
in  matter  of  fact  the  conclusion  of  a  jury  is  still  more  to  be 
respected.  I  will  aiot  say  that  it  is  exclusively  their  pro- 
vince; but  it  is  peculiarly  their  province  and  likely  to  b^ 
invaded*  It  must  be  a  strong  case  that  would  make  me 
easy  in  throwing  the  parties  upon  the  country  for  a  new  trial, 
where  there  has  been  no  surprise  j  where  there  has  been  a 
full  hearing,  and  with  the  advantage  of  learned  counseL 
But  when  the  motion  is  made  merely  on  the  ground  that  the 
verdict  is  against  evidence;  and  where  tlie  judge  who  has 
tried  the  cause,  and  before  whom  the  verdict  was  taken,  and 
sanctioned  it  with  his  judgment,  and  now  declares  himself 
satisfied  with  it,  I  am  nearly  prepared  to  say,  that  to  inter- 
fere, is  a  power  which  I  will  not  undertake  to  exercise,  at 
least  I  am  prepared  to  express  a  wish,  that  the  legislature 
may  interfere  and  take  away  the  appeal  in  such  cases  from 
the  circuit  court  altogether.  In  order  to  prevent  delay  this 
must  be  done,  or  the  system  must  be  changed. 

But  under  the  head  of  granting  ne^y  trials  on  the  ground 
of  being  against  evidence,  I  do  not  comprehend  cases,,  where 
looking  through  the  evidence,  it  may  be  seen  that  in  the 
nature  of  the  case  there  is  evidence  hehind,  which  had  not 
been  before  the  jury,  or  in  the  v.ords  of  the  chief  justice  of 
the  common  pleas,  3  Bos.  and  Pul.  495,  "some  facts  might 
be  established  which  arc  left  equivocal ;"'  or  where  an  evi- 
drnt  oversight  of  some  facts  apj)fajs,  a  party  may  l.ic  allow- 
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cdy  in  the  hoguage  of  Chambre,  3  Bos.  and  Pul.  372,  ^ita 
opportunity  of  taking  the  opinion  of  another  jury." 

Having  made  these  preliminary  obsen^ations,  t  shall 
now  consider  in  a  few  words  the  case  before  the  court*  It 
may  be  said  to  involve  a  question  of  law ;  for  that  an  actual 
settlement  is  necessary,  to  support  the  claim  of  the  plaintitf, 
or  to  protect  the  defendant,  is  matter  of  law ;  and  it  may  be 
that  what  shall  be  construed  an  actual  settlement  may  be 
considered  as  matter  of  law ;  but  this  consideration  in  the 
nature  of  the  thing,  is  so  involved  with  the  conclusion  to  be 
drawn  from  the  facts,  that  it  amounts  to  the  aame  thing ;  fix* 
the  question  will  be,  whether  the  facts  of  the  case  constitute 
an  act  of  settlement*  The  legal  conclusion,  and  the  conclu- 
sion from  the  evidence  cannot  be  separated.  The  verdid 
can  therefore  be  considered  only  on  the  ground  of  being 
against  evidence.  Here  then  we  have  the  conclusion  of  a^ 
jury,  and  the  sanction  of  the  judge  before  whom  the  cause 
was  tried  I  and  what  weighs  still  more  with  me,  that  judge, 
after  reflection  and  a  lapse  of  time,  declaring  himself  satis- 
fied with  the  verdict.  I  shall  therefore  not  be  disposed  (o 
disturt)  it;  but  to  concur  in  refusing  a  new  trial. 


Observations  to  the  student  on  rnt   pRActxcf  cr 

THE. LAW, 

SINCE  I  wrote  what  I  had  said,  ^^  might  be  called  ad 
introduction,"  &c.  I  have  seen  the  preface  to  the  Ameritm 
edition  of  lord  Erskine*s  speeches.  New- York,  1813.  The 
editor  is  of  opinion,  ^*that  it  con  be  demonsU-ated,  that  there 
is  actually  a  greater  aggregate  amount  of  talent  exhibited  at 
the  American,  than  at  the  English  bar.^^  He  founds  this 
upon  reasons  a  priorcj  that  there  ought  to  be.  **  For,  in 
this  country,*'  says  he,  "  there  is  no  other  outlet  for  the  fir^t 
rate  talent  of  her  children,  than  that  of  the  profession  »fthe 
law*  That,  the  nature  of  our  political  institutions  fortids 
any  hope  of  our  statesmen  acquiring  any  permanent  power 
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or  extensive  weaith  uid  influence  in  the  community ;  and 
consequently,  offers  n6  adequate  inducement  for  the  primary 
talents  of  the  country  to  devote  themselves,  exclusively,  to 
a  life  of  politics  ;  whence  the  government,  whether  national, 
or  of  each  single  state,  seldom,  or  never  commands  for  its 
permanent  service,  the  first  rate  abilities  of  America  s  that 
the  pulpits  of  America  are  not  sufficiently  favoured  by  pub- 
lie  opinion  to  offer  an  adequate  bounty  of  stipend,  reputa- 
tion) and  influence  to  conciliate  to  their  service  the  life-ef- 
forts of  paramount,  comprehensive  talents;  that  the  navy 
and  army  of  the  country  have  not  yet  grown  up  to  a  suffi- 
cient size  and  extent  of  magnificence,  to*vindicate  to  them- 
selves the  highest  order  of  American  genius ;  and,  that  in 
no  country,  of  the  globe  have  trade  and  mechanics,  or  the 
plough  taken  to  themselves  permanently,  very  commanding 
abilities.'^ 

I  am  not  able  to  say  what  may  be  the  relative  merit  of 
English,  and  American  lawyers  ;  but  this  I  have  uniformly 
ISbund,  that  the  inhabitants  of  all  states,  and  even^districts  t>f 
a  state,  are  in  the  habit  of  conceiving.that  the  lawyers  of  their 
states,  or  districts  are  the  first,  in  legal  knowledge  and  in 
eloquence.  Said  an  individual  of  New* York  to  me  some 
years  ago,  with  whom  I  happened  to  lodge  in  an  hotel, 
'*  We  have  lawyers  in  our  state  that  will  g6  you  back  an  hun- 
dred years  ;^'  he  meant,  in  citing  cases.  But  we  have,  said 
I,  some  with  us  in  Pennsylvania,  that  will  go  you  back  Uvo* 

Even  professional  men  will  naturally  be  disposed  to  over- 
rate the  talents  of  each  other,  where  they  have  only  them- 
selves to, compare  v/ith.  But,  in  proportion  to  the  opportu- 
nity tbey  have  of  seeing,  and  hearing  advocates  elsewhere, 
their  respect,  or  admiration  must  be  reduc-d,  in  some  de- 
gree, for  those  they  have  at  home.  The  publication  of  our 
American  reports,  of  sundry  of  these  states,  must  tend  to 
enlarge  the  minds  of  professional  men,  as  well  as  of  others, 
with  regard  to  the  relative  legal  knowledge,  or  talents  of  ad- 
vocates. 

I  should  be  very  happy  to  believe,  that,  from  whatever 
cause  it  may  be,  our  lawyers  are  not  behind  those  of  Eng- 

4  B 
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land,  if  not  before  them,  io  professiotial  abilky;    and  I 
should  have  no  objection  to  believe  it  to  be  the  case,  that 
'  our  judges  are  not  behind  those  of  England.     For,  having 
the  honour  to  be  a  judge,  I  should,  in  that  case,  be  inchir 
ded.     Nor  can  I  see  any  reason  why  we  should  be  behiBd 
them,  unless  we  suffer  our  minds  to  be  subdued  by  an  opixiioD 
of  their  superiority,  and  the  precedent  of  their  opinioiis ; 
and,  if  we  are  inferior,  I  could  assign  no  stronger  cause, 
than  such  subjection.     And  it  has  been  no  small  cause  of 
my  object  in  this  publication,  to  give  a  spring  to  the  TOCWtal 
faculties  of  the  student,  and  teach  him  to  free  himself  frimx 
the  shackles  of  gl*eat  names;  and,  mtf  lorda^4ipon  aiing** 
bench*     A  student  that  is  taught  to  think  for  himself,  not 
slighting,  or  undervaluing  the  wisdom  of  tbose, before  lum, 
bids  fair  to  rise  to  eminence,  his  mind  being  strengthened 
by  reflection.     But  there  is  a  medium  in  all  admiratum^  or 
undervaluation*  I  have  thought  the  judges  with  us- j^^ve  been 
too  much  fettered  with  English  decisions;  not  diMngaiaii- 
ing  what  was  decided,  from  the  reason  of  it.    As,  for  in- 
stance, in  the  case  of  Perrin  and  Blake,  where,  merely  be- 
cause the  technical  construction  in  a  devise  prevailed,  we  ne- 
glect the  reasonings  and  good  sense  of  those  who  support  the 
contrary,  A^iVintention  %ha\l  alone gwenu    Hargrave,  in  his 
dissertation  on  the  rule  in  Shelly'a  case,  has  s^Hmdandy 
shewn  the  fallacy  of  the  applicadon  of  it  to  the  case  cf 
technical  expression  in   a   devise.      And    yet   there    are 
courts  and  judges  that  still  stick   to   it,  not  consideriog 
the  greater  latitude  that  we  have  here  in  shaking  a  decision, 
or  retaining  it.    The  case  also,  of  distinguishing  between 
what  shall  give  real  property,  and  personal,  iskfidl  interett^ 
mtch  as  the  testator  had^  is  an  instance  of  this  narrowness 
which  is  still  retained.     I  see  that  it  has  been  put  down  ia 
Virginia  by  Tucker  and  Fleming,  in  the  high  court  of  etron 
and  appeals,  Roan  sticking  like  a  barnacle  to  the  bottom  of 
the  old  doctrine.     At  the  same  time  I  do  not  mean  to  on* 
dervalue  judge  Ro^m.     His  argument  in  the  case  of  Reed  v. 
Reed,  1  Munford,  Appendix,  shews  htm  to  possess  super- 
emtnent  abilities.     But  as  to  this  point,  the  construing  « 
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devise,  I  am  srith  the  majority.  Judge  Tucker,  in  the  cas# 
of  Wyattv.  Sadler's  heirs,.!  Munford,  537,  observes,  **  that 
there  is  0ne  rea»>n  which  docs  not  exist  in  England,  why  the 
intenttaa  of  the  testator  in  the  distribution  of  his  lands  among 
his  children  ought  to  be  referred  to  an  estate  of  inheritance, 
nnless  the  contrary  intention  manifestly  appear."  It  is,  that 
Idnds  were  the  property  most  easily  acquired  in  this  count ryi^ 
as  well  as  most  necessary  to  the  support  of  a  family.  A 
father  often  had  nothing  else  to  give.  In  distributing  it,  he 
must  be  presumed  to  do  a  father's  part  among  his  children 
by  gtping  an  estate  of  inheritance*  The  contrary  construc- 
tion has  still  some  foothold  in  this  state,  but  it  must  soon  go* 
It  will  certainly  go  by  a  legislative  provision,  unless  the  de- 
ctstons  of.  the  courts  render  it  unnecessary  for  the  legisla- 
ture to, interpose*  But,  to  return  from  whence  I  have  di- 
gressed. 

I  have  no  idea  that  either  judges  or  lawyers  here,  are  in- 
ferior, in  natural potvers^  to  the  lawyers  or  judges  of  England* 
For  I  take  the  man  ofAmericdy  I  do  not  mean  the  aborigines, 
to  be  at  least  equal  to  the  man  vf  the  European  cowitriee^ 
whence  we  have  emigrated*  But  I  am  not  sture  that  we 
have  equal  advantages  of  acquiring  legal  information,  and 
becoming  eminent*  Their  law  lectures  by  professors  in  the 
tmiversiiiesy  is  an  advantage  in  the  course  of  academial  stu- 
dies* But  still  more,  the  opportunity  they  have  of  studying 
at  what  are  called  the  Inns  of  court,  I  should  conceive  to  be 
a  pre-eminent  advantage,  having  the  opportunities  of  fami* 
liariy  conversing  with  learned  seijeants  ;  and  more  especial- 
ly with  each  other;  and  whetting  the  appetite  for  study^  and 
exercising  the  facnlties  of  the  mind  in  Jegal  research,  and 
investigation*  Besides  all  this,  the  opportunity  of  attending 
the  courts,  and  seeing  and  hearing  trials,  and  the  manner  in 
which  they  are  conducted,  is  an  advantage*  We  have  not  the 
same  advantage  here,  in  all  places* 

But  a  great  drawback  with  us  in  the  profession  of  the 
law,  is  that  here,  every  man  must  ie  his  own  attorney^ 
and  sometimes  his  oxvn  conveyancer  in  the  course  of  his 
practice*     He  must  attend  with  unceasing  vigilance  to  watch 
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tlie  court  docket^  and  take  notice  of  tke  entty  ot  rutea^  Ctc. 
Settling  dockets^  and  putting  down  causes,  and  all  matters 
preparatory  to  the  trial  takes  up  a  great  deal  of  time*  Hie 
exaoaination  of  witnesses,  beforehand,  where  the  witnesees 
for  his  client  are  willing  to  attend  him,  and  the  making .<iot 
his  own  brief  from  these,  with  his  cases,  must  also  be  at  tlie 
expence  of  time.  For,  all  these  matters  preparatory  to  the 
trial  are  indispensibly  necessary  to  the  knowing  what  can  be 
proved,  and  what  demand  to  urge,  or  defence  to  make. 

The  first  thing  that  a  practising  lawyer  oug^  to  di^ 
when  a  client  applies  to  him,  is  to  take  a  note  of  what  he 
will  undertake  to  prove  ;  or  will  probably  be  abje  to  prove, 
and  to  read  it  to  him,  lest  he  should  afterwards  say,  or  at 
least,  think,,  you  'have  deceived  me;  you  thought  I  had  a 
good  cause  and  would  succeed.  The  answer  is,  takenotioe 
my  friend,  we  are  both  deceived ;  your  witnesses  have  not 
proved  up  to  the  statement  -^au  made  ta  nte* 

The  examination  of  your  client's  witnesses  imqi^iately 
before  the  trial,  is  of  moment  that  they  ms^  understand 
to  what  point  it  is  that  you  call  them;  th^t  they  may  not 
take  up  the  time  of  the  court,  by  a  cock  and  a  btdl  story^  as 
t^e  phrase  is,  but  come  to  the  point  at  once.  A  man  of  con* 
science  or  of  honour  would  not  wish  to  drill  them  feurther 
than  this,  even  were  they  disposed  to  go  farther.  But  his  ob- 
ject would  be  to  get  the  truth  from  them,  and  let  them  tm« 
derstand  what  circumstances  are  irrelevant,. and  to  be  tfarovn 
out  of  the  ease,  and  which  a  court  itself  would  exclude  if  the 
testimcmy  of  a  witness  could  be  got  at  without  such  nieces- 
sary  appendages.  As  to  an  adversary's  witnesses  a  man  of 
delicacy  would  scorn  to  interfere  with  them  lest  he  should  be 
supposed  to  have  umpered  with  them,  or  to  have  tn Med. 

Of  the  moyens  de  parvenir,  or  means  of  getting  forward 
in  the  practice,  I  have  already  said  something;  viz.  the  qua- 
lifying for  a  discharge  of  the  trust  of  an  advocate  by  previous 
legal  studies,  and  still  more  by  diligence,  and  attention  in 
business.  It  is  impossible  but  the  capable  counsel  will  al- 
ways have  the  ear  of  the  court,  unless  something  offimsivein 
his  manners,  should  occasion  him  to  be  frowned  upon,  and 
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prejudice  even  against  his  reasons ;  for  it  is  not  in  human 
nttctre,  but  that  a  judge  will  be  repelled  even  though  in  a  de- 
gree imperceptible  to  himself,. from  a  patient  hearing  to  an 
iJl^behaved  persbn  of  the  bar.  And  there  will  be  petulant 
advocates  at  all  times,  as  well  as  impatient,  or  perhaps  arro' 
gSDt  Judges*  Bot  it  k  impossible  for  a  judge  however  well 
disposed  personally  to  the  counsel,  to  bear  with  him,  in  the 
unskilful  management  of  a  cause,  or  a  desultory,  and  still 
more,  a  tedious  harangue.  The  decies  repetita,  is  not  a 
motto  for  a  serjeant^s  ring.  Knock  down  your  argument  on 
that  point  of  law,  or  fact,  I  have  thought  sometimes,  while 
an  advocate  has  had  it  a  long  time  under  the  hammer,  like 
an  auctioneer ;  it  will  fetch  no  more,  Tediousness,  is  gene- 
rally the  effect,  not  so  much  of  a  want  of  talents  to  be  brief, 
as  of  a  want  of  previous  study  of  his  case,  and  due  prepara- 
tion. The  firstlings  of  all  men's  thoughts  ought  to  be  don- 
hie  distilled  in  the  alembic  of  the  brain,  to  make  full  proof. 

I  come  now  to  give  a  hint,  that  is  worth  a  Jew's  eye,  as 
the  phrase  is,  to  the  young  practitioner  of  law  :  this  is  to 
eadjBavour  to  recommend  himself  to  the  older,  and  abler  of 
Ae  profession,  by  shewing  that  he  can  be  serviceable  in  a 
cause  into  which  he  may  have  had  the  good  fortune  to  be 
introduced.    It  cannot  be  expected  of  him  to  do  mucbin  the 
higher  department  of  conducting  a  suit,  or  arguing  the  cause, 
upon  a  point  of  law.     And  perhaps  not  much  in  convincing 
a  jury  as  to  the  conclusion  of  fact  which  his  client's  interest 
requires  to  be  drawn.  For  it  requires  an  intimat^  knowledge 
of  the  human  heart,  from  reflecting  upon  the  operations  of 
our  own  passions,  or  from  our  experience,  and  observation 
of  those  of  others,  to  enable  to  persuade  the  mind  ;  and  to 
this,  in  the  nature  of  the  cade,  the  youog  cur  of  the  profes- 
sion cannot  but  be  gready  incompetent.     But,  it  may  be  ex- 
pected, and  ought  to  be  expected  of  him,  that  he  will  do, 
what  he  can  do,  and  to  which,  until  he  acquires  experience, 
he  may  be  competent.     And  this  is  the  taking  care  of  the 
docket;  watching  the  entries  of  rules ;  searching  the  dock- 
et; copying  a  declaration,  or  statement;  or  a  notice ;  or  a 
paper;  book  for  a  court  of  error,  &c.     Giving  audience  to  a 
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client,  and  keeping  him  off  from  the  leading  counsel  irHo  is 
otherwise  engaged  in  his  behalf,  iaind  to  better  purpose  than 
listening  to  him,  though  the  client  may  not  be  able  to  com* 
prehend  this.  Nevertheless,  it  is  what  the  youngtSr  practition* 
er  can  do.  For  as  to  the  client,  he  measures  your  attentioQ 
to  his  cause,  and  the  interest  you  take  in  it,  by  tfacf  hearing 
you  give  him.  The  younger  in  the  practice,  may  take  ail, 
or  some  of  these  matters  on  himself.  For,  it  is  the  maxim, 
and  ought  to  be,  "  Juniores  ad  labores."  Matters  ©f  mere 
labour  let  the  junior  take. 

In  the  course  of  all  this  business,  the  younger  couns^ 
will  find  himself  well  rewarded  by  the  information  he  will 
acquire  of  the  practice,  from  the  corrections,  and  directions, 
of  the  older  in  the  profession.  But  it  is  oftentimes  the  case, 
that  the  younger  will  be  fordoing  what  they  are  not  capable 
of  doing ;  and,  from  a  false  sense  of  honour,  and  obstinacy 
of  silly  pride,  they  will  not  do  what  it  may  be  in  their  pow» 
er  to  do.  The  consequence  is,  the  elder  counsel  will  not 
find  his  account  in  being  coupled  with  them,  and  therefore 
will  neither  take  the  pains  to  instruct,  nor  exert  himself  to 
get  them  employed,  and  brought  forward  In  a  cause. 

The  false  pride  of  the  younger  counsel  may  take  the 
alarm  at  being  thought  to  act  a  subordinate  part  in  all  these 
inferior  matters  ;  and  especially  the  being  thrown  as  a  tub 
to  the  whale,  to  keep  the  client  off;  but  he  will  find  his 
nccoimt  ill  it;  for,  by  his  hearing  patiently,  and  seeming  to 
understand,  he  will  gain  the  good  will,  and  confidence  ol* 
the  client,  who  will  very  probably  attribute  to  him  his  suc- 
cess in  the  cause,  if  he  should  happen  to  succeed.  In  die 
petit  guerre  of  the  trial,  there  will  be  occasions  when  a  judi- 
cious leading  counsel  may  safely  suffer  him  to  speak.  For 
the  discharge  of  artillery  even  where  there  is  but  Sash  and 
smoke,  may  do  something  by  the  sound  i  it  may  check  the  pro- 
gress of  an  enemy,  until  the  column  is  formed  in  another 
quarter.  At  the  same  time,  by  managing  the  piece,  the 
young  artillerist-  will  acquire  a  facility,  though  he  has  but 
powder ;  and  may  be  the  better  able  to  direct  it,  when  he 
rom/5  to  have  ball. 
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It  is  the^  county  and  circuit  courts  c^jbiefly,  that  I  have 
in  my  eye  in  pving  these  prescriptions^  where,  in  the  country 
a  gri^at  deal  of  business  presses  all  at  once  upon  the  counsel^ 
9nd  it  is  of  moment  to  hate  some  person  in  the  cause,  that 
will  do  the  hearing  business,  without  which  a  client  will  not 
be  satisfied.  He  will  sit  by  you  even  in  court,  and  injure 
himself  by  disturbing  you*  I  once  was  out  of  humour  by 
one  who  interupted  me  in  this  manner  at  an  important  point, 
an  exception  to  evidence.  He  jogged  me,  and  I  gave  him  a 
pretty  smart  jog  in  return.  He  ^as  what  is  called  a  back- 
woods man,  and  a  hunter  $  I  had  him,  the  opponent,  in  my 
eye,  said  I,  bis  defeat  in  my  eye ;  my  rifle  rsused ;  and 
now  by  that  jog  on  the  elbow  I  have  lost  my  shot. 

But  I  have  anQther  hint  to  give  which  will  avail  the 
young  practitioner  when  he  has  got  into  business ;  and  that 
is  to  try  to  keep  it.  For  be  assured  it  is  much  more  easy 
to  get  into  business,  than  to  keep  it.  Assiduity,  is  the  se- 
cret of  this,  in  illustrating  which,  the  bargeman  rowing  up 
the  stream  presents  himself  to  me  as  a  similitude.  For,  if 
he  loses  a  single  stroke,  the  boat  is  carried  b^ck  by  the  cur- 
rent proportionably  to  the  loss  of  that  stroke;  for,  says  the 
the  poet,     . 

^*  Non  aliter  quam  qui  adverso  viz  fluminelembum 
Remigiis  subigit :  si  brachia  forte  remittit, 
Atque  ilium  in  prsceps  prono  rapit  alveus  amni.'^ 
Nor  is  it  so  difficult  to  keep,  as  to  recover  professional 
pnictice  when  orkce  lost*  The  idea  of  a  new  lawyer  has  some 
charm  with  it ;    but  having  lost  business  by  neglect,  the 
charm  is  worn  off,  and  the  presumption  arises,  that  he  will 
sieglect.it  again* 

The  going  into  the  legislature  may  perhaps  not  injure 
before  a  young  lawyer  gets  much  into  practice.  It  may  be 
a  means  of  increasing  it  after  a  short  absence  and  return  io 
the  bar.  ii\xt  it  is  dangerous  unless  managed  solely  with 
this  intent,  and  with  a  view  to  this. 

As  to  the  moyens  de  parvcnir,  or  coming  forward  at  the 
bar  when  you  have  got  practice,  so  far  as  respects  public 
speaking  in  a  cause,  you  must  speak  when  there  is  an  occa- 
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sion,  or  necessity  for  it,  and  perhaps  sometimes,  when  there 
is  not ;  and  this  with  a  view  to  improve  the  faculty.  It  is 
only  hy  frequent  speaking  that  a  hahit  is  acquired ;  ajui 
without  some  habit,  it  is  impossible  to  haye  a  JacUity,  It 
need  be  no  discouragement  that  you  make  out  badly  the  first 
time.  I  would  consider  hesitation  as  a  presage  of  future 
eminence ;  at  least  I  would  consider  it  as  no  evidence 
to  the  contrary.  I  would  not  object  to  the  writing,  and  re- 
ducing thoughts  on  the  case  to  notes ;  but  no  prooeminm,  or 
common  place  introduction  to  declaim  from ;  for  you  will 
soon  come  to  the  edge  of  the  bank  from  which  you  must 
step  down,  and  every  one  will  discover  the  tumble  younuist 
make.  The  tones  of  a  declaimer  are  usually  uimatu- 
ral ;  nor  can  the  diction  be  sustained,  lyhen  you  come  to  the 
expression  of  your  sentiments  as  they  occur,  extempore.  It 
is  better  to  begin  without  any  set  speech,  even  though  yo^r 
confusion  should  be  as  great  as  that  of  the  mayor  delivering 
the  address  of  his  corporation  to  Charles  II.  who  made  his 
apology,  and  had  occasion  for  it,  that  ^e  had  begun,  at  the 
wrong"  end.  \ 

As  shewing  the  natural  progress  of  the  eloquence  of 
him  who  thinks,  I  give  the  model  of  Ulysses,  according  to 
Homer :  , 

When  Atreus'  son  harangued  the  listening  train. 
Just  was  his  sense,  and  liis  expression  plain, 
His  words  succinct,  yet  full,  without  a  fault ; 
He  spoke  no  more  than  just  the  thing  he  ought. 
But  when  Ulysses  rose  in  thought  profound, 
His  modest  eyes  he  fix'd  upon  the  ground, 
As  one  unskill'd  or  dumb  he  seem'd  to  stand. 
Nor  rais'd  his  head,  nor  stretch'd  his  scepter'd  hand ; 
But  when  he  speaks,  what  elocution  flows  ! 
Soft  as  the  fleeces  of  descending  snows 
The  copious  accents  fall,  with  easy  art ; 
Melting  they  fall,  and  sink  into  the  heart ! 
Wondering  we  hear,  and  fix*d  in  deep  surprize  ; 
Our  ears  refute  the  censure  of  our  eyes. ' 

I  would  rather  hear  a  young  lawyer  faulter  and  stammer 

Digitized  by  VjOOQ IC 


Lav  MisciELLANi£8«  ji;69 

(and  Dirithout  liibit,  it  will  be  the  case  with  every  mind  of 
is^nsibility)  than  to  htkr  him  run  on  with  a  flippancy  in  th6 
first  instance,  that  argues  the  having  committed  a  speech  to 
nl^mdry,  or  the  having  litde  depth  of  thought  to  embarrass 
Ac  durrent  of  his  diction*  The  exercise  of  extempore  speak- 
ing is  every  thing ;  but  no  committing  to  mektior}%  6r  de«  i 
claiming  is  of  any  use  at  the  bar,  but  the  contrary*  Deba- 
ting societies  of  students  of  the  lAw,  with  a  view  to  this,  is 
df  great  use,  when  the  point  proposed,  is  studied  with  atten- 
db&,  and  a  ji^st  eloquence  cultivated,  grounded  on  a  know* 
ledge  of  the  subject. 

It  taiay  be  seen  that  Ulysses  did  hot  come  forward  with 
a  set  speech,  but  had  the  images  in  his  mind,  and  a  perfect 
understanding  of  his  subject.  It  was  not  until  his  mind 
heated  by  the  essaying  to  MXXtr^  that  feeling  gave  him  action^ 
andfijtotu  of  elocution.  Coming  warm  from  the  heart ;  it 
is  this  kind  of  eloquence  that  reaches  the  heart.  AH  else  is 
but  the  recitation  of  an  unimpressed  persoti«  I  set  no  store 
therefore  by  the  gestArestAiight  in  the  schools*  or  declaiming 
with  attitudes  of  raising  hand  and  lifting  foot;  I  Would  rather 
have  a  dancing  ihaster,  that  would  confhie  himself  alone  to 
teaching  the  postures  of  the  limbs,  and  the  bearitig  of  the  body. 
A  drill  seatgeant  would  not  be  amiss  as  to  all  this.  Extempore 
speaking  with  the  gestures  that  the  feelings  excite,  is  alf  ne  the 
iangtiage,  and  the  eloquence  of  nature.  Coming  from  a  breast 
full  of  the  subject  it  is  irresistible.  A  speech  condensed  and 
written,  and  committed  wholly  to  memory,  is  another  matter ; 
but  this  can  have  no  place  in  the  eloquence  of  the  bar.  Be- 
cause, except  as  to  a  common  place  introduction,  it  cannot 
be  knowti  what  to  say,  but  as  the  occasion  of  the  evidence, 
or  argument  cdlls  for  the  oratory. 

On  being  applied  to,  for  the  purpose  of  advice  as  to  the 
bringing  a  suit  for  a  client,  you  will  doubtless  advise  accord- 
ing to  the  best  of  your  judgment.  But  take  it  to  be  the 
case  that  you  have  been  consulted,  and  the  evidence  fairly 
disclosed  to  you,  and  you  have  approved  the  bringing  suit, 
the  plaintiff  in  your  opinion,  having  the  law  clearly  in  his  fa- 
t^our.     But,  upon  trial,  though  he  proves  all  that  he  had  tih- 
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dertaken  to  prove,  and  the  defendant  nothing  to  overthrow 
it,  so  as  to  change  the  law,  which  you  had  pronounced  to  be 
in  his  favour,  yet  the  decision  of  the  court  has  been  agaiQst 
you,  what  are  you  then  to  do.     I  will  not  say  what  you  are 
to  do,  but  I  will  state  to  you  the  addrese  of  a  young  practi- 
tioner   whom  I   once   knew,  not  overburthened  with  legal 
knowledge,  at  least  not  the  greatejst  lawyer  in  Christendom, 
who  happened  to  be  in  the  predicament  of  M'hich  I  speak, 
and  being  upbraided  by  his  client  v/ith  the  usual  language, 
"  did  you  not  tell  me,  I  had  the  law  on  my  side  ??  And  did 
I  not  tell  the  court  so  too,  says  the  advocate;  ^id  you  says  ^ 
the  client.     Ay,  did   I;  to  their   faces;    I  told  them  you 
had  the  law  on  your  side.     The  governor  can  give  commis- 
sions, but  nature ^only  can  give  sense.     What  could  a  client 
have  more  to  say  ? 

In  such  a  case  the  instinctive  impulse  of  self-preserva- 
tion will  lead  the  advocate  to  lay  the  blame  upon  the  judge, 
or  upon  the  whole  court  if  the  decision  should  have  been 
unanimous.  Where  a  single  judge  decides  for  him,  be  is 
safe  enough,  but  where  the  whole  court  is  against  him,  wl\at 
can  he  do,  but  insist  upon  them  being  wrong;  and  it  is  not 
impossible  but  that  they  may  have  erred.  When  at  the  bar, 
I  have  been  as  much  shocked  at  the  decision  of  a  court,  on 
a  point  of  law,  as  I  have  ever  been  at  the  verdict  of  a  jury 
on  a  matter  of  fact.  In  contemplation  of  law,  the  court  are 
always  right,  but  in  contemplation  of  reason  and  common 
sense,  they  may  have  erred.  But  though  a  counsel  has  aright 
in  self-defence  with  his  client,  or  to  others,  to  assert  his 
own  judgment  against  a  judicial  opinion,  it  is  a  matter  of 
extreme  delicacy  as  to  the  mode  and  manner  of  arraigning 
the  decisions,  and  as  to  the  language  used.  Insinuations 
against  the  integrity  of  a  judge,  or  court,  may  lead  tolhe 
penal  consequence  of  being  struck  off  the  roll ;  and  at  all 
events  is  a  great  imprudence ;  for,  coining  to  the  ear  of  a 
court  or  judge,  it  is  not  in  human  nature,  that  he  can  be  so 
well  disposed  to  listen  to  you  and  take  an  interest  in  your 
success  at  the  bar.  It  is  always  of  great  moment  to  a  prac- 
tising attorney  to  be  thought  to  stand  well  with  a  judge  or 
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court.  For  in  genentt^it  is  an  evidence  that  he  deserves  to 
stand  well ;  and  this  from  his  le^al  knowledge  and  attention 
to  business. 

But  I  come  now  to  say  a  little,  on  perhaps,  a  more  im- 
portant point;  that  of  self-preservation  from  bad  habils. 
These  are  frequently  acquired  from  mere  imitation,  or  the 
idea  of  being  a  fashionable  fellow ;  such  as  smoaking  se- 
gars,  which  is  detestable  in  a  young  person,  and  never  fails 
to  exhibit  to  me  the  evidence  of  a  bad  family  education,  or 
indulgence.  Or,  if  not  proceeding  from  that  source,  the 
effect  of  puppyism,  which  bespeaks  a  mind  naturally  little, 
and  of  the  petit  maitre  kind.  Imitators  are  contemptible 
everywhere;  such  as  at  London,  or  Paris,  your  opera-glass 
coxcombs.  The  wearing  spectacles,  some  years  ago,  was 
common  in  Philadelphia,  among  the  young  men,  because 
there  happened  to  be  a  few  great  men  there,  in  the  profes- 
sion of  the  law,  that  wore  spectacles  j  Wilson,  Lewis,  Coxe, 
and  Wilcox.  They  wore  them  because  they  needed  them ; 
on  account  of  the  convexity  of  the  visual  orb.  But  the  use 
of  glasses  by  their  imitators,  when  they  walked  the  streets, 
was  from  an  affectation  of  being  thought  learned  men,  be- 
cause they  resembled  such  illia  nearness  of  vision,  and  the 
necessity  of  using  lenses  ofi  the  nose.  It  was  more  pardon- 
able in  a  blind  man  whom  I  once  knew,  who  wore  spectacles 
to  make  people  believe  that  he  could  sec. 

But  the  segar  excites  thirst  and  leads  to  intemperance. 
When  the  mouth  is  parched,  you  must  wet  the  whistle;  re- 
cgurse  must  be  had  to  something  to  moisten  it.  That 
which  was  at  first  unnecessary,  and  mere  wantonness  of  in- 
dulgence, becomes  a  habit,  and  cannot  be  got  rid  of,  but  in- 
creases until  the  individual  becomes  the  slave  of  tobacco, 
and  of  spirituous  liquor.  I  never  see  a  young  person  with  a 
Hegar  in  his  teeth,  but  I  give  him  up,  as  one  that  will  ne- 
ver come  to  much*  In  early  life  there  can  be  no  necessity  for 
narcotics,  or  use  in  them,  as  a  sedative  ;  nor  is  there  any 
necessity  for  the  use  of  stimulants,  Avhen  the  animal  spirits 
are  of  themselves,  gay,  and  sufficiently  volatile.  Thes(^ 
thin,;js  ought  all  to  be  reserved  for  a  more  ad  vailed  age,  if 
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used  atall^and  the  beginning  too  soonwjth  the  use  of  theia 
is  unnatural,  and  destructive. 

The  situation  of  the  greatest  danger  to  a  young  practi* 
tioner  of  law  is  a  remote  county  town,  where  amusements 
are  few,  and  a  literary  society  is  wanting.  The  attending  the 
courts  is  to  all,  a  scene  of  inducement  to  intemperance,  it 
being  the  lawyer^s  harvest,  and  as  on  that  occasion,  as  with 
agricultural  men,  so  on  this  with  the  lawyer,  there  is  a  lati- 
tude of  mirth,  and  convivial  indulgence,  to  which  those  are 
the  most  exposed,  whose  society,  from  wit  or  song,  or  other 
talent  is  the  most  courted.  There  can  be  no  prpfession  where 
It  behooves  to  be  so  much  upon  guard,  in  these  respects,  a« 
the  practitioner  of  the  law.  Intemperance  of  living  at  the 
county  courts,  and  sitting  up,  perhaps  at  cards,  ^*  hath  cast 
down  many  wounded;  many  strong"  men  have  been  slain  hy 
it.^  ,It  is  owing  to  these  causes,  and  circumstances,  in  a 
great  degree,  that  so  few  succeed  in  the  profession  of  die 
law,  which,  I  will  admit,  will,  in  a  republic,  where  the 
law  governs,  always  have  the  first  place  as  an  order  or  rant 
of  men*  Political  science  constitutes  no  order  or  rank,  tor 
the  standing,  to  an  individual  is  but  occasional,  not  pertna* 
nent. 

Nor  do  I  speak  of  agriculture,  for  that  does  not-  come 
under  the  denomination  of  a  profession.  That  of  arms  does  jk 
and,  inter  arma  silent  leges ;  in  time  of  war  the  soldier 
occupies  the  whole  attention  oif  the  public ;  but  a  standing* 
army,  on  a  great  scale,  has  never  been  favoured  in  arepub*^ 
lie.  It  is  contrary  to  the  genius  of  it,  and  will  be  certainly 
depressed,  and  frowned  upon,  perhaps  more  than  it  ought 
to  be.  For  though  a  militia  is  a  proper  organization  for  a 
time  of  peace,  and  the  preservation  of  civil  liberty;  yet,  for 
the  purposes  of  actual  service  in  a  war  with  a  foreign  ene- 
my, whether  of  offence,  or  defence,  an  army  enlisted  for,  and 
during  such  war,  is  the  only  eflficient  force.  It  must  be 
made  a  mau^s  business,  to  be  hi  camp,  to  make  it  his  homej 
and  it  must  be  made  his  home,  to  keep  him  contented  in  it. 
That  siwordinatio7i  is  necessary  in  a  stated  body  of  troops, 
which  cannot  he  fqund  in  a  roilitxai 
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The  navy  unquestionably,  in  a  republic,  vM  always  oe« 
cupy  the  next  gra^de  in  rank  to  ^e  civil  authority,  and  those 
connected  with  it ;  the  one  supporting  the  hms^  and  the 
admimstration  of  justice  in  the  interior ;  the  other  protect- 
ing from*  without.  For,,  commerce,  to  a  people  that  live  upi- 
on  the  water,  wiU  be  sought;  and  to  protect  commerce  a 
navy,  a.  permanent  navy,  is  essentially  necessary.  I  do  not 
know  to  whom  to  attribute  the  depression  of  ours,  at  an  ear- 
ly period,  after  it  had  begun  to  be  cultivated ;  but  to  that 
source  I  attribute  all  our  national  humilialion  for  a  length  of 
time,  and,  all,  the  calamities.of  the  present  war.  If  we  had 
gone,  on  as.  we  had  begun,  to  build  seventy -fours,  and  fri- 
gs|tes,  we  should  have  had  no  tribute  to  pay  to  Barbary  pow- 
ers ;  no  constructive::  blockades  from  the  English  govern- 
ment) which  was,  the  earliest  aggression;  no  Berlin  decree, 
or  orders  of  council;  or  Milan  decree  following  these ;  no 
British  captures,,  nor  French  spoliations;  no  necessity  for 
embajrgp,  a  measure  which  it  was  expected  to  relieve  us 
from  the  necessity  of  war*  But'  what  is  more,  we  should 
have  had  no  impressment  of  American  seamen^  under  a- 
pretence  of  being  British  seamen^  nor  would  Britain,  with 
all  her  wave-ruling  boasts,  have  dared  to  question.our  right 
of  impatrioHon^  which  she. herself  exercises^  in  its  fullest 
latitude^, and. protects  in  her  emphyment;^  naturalized  or  not^ 
as  she  would  her  otvn  subjects^  without  asking'  questions  as  to 
the  service  in  which  they  hadhefore  been;  or  the  countfy  to 
•whom  they  might  have  before  belonged*  The  means  of  de- 
fence, and.  the  spirit  to  defend,  is  the  only  preservative  of 
peace  to  a  nation,  as  it  is  of  safety  to  an  individual. 

With  such  a  for<;e.  upon  the  ocean,  as  we  might  have  had 
before  the  present  war,  to  protect  our  own  trade,  and^w/zoy 
that  of  Britain^  &\it  would  have  been  cautious  with  regard  to 
the  Indian  in  our  neighbourhood,,  or  the  suffering  trading 
companies,  for  the  sake  of  gain,  and  a  monopoly  of  fur,  and 
peltry,  to  excite  men  to  hostilities  with  our  frontier  settle- 
tlements.  For  I  will  notcharge  her  with  more,  in  the  first 
instance^  than  suffering  these  traders  to  excite  an  Indian  war 
against  us ;  however  she  may  have  come,  in  the  next  in- 
stance^ to  acknowledge  them  as  allies ;  and  to  close  the  cli- 
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m^x  by  the  ne  plus  ultra  of  degradation^  and  national  harba" 
rity^  to  place  the  scalp  with  the  speaker^ s  macfj  in  the  ca/ntai 
of  Upper  Canada* 

But  now  to  conclude  what  I  have  to  say  to  the  atudbent. 
You  will  not  understand  me  as  at  all  conceiving  that  what 
I  have  suggested  in  the  preceding  notes,  and  observations, 
IS,  in  all  respects  correct.  For  even  th^  great  Lyttlcton, 
concludes  his  treatise  upon  tenures  with  a  caution  which 
must  much  more  become  such  a  jurist  as  I  can  pretend  to 
be,  even  though  writing  upon  matters  less  profound  than 
those  upon  which  he  wrote,  viz,  to  use  his  own  language, 
*'  Know  my  son,  that  I  would  not  have  thee  believe  that  all 
which  I  have  said  in  these  books  is  law ;  for  I  will  not  pre- 
sume to  take  this  upon  me.  But,  of  those  things  that  are 
not  law,  enquire,  and  learn  of  my  wise  masters  learned  in 
the  law.  Notwithstanding,  albeit  that  certain  things  which 
are  moved  and  specified  in  the  said  books,  are  not  altogether 
law,  yet  such  things  shall  make  thee  more  apt,  and  able  to 
understand,  and  apprehend  the  arguments  and  the  reasons  of 
the  law,  &c.  For  by  the  arguments,  and  reasons  in  the  law, 
a  man  more  sooner,  shall  come  to  the  certainty^  and  know- 
ledge of  the  law."  The  first  thing  I  would  recommend  you 
to  do,  when  this  book  shall  have  been  published,  and  you 
obtain  a  copy,  is  to  have  it  bound  up  with  blank  leaves,  and 
in  them  enter  your  remarks,  as  to  the  errors,  that  m^y  seenn 
to  exist  after  due  examination,  and  your  practice  which  may 
suggest  them ;  but  much  more  the  remarks  which  tlve  learn- 
ed in  the  law  may  mgke  upon  them,  whether  coming  fronii 
a  judge  upon  the  bench,  or  a  counsellor  at  the  bar,  whose 
opinions  are  as  much  to  be  regarded,  so  far  as  respects  what 
is  extra-judicial,  and  out  of  court.  The  profession  form  si 
a  body  like  a  general  council  of  the  church,  but,  with  this 
difference,  that  what  the  council  determine  i^  eo  instante, 
to  be  accounted  orthodox ;  but,  in  the  opinion^  of  the  pro- 
fession, make  their  way,  progressively ;  nevertheless^  never 
fail  to  control  all  judges,  just  as  the  vox  popnli  in  a  com- 
monwealth must  ultimately  prevail.  It  is  immaterial,  whe* 
ther  what  is  contrary,  is  put  down  by  general  sentiment,  ajul 
while  opinion  in  one  case,  or  the  other. 
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THIS  book  has  been  written  raptim,  et  carptim  ;  at 
snatches  of  time  in  the  intervals  of  business;  and  the^e 
intervals  have  been  short,  never  exceeding  ten  days  at  a 
time.  For,  though  I  have  been  two  or  three  times  in  A 
year,  near  three  weeks  at  home,  yet  the  greater  part  of 
that  interval  has  been  taken  up  in  making  out  statements 
of  causes  tried  at  nisi  prius^  for  the  sake  of  the  court  in 
Term,  where  there  were  motions  for  a  new  trijtl,  on 
ground  of  misdirection ;  or  on  reserved  points ;  or,  on 
the  ground  of  the  verdict  being  against  evidence.  But, 
still  more,  my  time  has  been  occupied,  when  at  home,  in 
considering  cases  holden  over  under  advisement  from  the 
Term,  and  examining  the  authorities  cited  by  the  coun- 
sel in  the  argument.  For  it  is  only  at  the  intervals  of 
which  Ispeak,  from  tliese  occupations,  that  there  can  be 
leisure  to  make  notes  or  observations  upon  collateral  sub- 
jects, and  abstract  matters  of  law.  Not  would  there  be 
leisure  for  this,  at  these  intervals,  were  it  not  that  I  ab- 
stract myself  wholly  from  company,  and  neither  visit,  nor 
receive  visits  of  ceremony,  and,  see  no  one,  but  upon 
business ;  except  a  literary  character,  or  professional 
man,  to  whom  I  am  always  at  home,  and  perj^turJly  dis- 
engaged. Because  from  them  I  ma}'  derive  something  •; 
information,  or  instruction.  Drawing  near  the  end  ol* 
my  pilgrimage,  I  consider  all  time  lost  that  is  not  epi- 
ployed  in  leavhig  some  memorandum  of  my  existence, 
and  that  may  be  useful  to  men,  either  by  contributing  to 
mental  enjoyment^  or  to  instinct.  I  state  this  with  a  \iew 
to  exclude  the  conclusloji\hxii\\\s  publication  can  be  evi- 
dence df  my  having  little  to  do^  in  my  immediate  official 
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occupations. .  For,  it  is  rather  aii  argument,  to  the  contra- 
ry ;  and  that  I  must  have  been  industrious  and  attentive 
to  the  discharge  of  my  trust,  since  tlic  whole  subject  of 
the  book,  has  a  relation  to  the  study  and  the  practice  of 
tlie  law. 

I  will  acknowledge,  as  I  have  already  hinted,  that  I 
have  intended  it,  a  good  de^,  for  the  legislature,  witli  a 
view  to  assist  tliem  in  the  amendment  of  tlie  Pennsylva- 
nia code ;  and,  this,  by  giving,  as  far  as  my  understanding 
would  lead  me ;  a  broad  view  of  the  state  of  their  law  as 
improved,  from  that  of  England,  or  variant  from  it ;  a*, 
how  far  still  defective  in  our  provisions  by  acts  df  assem- 
bly, or  in  the  filling  up,  and  completing  our  excellait  judi- 
ciary establishment.  It  will  be  seen  also,  that  I  have  given 
a  glance  at  the  encroachments  of  the  national  government, 
whether  by  acts  of  congress,  or  judicial  constructiorty  upon, 
state  rights.  Not  that  I  mean,  in  the  most  distant  degree,  to 
shake  the  confidence  of  the  state  in  the  national  govern- 
ment ;  on  the  contrary,  my  object  is  to  preser\^e  it  by  cofi- 
fining  legislative  acts,  and  construction,  to  the  constitution- 
al orbit  "  Esto  perpetua,".  may  it  last  forever,  would  be 
my  wish.  But  this,  in  the  nature  of  things,  cannot  be  ex- 
pected.  I  look  for  its  dissolution,  I  am  afi^id  at  m  dis-. 
tant  day*  The  late  symptoms  of  schism  in  the  northern 
states,  seem  to  bespeak  an  approaching  catastrophe.  I 
l:onsider  the  opinion  of  the  Massachusetts  judges,  in  an- 
swer to  the  questions  of  governor  Strong ;  together  \i*itli 
the  order  from  Martin  Chittenden,  governor  of  Vermont, 
to  withdraw  the  militia  from  under  tlw  comtnand  of  the 
United  States y  as  fraught  with  the  seeds  of  (liath^  atul 
destruction.  It  behooves  every  good  man  to  endeavour 
upon  great  and  enlarged  principles,  to  conciliate  and  re- 
concile rather  than  to  oppose,  and  enter  into  a  contest. 
If  the  northern  states  will  have  the  administration  of  tht 
general  goveniment,  in  God's  name  let  them  take  a  turn 

Digitized  by  VjOOQiC 


Law  Ml8C£tlANt£6.  617 

at  the  helm  ;  for  my  own  part  I  have  approved  of  all 
the  measures  of  the  present  admiiustration  of  the  general 
govemmenty  so  far  as  respects  foreign  powers^  but  I  do 
riot  chuse  to  go  farther,  because,  if  I  did,  I  would  have 
to  make  exceptions*  But  I  have  approved  of  the  war  with 
Britain  ;  I  say  nothing  as  to  the  time,  or  the  preparation 
[fir  it.  For  I  am  not  about  to  write  a  chapter  upcMi  po- 
litics. But  I  had  nq  idea  of  a  war  with  any  power  but 
^t  of  Britain,  at  the  present  time.  Because  France  had  ei- 
ther been  drowned  in  the  ocean  like  a  rat,  or  had  been 
driven  from  it ;  and  if  would  be  unworthy  of  oiu*  spirit 
to  be  pursuing  a  dead  animal ;  and  dead  she  is  as  to  the 
sea,  and  external  commerce.  Unless  we  go  upon  the 
Bind,  (the  continent  of  Europe)  what  spoliation  can  she 
make  ?  Britain  is  our  rival  on  the  seas ;  and,  for  that  rea* 
son,  our  natural  enemy.  Take  John  Bull  by  the  horns, 
however  much  we  may  be  injured  in  the  first  instance, 
W^MX policy^  as  well  as  an  adversary  worthy  of  our  prowess, 
and  our  arms.  I  would  fight  her  for  a  thousand  years, 
ratho:  than  surrender  to  her  injustice,  and  abominable 
claims  of  the  dominion  of  the  sea.  It  is  upon  the  sea, 
only,  that  w*  come  in  contact  with  any  nation  worth  rc- 
gaiding.  It  is  there,  tlie  wheel  of  our  government  rubs 
widi  that  of  afty  other ;  and  France  has  no  wheel  there  for 
hubs  to  touch ;  she  is  worthy  making  war  with  until  we  can 
find  time  to  attend  to  the  depredation  of  Barbary  powers, 
or  French  depredations.  But  if  it  would  reconcile  us 
amongst  ourselves,  to  make  war  with  France^  make  it 
and  put  an  end  of  the  difference.  For  the  dispute  actu- 
ally has  been,  so  far  as  I  have  been  able  to  discover,  which 
adversarj'  we  should  take;  or,  whether  or  not  we  should 
not  take  both.  For  all  seemed  to  agree  prior  to  the  de- 
claration of  >var,  that  we  were  a  humiliated  and  degraded 
race,  devoted  to  the  love  of  gain,  and  having  no  spirit  to 
absent  our  injuries.     And  certain  it  is,  as  I  have  been  as- 
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sured  frequently,  that  Americana  abroad  were  ashamtf 
to  acjknowledgc  that  they  belonged  to  the  United  Slates. 
I  believe  it  will  not  be  the  case  now,  and  that  even  in 
Britain,  some  respect  has  begftn  to  be  entertained  for  m. 
There  b  no  animal  in  the  system  of  nature,  but  can  make 
itself  respectable^  provided  it  has  the  spirit  tb  resent  in- 
juries. 

What  injuries  have  we  sustained  from  Britain  ?  The 
very  insults  of  her  negbciations  in  our  endeavours  to  con- 
ciliate peace,  is  a  cause  of  war^^  For  a  nation  that  will 
treat  with  contempt  our  allegation  of  wrongs,  is  come  to 
tiiat  height  that  it  behooves  to  resent.  I  say  this  because 
I  do  not  enter  into  the  question  of  her  injuries  ;  these, 
a  fortiorc,  will  justify  our  declaring  war ;  and  unless  she 
is  brought  to  terms — interminable  war. 

But  the  cry  is  with  those  who  think  otherwise,  where 
«hall  we  be,  if  Britam  should  go  down  ?  Where  are  wc 
now,  if  she  stands  up  ?  And  where  will  we  be,  if  her  db- 
minion  of  the  sea  is  not  reduced  f  That  is  our  present 
concern ;  and  when  it  comes  to  be  reduced  below  an 
equality  upon  the  ocean^  what  hinders  us  to  throw  dur- 
selves  into  the  scale  in  her  favour.  If  Bonaparte  takes 
her  island,  which  God  avert,  and  of  which  I  have  not  the 
least  apprehension,  he  cannot,  at  the  same  time  take 
her  fleet ;  and  without  a  fleet  he  cannot  come  to  u& 
The,  truth  is,  all  apprehension  of  France,  is  absurd,  ex- 
cept, as  to  the  spoliations  of  our  trade  that  comes  into  her 
ports ;  and  having  combatted  the  Leviathan,  we  can  no- 
tice France  as  a  Shark,  that  will  be  scarcely  worthy  of 
our  harpoon.  As  to  all  external  commerce,  or  power  up- 
on the  sea,  she  is  a  dead  fish  already.  She  has  not  aboat 
to  swim  upon  the  ocean,  that  can  be  wcMth  mentioning. 
But  I  arrest  myseE  There  are  those  who  think  difer- 
ently,  both  upon  the  policy,  and  the  justice  of  the  war 
with  England ;  and  respect  is  due  to  the  opinions  of  mffn. 
But  while  ^        , 
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The  goody  the  brave,  .  » 

The  brave,  the  good, 
are  acph^  in  tbe  cause,  may  not  I  be  allowed  to  use 
words  ?    This  I  will  only  say  to  tiie  student^  that  I  have 
e^cainined  the  causes  of  the  present  war,  and  i  think  it 
justifiable^  and,  on  ground  of  policy  absolutely  necessary y 
as  much  so  as  was.the  war  of  the  revolution,  which  gave 
us  independence ;  and  I  can  have  no  doubt,  but  that  the 
heroes  of  this  war  will  add  their  names  to  those  of  seven- 
^-six ;  and,  in  futwetime  be  equrfly  regarded  ; 
The  ever  green  shall  flourish  where  they  ly, 
And  everlasting  be  their  memory. 

As  to  the  merits  of  this  publication  itself,  in  a  fiterary 
point  of  view,  or  as  a  didactic  work,  so  far  as  respects 
i^al  invest^^Mi,  and  comment,  it  is  submitted,  to  the 
legitimate  judges,  the  constituted  authorities,  the  people, 
and  particularly  the  profession,  who  may  be  led  more  im- 
mediately to  examine,  and  to  fc»rm  an  opinion. 

**  Discfte  jiistitiam  moniti,  et  tcmnere  Divos." 

The  pedple  are  the  gods  in  a  republic.  All  are  ame- 
nable to  this  tribunal ;  and,  as  the  gallery  is  the  Olympus 
t)f  the  'Itieatre,  so  it  belongs  to  the  hig^  and  low  to  ap- 
prove, or  disapprove,  m  this  greater  Tlieatre,  and  it  is  not 
d^dys  die  best  judges  that  maike  the  most  noise  in  the 
first  instance.  But,  ultimately,  it  must  be  the  opmion  of 
ihen  of  sense  that  will  fix  a  decision,  and  determine 
whether  what  has  been  executed,  is  a  thing  of  utility  or 
of  small  amount  towards  the  attainment  of  legal  science, 
or  the  improvement  of  any  part  of  tlie  legal  code  of  this 
state,  or  that  of  the  United  States,  or  any  hint  thrown  out 
which  may  contribute  to  the  administration  of  justice  in 
the  decisions  of  courts,  who  are  constituted,  and  intrusted 
for  that  purpose. 

FINIS. 
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Memorandum  as  to  the  errata  of  this  publication. 

IT  ha9  been  hi  my  ^ower  to  revise  very  little  t>f  it  after  being 
ftrlnted  off^  and^  doubtless j  errors  from  the  cofiy  qfmy  notes^  not  the 
most  legible  hand-writing' •  or  from  my  dictatioD}  which  was  a  coti' 
siderable  /lartj  must  have  occurred.  These,  in  addition  to  errors 
of  the  firesSf  might  require  a  tabic.  But  this  I  cannot  attend  to^ 
and  must  leave  it  to  the  reader  to  sufifily  and  correct.  I  notice 
two  J  which  struck  me  in  apart  which  I  had  an  ofifiortunity  qfcasHsigi. 
my  eye  u/ion.  The  one  occurs  in  page  167,  Cottom  MatheWy  fw 
Cotton  Mather ;  the  other  in  page  216,  per  capita,  which  should  be 
per  stirpes ;  whichy  currente  calamo^  was  a  lapsus  in  my  language^ . 
a  great  blunder^  and  more  especially  requires  to  be  noted. 

In  page  402,  I  have  spoken  qfan  act  prohibiting  the  eHgibilUy 
(f  a  deputy  sheriff  to  the  office  of  sheriff,  k^c.  The  act  ofWk 
Feb.  1729-30,  sec.  20,  /*  not  what  I  mean.  By  this  it  is  provided, 
'<  that  no  sheriff  within  this  province  shall  continue  in  Ms  office 
of  sheriff,  or  occupy  the  said  office  above  three  years  ;  and  that 
no  man  who  hath  been  sjieriff  or  under-sheriff  of  any  county  by 
the  space  of  three  years,  shall  be  chosen  sheriff  qf  that  county 
again  within  three  years  next  ensuing.^*  I  mean  an  act,  and  such 
I  think  did  exist,  which  provides,  and  goes  more  to  the  root  (f 
the  evil,  that  no  one  who  has  acted  as  deputy  within  the  space  df 
one  year,  shall  be  eligible. 

In  page  389,  for  obsen'ations,  read  aberrations.  In  page  41 3, 
for  true  Englishman  rearf  true-born  Englishman.  In  page  4\^ 
for  free  Englishman  read  free-born  Englishman.  In  page  448, /'^ 
recover  read  remove. 
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Jf^affe.  Line. 

58      23   for    juste  readyial^. 

115       8     <—    the  only  remedy,  a  remedy. 

146  19     —    would  could. 

155        2     —    and  —  ct 

181        2     —    receives  ——receive. 

198  25     —    errors  .^  error. 

200        7     —    degree  —  stage. 

319  11     —    roulctatur  —  mulctetHr. 

IHd,        9     —    die  die. 

224        3     -«    Deuris  —  Dennis. 

323  15  from  the  bottom^  illicito  — -  illicit^. 

230  11     —    would  —could. 

30     -s-    ever  —  even. 

8  fiom  bottom^  authorities  —  author. 

232        3  from  bQttomy  would  —  could. 

234  30     —    in  if. 

232        4    —    and  —or. 

357  30    —    have  — —  nothave« 

438        1     -^    have  -—having. 

469        1  9upp^  the  toord  acting. 

515        2     —    view  -—vein. 

526  19     — «  eufiply  the  verd  canine. 

539        2     — -    Starrer  — '•Hauer. 

558        3  frvm  bottom^  Liguntur  — *  Lef^tor. 

553  34     —    Stade's  -—« Blade's. 

574        6  fiium  bottom^  ttrihe  out  the  vord  In. 

SSS        8     —  from  bottom^  young  cur      — —  younger. 

569  19     —  (in  some  copies)  declaring  — »  declaiming. 

578  4     —    began  —begun. 

579  19     —    temnere  — —  non  temnere. 

Ibid.      30     -^    or  any  hint  — -  or  whether  any  hint. 

457  Asaize  of  Nusance.  Livesey,  v.  Gorgas  &  Others.  Omitted  entry  of 
judgment,  which  was  of  December  term,  1810;  and  execution  thereupon 
of  the  same  date,  reciting  the  proceedings  to  the  judgment,  and  return- 
able the  third  Monday  of  March  then  next  Sheriff's  return;  PROS« 
TRATED,  AND  REMOVED  THE  WALL  AND  DAM  AS  WITHIN 
COMMANDED;  costs  received— so  answers  Pranctf  JohnstOB. 
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Arbitration, 313,'454 
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Atuchment,  law, 395 
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Belles  Lettres, ^ 

British  precedent 49,  66, 70 
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Capita]  punishment '337 

Calendar,  variations  of  the 135 

Cause,  management  of  a      •  .     ■ 22 

Chancery  court 16<S,  167,221 

Chancery  power, 471, 473 

Circuit  courts, 2S5, 283 

Civil  jurisdiction  of  justices  of  the  peace,  ....       429 

Circumstantial  proof    .        ; 505, 510 

Clarke's  case, 409 

Compromise  of  Pennsylvania  and  Virginia, .....       357 

,CMnmonwealth  V.  Dennis,  220 
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Commonwealth,  prerogative  of 115 

Contempt  of  Court 243 
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i  Page. 

Conspiracy^  conviction  of  one  and  acquittal  of  another  330 

Constitutionaliiy  of  a  Law*Power»4>f  courts  tojudge  of  tlve  67 

Constitution, 84 

Construction  of  Statutes, 94 

: of  Wills, '.  150,562 

Constituent  and  Representatire, 96 

Conclusion  of  Law,  386 

of  Fact, ibid. 

Conventiodf ^        ,        lOo 

Costs,  .194,465 

—  of  Arbitrations,  .      >  .        .  465 

Cooper's  Opinion,  348 

Courts  of  tlie  United  States,  on  tlie  extent  of  their  juttcial  power  305 
Courts,  their  power  to  judge  of  the  constitutionality  of  a  law,  .  GT 
Court  of  Admiralty,  sentence  of  a  foreign  345 

Cfurt,  Supreme,    .        :        .        .        .         164,212,382,290,474,527 

■  of  Brrors  and  Appeals,  .        .        .  166, 253 

—  of  Chancery 528 

■        of  Common  Pleas,    ....*.         164,  436,  527 

■  of  Quarter  Sessions, 163 

—  of  Arbitration,    ^ .        166 

Special ,  .         .       ibid. 

Custom,  unwritten, 84 

D 

Damag^es,  \i'hen  more  are  given  than  declared  on  .  .  .  458 
Democracy  .        .  .         .  .        106 

Delay  of  trials,  556 

Devise,  technical  expression  in  a  562 

Decisions, 50,  53,  88,  89,  249,  318 

— ^-—  disapproved, 262 

■  but  evidence  of  the  law,  ...  89,  318 
— —  of  the  Supreme  Court  of  the  United  States,  remarks  on  307,  387 
— : citing  of  English            68,  88,  221 

1       respect  due  to  prior      *.                         .  54,  89 

. atUchmcnt  to  British 69,  74,  562 

Declaiming, f       .        .         .         .  569 

Death,  punishment  by 236 

Defendants  giving  evidence  for  each  other           .                . '      .  221 

Dissent,  misfortune  to .  377 

Divorce                 /       .        .                        421 

District  Court,      , .        ,  289 

Discoverj^,  right  of 12/ 
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Distribution,  stat.  of  ^^^ 

Dower •  •        138,130 

E. 

Barth,  man's  dominion  over  the 120 

Ecclesiastical  court        .- 1® 

Eloquence  at  the  bar 8 

Elegit •        '  •    •        ^^ 

Ellsworth,  Chief  Justioe, '319,500 

Elections,  fraud  in 112 

Elector,  qualificatioa  of  property  in  an         .  100,  110 

Eng^liah  statutes  in  force  in  Pennsylvania,      ....  39,  47 

EnUil,  statute  of^ 1^ 

Ejectment 174 

English  decisions,  not  lawful  to  qubte 68    * 

i i •  authority  of  \ ^9 

■  abuse  in  citing 52 

EquiUble  right     , 172 

Escheat .424 

Expost  facto 81 

Evidence,  circumstantial,  342, 505, 510  * 

,  presumptive, •  .        504 

Executors,     •        •      , 170,  209, 471, 540 

Expatriation,  .        .  '         290,  294, 321,  406, 412, 417, 485, 501 

F. 

Feudal  system,  425 

•Pederal  Courts,  resistance  to  the  jurisdiction  of  thp    ...  362 

Feigned  issue,        .  212 

Fences, .^        •  212 

Fieri  facijis, 200 

G. 

Governor,  the  immediate  rcprcsentatii%  of  the  people,                 .       101 
Granting  new  trials, 549 

H. 

Habere  facias  seizinam, 469 

HabeaJs  corpus,       ....*.....  342 

Happiness,      ....'....*...  7 

Hesitation  in  speaking,                    568 

Hopkinson,  counsellor,           ........  36 
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Poffe- 

Iropatriatej 437 

Impatriation,  .        .  .        .  418, 419, 573 

Inheritance,  rales  of, 148 

Interest,  diflTerent  rates  of, .        153 

Infra  sex  annas, 190 

Indictment  for  words, 335 

Intent,  intention, 517>  562 

J. 

Jewish  Lawyers, 19 

Johnson,  Justice,  368 

Judges  of  the  Supreme  Court,       .        .        .        .       T       .        166, 514 

Judgment,  lieu  of  a, 210,  427 

*     ■■        ,  creditor,  260 

— — ,  proceedinffs  to  revive  a,      ., 427 

Justice  of  the  peace,  161,429,434,512,514,543 

Juiy,        .  •  "  , 463, 549^  559 

Jurors  oath  altered, 281 

L. 

liaw,  defiklition  of, 76 

— i  declaratory, 79 

^— ,  Directory, i6, 

'—^  takes  effect  from  the  date,           ......  82 

^—,  municipal, '83 

Legislature,  endeavours  to  improve  the  law  by  the,      ...  27,  38. 

Letter  of  an  authority,  adherence  to  the, 381 

Libel* 224,225,232,536,246 

Lien  of  an  older  judgment  on  lands,  sold  ^under  a  yoimger,  258 

—  of  a  judgfnent, 210 

M. 

Malice,  evidence  of,       .        .     • 228 

Mandamus, 178, 309, 361 

>lan*8  dominion  ot%r  the  eafth      ..•.«...  120 

Mathematical  learning, .  15 

Mc.  Kean,  Chief  Justice, 87 

Militia,            572 

,  can  they  be  ordered  b|>ondMie  boundary  of  the  U.  States?  390 

:^nisters  of  religion,  exerop^om  militia  duty,                   .  420 

Municipal  Law, 83 

Murder,  punishment  of/       .•      .    • 237 
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Kituralization,  108,112,290,294,407,412,418,300 

National  Bank,       .  29^ 

Kavy, 573 

New  trial*,  granting  of, '519 

Nisi  prius  decisions,     * 252 

Nonsuit, 378 

'  Notes  jf  Judges,  349 

North  America,  rlgbf  of  European  discoverers  to  the  soil  of,.  132 

Nuisance, 156 

Olmstead,       .     "^ 365 
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— 7—  Jurisdiction, ♦       .  361 
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P. 

Passmore,  case  of 24S 
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Pi-actice  of  the  law,  560 

Presidents  of  districts, 514 
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